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EXTRACT  FROM  BY-LAWS 

Section  9.  No  book  shall,  at  any  time,  be  taken  from  the 
Library  Room  to  any  other  place  than  to  some  court  room  of  a 
Court  of  Record,  State  or  Federal,  in  the  City  of  San  Fraiicisc, 
or  to  the  Chambers  of  a  Judge  of  such  Court  of  Record,  and 
then  only  upon  the  accountable  receipt  of  some  person  entitled 
to  the  use  of  the  Library.  Every  such  book  so  taken  from  the 
Library,  shall  be  returned  on  the  same  day.  and  in  default  of 
such  return  the  party  taking  the  same  shall  be  suspended  from 
all  use  and  privileges  of  the  Library  until  the  return  of  the  book 
or  full  compensation  is  made  therefor  to  the  satisfaction  of  the 
Trustees. 

Sec.  n.  No  books  shall  have  the  leaves  folded  down,  or  be 
marked,  dog-eared,  or  otherwise  soiled,  defaced  or  injured.  Any 
party  violating  this  provision,  shall  be  liable  to  pay  a  sum  not 
exceeding  the  value  of  the  book,  or  to  replace  the  volume  by  a 
new  one,  at  the  discretion  of  the  Trustees  or  Executive  Commit- 
tee, and  shall  be  liable  to  be  suspended  from  all  use  of  the 
Library  till  any  order  of  the  Trustees  or  Executive  Committee 
in  the  premises  shall  be  fully  complied  with  to  the  satisfaction 
of  such  Trustees  or  Executive  Committee. 
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In  the  District  Court  of  the  LTnited  States 

Southern  District  of  California 

Central  Division 

In  the  Matter  of  JUMBO  CONSOLIDATED 
MINING  COMPANY,  a  corporation. 

Debtor. 

DEBTOR'S  PETITION 

To  the  Honorable,  the  Judges  of  the  District  Court 
of  the  United  States,  for  the  Southern  District 
of  California: 

The  petition  of  Jumbo  Consolidated  Mining  Com- 
pany, a  corporation,  respectfully  represents,  that  it 
is  organized  and  existing  under  and  by  virtue  of 
the  laws  of  the  State  of  Nevada,  and  conducting 


•Page    numbering    appearing    at    foot    of    page    of    original    certified 
Transcript  of  Becord. 
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business  in  the  County  of  Los  Angeles,  State  of 
California,  and  is  a  corporation  engaged  in  the 
business  of  mining,  having  valuable  mining  prop- 
erties in  the  State  of  California,  valued  at  several 
hundred  thousand  dollars. 

I. 

Your  Debtor  has  resided  at  and  had  its  principal 
office  at  225  Santa  Monica  Boulevard,  Santa  Monica, 
California  within  the  above  judicial  district  for  a 
longer  portion  of  the  six  months  immediately  pre- 
ceding the  filing  of  this  petition  than  in  any  other 
judicial  district. 

II. 

No  bankruptcy  proceedings,  initiated  by  a  peti- 
tion by  or  against  your  Debtor,  is  now  pending, 

III. 

Your  Debtor  is  miable  to  pay  its  debts  as  they 
mature  by  reason  of  the  fact  that  due  to  a  con- 
spiracy between  various  stockliolders,  employees, 
creditors  and  other  persons  with  whom  the  cor- 
poration lias  done  and  is  doing  business,  numerous 
actions  have  been  instituted  and  attachments  levied 
for  the  purpose  of  embarrassing,  harassing  and 
complicating  the  Debtor's  business  in  order  to 
wreck  Debtor's  business  for  the  purpose  of  acquir- 
ing control  of  Debtor's  stock  and  the  management 
of  Debtor's  business.  That  said  conspiracy  was  en- 
tered into  [2]  by  one  Howard  H.  Wikoff  as  the  at- 
torney, representative  and  agent  of  Edward  D.  Hub- 
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bard  and  Esther  Hubbard,  the  father-in-law  of  the 
said  Howard  H.  Wikoff,  his  Mother,  Mary  Wikoff, 
one  Elizabeth  Kiley,  a  bookkeeper  in  the  employ  of 
your  Debtor,  and  one  Frank  S.  Tyler,  a  Brother-in- 
law  of  W.  J.  Shaw,  the  President  of  Debtor  cor- 
poration, in  conjunction  with  other  j^ersons  and 
corporations  doing-  business  with  your  Debtor.  That 
at  all  the  times  the  said  Howard  H.  Wikoif  was  in- 
volved as  aforesaid  with  the  said  persons,  the  said 
Wikoif  was  employed  by  your  Debtor  and  had  ac- 
cess to  all  the  books  and  records  of  the  Debtor  and 
was  paid  moneys  by  the  Debtor  for  the  purpose  of 
meeting-  the  claims  of  all  creditors  as  they  fell  due, 
which  said  moneys  were  sufficient,  had  same  been 
properly  applied,  to  have  met  all  current  obligations 
of  the  Debtor  due  its  creditors  of  every  kind  and 
character,  and  that  solely  by  reason  of  the  failure 
of  the  said  Howard  H.  Wikoff  to  properly  apply 
said  moneys  on  the  claims  of  creditors  and  not  by 
reason  of  any  fault  of  the  Debtor  were  the  said 
claims  of  creditors  against  the  Debtor  permitted  to 
be  in  default  and  thereby  placed  said  creditors  in  a 
l^osition  to  attach  property  and  assets  of  the  Debtor 
and  embarrass  the  Debtor  in  the  operation  of  its 
said  business,  and  that  by  reason  of  said  conspiracy 
and  during  the  ilbiess  of  the  said  W.  J.  Shaw,  the 
said  Howard  H.  Wikoff  took  possession  of  the  of- 
fice and  books  and  records  of  the  Debtor  and  con- 
sequently the  affairs  of  the  Debtor  were  not  prop- 
erlv  taken  care  of. 
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IV. 

Your  debtor  proposes  the  following  arrangements 
with  its  creditors,  to  be  accomplished  from  the  earn- 
ings of  Debtor's  business: 

1.  Debtor  will  pay  in  full  all  of  the  costs  of  these 
proceedings,  expenses  of  administration  herein,  and 
the  fees  of  the  attorneys  for  the  Debtor  as  the 
same  may  be  fixed,  established  and  ordered  paid 
herein. 

2.  That  Debtor  wdll  meet  all  of  its  obligations  to 
its  secured  creditors  at  the  time  and  in  the  manner 
prescribed  for  the  payment  thereof  by  agreement 
with  said  secured  creditors. 

3.  That  Debtor  will  liquidate  in  full  all  of  the 
claims  of  its  unsecured  creditors  by  applying  to  tlie 
payment  thereof  all  of  the  net  proceeds  of  the 
Debtor's  business  until  said  unsecured  creditors  are 
liquidated  in  full,  the  [3]  term  "net  proceeds" 
being  the  proceeds  of  Debtor's  business  remaining 
after  the  payment  of  all  necessary  expenses  of  oper- 
ation of  the  said  business  and  the  payments  to  se- 
cured creditors,  and  the  payment  of  the  expenses 
of  these  proceedings  as  set  forth  in  subdivision  1  of 
this  Paragraph  IV. 

V. 

That  part  of  the  assets  of  the  Debtor  are  now 
under  attachment  and  Debtor  is  handicapped  in  the 
operation  of  its  business  by  virtue  of  said  attach- 
ment. That  W.  J.  Shaw,  the  President  of  the 
Debtor  corporation,  and  the  person  in  active  man- 
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agement  and  control  thereof,  has  been  ill  and  in- 
capacitated for  the  greater  part  of  the  last  two 
months  next  preceding  the  filing  of  this  petition,  and 
by  reason  thereof  and  the  fact  that  certain  persons 
were  conspiring  to  wreck  the  Debtor  corporation, 
the  books  and  records  of  the  Debtor  are  not  in 
proper  shape  and  condition  to  enable  the  Debtor  to 
file  a  true  and  correct  schedule  of  its  assets  and 
liabilities  at  the  present  time.  That  the  books  of  the 
Debtor  corporation  are  now  in  the  hands  of  a  Cer- 
tified Public  Accountant  for  the  purpose  of  audit 
and  to  bring  the  said  records  down  to  date  so  that 
a  complete  schedule  of  assets  and  liabilities  can  be 
prepared  herein.  That  Debtor  is  advised  by  the 
Certified  Public  Accountant  that  approximately 
thirty  days  will  be  necessary  to  complete  said  rec- 
ords so  that  proper  and  correct  schedules  in  bank- 
ruptcy can  be  prepared  therefrom. 

VI. 

That  by  reason  of  the  fact  that  the  Debtor's 
books  are  not  presently  in  the  proper  order,  due  to 
the  illness  of  W.  J.  Shaw,  the  President,  and  the 
fact  of  the  said  conspiracy  to  wreck  the  Debtor 
Corporation's  business,  the  Debtor  is  not  at  the 
present  time  in  a  position  to  file  a  true  and  correct 
statement  of  its  affairs  as  provided  by  the  Bank- 
ruptcy Act,  and  additional  time  should  be  granted 
Debtor  for  this  purpose. 
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VII. 

That  annexed  hereto,  marked  "Exhibit  A"  and 
made  a  part  hereof  is  a  list  of  Debtor's  creditors  to 
the  best  of  Debtor's  knowledge  and  belief  at  the 
present  time.  That  by  reason  of  the  said  conspiracy 
to  wreck  the  business  of  Debtor  and  the  condition 
of  Debtor's  books  by  reason  thereof,  and  the  illness 
of  [4]  W.  J.  Shaw,  the  President,  it  may  be  that 
from  the  said  list  of  Debtor's  creditors  there  have 
been  omitted  certain  thereof,  but  said  list  will  be 
completed  correctly  and  fully  by  the  time  the  sched- 
ules are  filed  herein. 

YIII. 

That  annexed  hereto,  marked  "Exhibit  B"  and 
made  a  part  hereof  is  a  list  of  Debtor's  executory 
contracts  to  the  best  of  Debtor's  present  information 
and  belief. 

IX. 

That  in  the  opinion  of  Debtor,  the  assets  of 
Debtor's  business  are  valued  at  several  times  over 
the  amount  of  Debtor's  debts;  that  the  present 
earnings  of  the  Debtor  are  sufficient  to  liquidate  the 
debts  of  Debtor  in  full  within  a  period  of  less  than 
six  months.  That  Debtor's  present  predicament  is 
caused  by  the  conspiracy  to  wreck  the  Debtor's  bus- 
iness as  aforesaid  and  the  illness  of  said  W.  J. 
Shaw;  said  W.  J.  Shaw  is  now  able  to  continue  the 
active  control  and  management  of  Debtor's  business 
and  Debtor  is  satisfied  that  within  a  period  of  less 
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than  six  months,  all  of  its  obligations  can  be  liqui- 
dated in  full,  and  by  reason  thereof  an  order  should 
be  made  and  entered  herein  keeeping  the  Debtor  in 
possession  of  its  said  assets  and  also  directing  the 
release  of  all  attachments  and  garnishments  now  on 
the  property  of  the  Debtor. 

X. 

That  in  action  No.  437-237  in  the  Superior  Court 
in  and  for  the  Coimty  of  Los  Angeles,  State  of 
California,  entitled  Edward  D.  Hubbard  vs.  W.  J. 
Shaw  and  Jumbo  Consolidated  Mining  Company,  a 
corporation,  in  which  said  action  a  garnishment  was 
levied  March  7th,  1939  on  certain  bullion  concen- 
trates and  property  of  the  Debtor  in  the  possession 
of  the  American  Smelting  and  Refining  Co.,  and 
which  said  attachment  is  a  serious  handicap  to  the 
operation  of  Debtor's  business  in  connection  with 
the  meeting  of  the  Debtor's  pay-roll  and  other  cur- 
rent operating  expenses. 

XI. 

That  a  majority  in  number  and  amount  of  the 
creditors  of  the  Debtor  are  in  favor  of  Debtor  re- 
maining in  possession  of  his  assets  and  have  inti- 
mated full  and  comj^lete  confidence  in  the  Debtor  in 
the  management  of  his  business  [5]  and  its  ability 
to  pay  their  claims  in  full. 

Wherefore  your  Debtor  prays  that  proceedings 
may  be  had  upon  this  petition  in  accordance  with 
the  provisions  of  Chapter  11  of  the  Act  of  Congress 
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relating  to  Bankruptcy;  that  the  Debtor  be  granted 
a  period  of  thirty  days  within  which  to  file  a  sched- 
ule of  its  assets  and  liabilities  herein,  and  a  state- 
ment of  its  affairs;  that  the  Court  make  an  order 
herein  to  retain  the  Debtor  in  possession  and  control 
of  its  business  and  property ;  that  an  order  be  made 
and     entered     herein     releasing     attachments     on 
Debtor's  propert}^  and  restraining  the  prosecution 
of  any  action  against  the  Debtor  by  any  creditor  or 
other   person,   and   restraining   the   foreclosure   of 
any  of  Debtor's  property  as  a  pledge  or  otherwise. 
JUMBO  CONSOLIDATED 
MINING  COMPANY, 
a  corporation. 
By  W.  J.  SHAW, 
President 
Debtor. 
THOS.  P.  MENZIES  and 
WALTER  C.  DURST, 
By  WALTER  C.  DURST, 

Attorneys  for  Debtor.  [6] 
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EXHIBIT  A 

L.  C.  Duncan,  506  Bay  Cities  Bldg.,  Santa  Monica, 

Calif $7,300.00 

Dr.  C4eorj?e  S.  Leven,  Channel  Rd.,  Santa  Monica  Can- 
yon, Santa   Monica,  California 6,200.00 

Wynian  Williams,  1401  California  St.,  Santa  Monica, 

Calif 3,400.00 

Dr.  Homer  J.  Arnold,  412  W.  6th  St.,  Los  Angeles, 

Calif 2,700.00 

Emily  Rice  and  Florence  Arnold,  503  4th  Ave.,  Los 

Angeles,  Calif 8,000.00 

Tony   Busier,   506   Bay   Cities   Bldg.,   Santa   Monica, 

Calif 22,000.00 

W.  C.  Pope,  Copperopolis,  California 5,000.00 

E.  D.  Hubbard,  9921  Durant  Drive,  Los  Angeles,  Cali- 
fornia    8,500.00 

Mary    Wikoff,    Successor    in    interest    of    Henry    L. 

Wikoft",  1354  No.  Detroit,  Los  Angeles,  Cal 3,100.00 

Mary  Wikoff,   1354  No.  Detroit,  Los  Angeles,  Calif.  2,260.00 
Elizabeth  Hamilton,   1354  No.  Detroit,  Tjos  Angeles, 

Calif 6,700.00 

American  Forge  Co.,  1823  E.  Washington  Blvd.,  Los 

Angeles,  Calif 183.17 

Braun  Corporation.  2260  E.  15th,  Los  Angeles,  Cali- 
fornia        179.00 

Limited  Mutual  Insurance  Co.,  510  W.  6th  St.,  Los 

Angeles,  Calif 635.75 

Nelson  August,  Copperopolis,  California 6,591.62 

John  L.  Witney,  Jamestown,  California 457.40 

Western  Machinery,  Santa  Monica,  California 263.99 

Pacific  Ball  Mfg.  Co.,  Huntington  Park,  California 2,036.03 

Calkins  Company,  934  So.  Main,  Los  Angeles,  Cali- 
fornia         49.44 

Graylor  Engineering  Co.,  Los  Angeles,  Calif 186.33 

Industrial  Indemnity  Exchange,  112  West  9th  St.,  Los 
Angeles,  Calif 135.73 

[7] 
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EXHIBIT  B 
EXECUTORY  CONTRACTS 

American  Smelting  and) 

</^,-  T^-     .  oc.       >  .Contract  for  smelting  concentrates 

405  Montgomery  Street,) 

San  Francisco,  Calif  ornia ) 

m-TTiT/^x      T^o^^      .Agreement  to  pay  $150.00  per  month 

T.  J.  MeCarty,  Estate,  )    "..-     ,.  .,     /  ■"      .^  ^^^  \  . 

o  r     n  r-p  vVintil    dividend    on    40,000    shares    of 

opperopo  IS,     a  i  or  1^-'^)^^,^^^.  g^oek  equals  $150.00  per  month 

Robert  D.  Parks,  ) Agreement  to  pay  $250.00  per  month 

Clark  Hotel,  )\intil    dividend    on    40,000    shares    of 

Stockton,    California       )  Debtor  stock  equals  $250.00  per  month 

[8] 


United  States  of  America 
Southern  District  of  California 
Central  Division — ss. 

W.  J.  Shaw  being  by  me  first  duly  sworn,  deposes 
and  says:  that  he  is  the  President  of  Jumbo  Con- 
solidated Mining  Company,  a  corporation,  and  as 
such  is  duly  authorized  to  make  this  verification  on 
behalf  of  said  Debtor,  in  the  above  entitled  action; 
that  he  has  read  the  foregoing  Debtor's  Petition  and 
knows  the  contents  thereof;  and  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  his  information  or 
belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true. 

W.  J.  SHAW. 
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Subscribed  and  sworn  to  before  me  this  15th  day 
of  March,  1939. 

(Seal)  SPENCER  CABURNE, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed]:  Debtor's  Petition.  Filed  Mar.  15, 
1939,  4:48  P.M.  R.  S.  Zimmerman,  Clerk.  By  F. 
Betz,  Deputy  Clerk.  [9] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  RESOLUTION  OF  DIREC- 
TORS CONSENTING  TO  CHAPTER  11 
PROCEEDINGS. 

I,  the  midersigned  Assistant  Secretary  of  the 
Jumbo  Consolidated  Mining  Company,  do  certify 
that  a  meeting  of  the  Board  of  Directors  of  the  said 
Jumbo  Consolidated  Mining  Company,  a  corpora- 
tion created  under  the  laws  of  the  State  of  Nevada, 
was  held,  pursuant  to  the  provisions  of  the  By-Laws 
of  said  corporation,  at  Santa  Monica,  in  the  County 
of  Los  Angeles,  and  State  of  California  on  the  14th 
day  of  March,  1939:  that  at  said  meeting  the  con- 
dition of  the  affairs  of  said  corporation  having  been 
inquired  into  and  it  having  been  ascertained  to  the 
satisfaction  of  said  meeting  that  the  said  corpora- 
tion was  unable  to  meet  its  debts  as  they  matured 
and  that  it  should  avail  itself  of  the  provisions  of 
the  National  Bankruptcy  Act,  it  was,  upon  motion 
made,  seconded,  carried  and  duly 
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''Resolved:  That  the  Jumbo  Consolidated 
Mining  Company  file  a  petition  for  relief  of  a 
debtor  under  the  National  Bankruptcy  Act. 

It  Is  Further  Resolved:  That  the  president 
of  the  corporation,  Mr.  W.  J.  Shaw,  is  hereby 
empowered  and  authorized  to  act  on  behalf  of 
said  corporation  and  sign  all  necessary  docu- 
ments to  complete  the  procedure  under  the  Na- 
tional Bankruptcy  Act  for  the  relief  of 
debtors. ' ' 

In  Witness  Whereof,  I  have  hereunto  subscribed 
my  name  as  Assistant  Secretary  of  said  corporation, 
and  affixed  the  seal  of  the  same  this  15th  day  of 
March,  1939. 

(Seal)  E.  C.  PARKS, 

Asst.  Secretary  of  said 
Corporation. 

[Endorsed]:  Certificate  of  Resolution  of  Direc- 
tors Consenting  to  Chapter  11  Proceedings.  Filed 
Mar.  15,  1939,  4:48  P.M.  R.  S.  Zimmerman,  Clerk, 
By  F.  Betz,  Deputy  Clerk.  [10] 
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[Title  of  District  Court  and  Cause.] 

APPROVAL  OF  DEBTOR'S  PETITION  AND 
ORDER  OF  REFERENCE  UNDER  SEC- 
TION  of  the  BANKRUPTCY  ACT. 

At  Los  Angeles,  in  said  District,  on  March  16, 
1939  before  the  said  Court  the  petition  of  Jumbo 
Consolidated  Mining  Company,  a  corporation  that 
It  desires  to  obtain  relief  under  Section  322  of  the 
Bankruptcy  Act,  and  within  the  true  intent  and 
meaning  of  all  the  Acts  of  Congress  relating  to 
bankruptcy,  having  been  heard  and  duly  considered, 
the  said  petition  is  hereby  approved  accordingly. 

It  is  thereupon  ordered  that  said  matter  be  re- 
ferred to  Samuel  W.  McNabb,  Esq.,  one  of  the 
referees  in  bankruptcy  of  this  Court,  to  take  such 
further  proceedings  therein  as  are  required  by  said 
Acts;  and  that  the  said  Jumbo  Consolidated  Mining 
Company,  a  corporation  shall  attend  before  said 
referee  on  March  23,  1939  and  at  such  times  as  said 
referee  shall  designate,  at  his  office  in  Los  Angeles, 
California,  and  shall  submit  to  such  orders  as  may 
be  made  by  said  referee  or  by  this  Court  relating 
to  said  matter. 

Witness,  the  Honorable  Paul  J.  McCormick, 
Judge  of  said  Court,  and  the  seal  thereof,  at  Los 
Angeles,  in  said  District,  on  March  16,  1939. 

(Seal)  R.  S.  ZIMMERMAN, 

Clerk, 
By  H.  K  J.ACOBS, 

Deputy  Clerk. 

[Endorsed]:  Filed  Mar.  16,  1939,  12:02  P.M. 
R.  S.  Zimmerman,  Clerk,  By  H.  K.  Jacobs,  Deputy 
Clerk.  [11] 
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[Title  of  District  Court  and  Cause.] 

ORDER  OF  ADJUDICATION  OF 
BANKRUPTCY. 

At  Los  Angeles  in  Said  District,  on  the  11th  Day 
of  September,  1940: 

The  said  Jumbo  Consolidated  Mining  Company, 
a  corporation,  as  debtor,  having  filed  a  petition  mi- 
der  section  322,  Chapter  XI  of  the  Bankruptcy  Act, 
and  a  notice  of  meeting  of  the  creditors  having  been 
called  for  confirmation  of  arrangement,  which  was 
set  for  July  18th,  1939,  at  10:00  o'clock  A.M.,  and 
the  matter  having  been  continued  from  time  to  time 
until  August  21st,  1940,  at  2:00  o'clock  P.M.,  of 
said  day,  and  due  and  regular  notice  having  been 
given  to  all  parties  in  interest  of  a  meeting  of 
creditors  to  be  held  September  11,  1940,  at  2:00 
o'clock  P.M.,  at  the  court  room  of  the  undersigned 
Referee  in  Bankruptcy,  340  Federal  Building, 
Temple  and  Spring  Streets,  Los  Angeles,  Califor- 
nia, for  the  purpose  of  determining  whether  the  said 
Jumbo  Consolidated  Mining  Company  be  adjudged 
a  lDankru])t  or  the  case  then  joending  be  dismissed, 
and,  if  adjudged  a  bankrupt,  that  an  election  of  a 
trustee  will  be  held,  and  it  appearing  that  the  said 
Jumbo  Consolidated  Mining  Company  has  failed  to 
deposit  the  money  necessary  to  pay  all  debts  which 
have  ])riority,  and  not  waived,  and  has  failed  to  de- 
posit the  money  necessary  to  pay  the  costs  and  ex- 
penses of  the  said  debtor's  proceeding  within  the 
time  fixed  by  this  court,  and  no  feasible  plan  having 
been  filed,  and  it  is  further  appearing  that  the  said 
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Jumbo  Consolidated  Mining  Company  has  admitted 
in  writing  that  it  is  insolvent  and  is  unable  to  pay 
its  debts  as  they  mature,  upon  ai)pli-  [12]  cation  of 
creditors  of  said  Jumbo  Consolidated  Mining  Com- 
pany that  said  corporation  be  adjudged  a  bankrupt 
under  the  Act  of  Congress  relating  to  bankruptcy 
and  that  bankruptcy  be  j)roceeded  with,  and  no  ad- 
verse interest  being  represented  at  said  hearing  and 
no  opposition  expressed  with  regard  thereto,  upon 
motion  of  James  H.  Mitchell,  hereinbefore  duly 
and  regularly  appointed  attorney  for  the  Committee 
of  Creditors  of  said  Jumbo  Consolidated  Mining 
Company  herein,  and  good  cause  appearing  there- 
for, it  is  Ordered  Adjudged  and  Decreed : 

That  said  Jumbo  Consolidated  Mining  ComjDany, 
a  corporation,  is  a  bankrupt  under  the  Act  of  Con- 
gress relating  to  bankru])tcy  and  that  bankruptcy  be 
proceeded  with;  and  that,  upon  the  entry  of  this 
order,  the  proceedings  shall  be  conducted,  so  far  as 
possible,  in  the  same  manner  and  with  like  effect  as 
if  a  voluntary  petition  for  adjudication  in  bank- 
ruptcy had  been  filed,  and  a  decree  of  adjudication 
had  been  entered,  on  the  15th  day  of  March,  1939, 
the  day  when  the  petition  under  Chapter  XI  of  said 
Act  was  filed  herein. 

SAMUEL  W.  McNABB, 
Referee. 

[Endorsed]:  Order  of  Adjudication  of  Bank- 
rutcy.  Filed  Sep.  17,  1940,  10:40  A.M.  R.  S.  Zim- 
merman,  Clerk,  By  H.  K.  Jacobs,  Deputy  Clerk. 

[13] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION. 

It  is  hereby  stipulated  by  and  between  Hubert  F. 
Laugharn,  as  Trustee  for  the  said  Jumbo  Consoli- 
dated Mining  Company,  a  corporation,  Bankrupt, 
and  Western-Knapp  Engineering  Company,  a  cor- 
poration, and  Western  Machinery  Company,  a  cor- 
poration, that  the  Trustee's  Petition  to  Recover 
Assets  Fraudulently  or  Preferentially  Transferred 
by  Bankrupt  and  To  Avoid  Lien  attached  hereto 
and  made  a  part  hereof  may  be  filed  herein  and 
heard  by  the  Honorable  Samuel  W.  McNabb, 
Referee  in  Bankruptcy,  or  any  other  referee  who 
may  be  available,  on  Friday-  the  13th  day  of  De- 
cember, 1940,  at  10:00  o'clock  A.M.,  of  said  day,  or 
as  soon  thereafter  as  it  may  be  convenient  with  the 
court,  and  that  all  testimony  heretofore  introduced 
in  evidence  upon  the  hearing,  on  January  30,  1940, 
of  the  petition  of  Edward  W.  Hubbard,  George  F, 
Snyder,  George  W.  Leach,  Howard  H.  Wikoff  and 
W.  J.  Shaw,  as  the  Committee  of  Creditors  of 
Jumbo  Consolidated  Mining  Company,  a  corpora- 
tion, as  debtor,  heretofore  filed  herein  on  or  about 
September  29th,  1939,  and  the  Order  to  Show  Cause 
and  Restraining  Order  issued  ])ursuant  thereto  on 
Seiitember  29th,  1939,  may  be  considered  as  evi- 
dence introduced  upon  the  hearing  of  the  said 
Trustee's  Petition  to  the  same  extent  and  in  the 
same  manner  as  though  originally  introduced  u]ion 
the  hearing  of  the  said  Trustee's  Petition;  and  that. 
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pending  the  hearing  and  final  determination  of  said 
petition,  and  without  prejudice  to  any  of  the  rights 
of  any  of  the  parties  hereto  upon  the  issues  joined 
and  to  be  joined  upon  the  annexed  Petition  to  Re- 
cover Assets,  a  restraining  order  my  be  [14]  issued 
by  the  above-entitled  court  restraining  and  enjoin- 
ing said  Western-Knapp  Engineering  Company,  a 
corporation,  and  Western  Machinery  Comimny,  a 
corporation,  from  taking  any  steps,  or  doing  any 
thing,  or  taking  any  action,  in  connection  with  the 
removal  of  any  of  the  mining  machinery  and  equip- 
ment, or  the  foreclosure  of  the  contracts  of  condi- 
tional sale,  referred  to  in  the  said  Trustee's  peti- 
tion, and  that  an  order  may  be  forthwith  made  and 
entered  herein  to  carry  into  effect  the  object  and 
purpose  of  this  stipulation,  and  so  that  said  peti- 
tion may  be  duly  and  regularly  heard  by  the  above 
court. 

It  is  hereby  further  stipulated  that  upon  the 
filing  herein  of  said  annexed  Petition  to  Recover 
Assets,  and  the  issuance  by  the  above-entitled  court 
of  the  Order  to  Show  Cause  and  Temporary  Re- 
straining Order  hereinabove  specified,  the  petition 
of  said  Committee  of  Creditors  heretofore  filed 
herein  on  the  29th  day  of  September,  1939,  and  the 
Order  to  Show  Cause  thereon  issued  herein  on  sai;l 
date,  and  to  which  said  Western-Knapp  Engineer- 
ing Company,  a  corporation,  and  Western  Ma- 
chinery Company,  a  corporation,  are  respondents, 
shall  be,  by  the  above-entitled  court,  respectively 
dismissed  and  discharged,  without  prejudice. 
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Dated:  November  13th,  1940. 

HUBERT  F.  LAUGHARN, 
Trustee  for  Juinbo  Consoli- 
dated Mining  Company, 
a  corporation,  Bankrupt. 
JAMES  H.  MITCHELL, 
CLIVE  W.  JOHNSON  and 
FRANK  M.  LUDWICK, 
By  JAMES  H.  MITCHELL, 

Attorneys  for  said  Trustee  in 
Bankruptcy, 
WESTERN-KNAPP 

ENGINEERING  COMPANY, 
a  corporation. 
By  H.  N.  HOW  (Seal) 
President 
WESTERN  MACHINERY 
COMPANY,  a  corporation, 
By  H.  N.  HOW  (Seal) 
President 
ARTHUR  P.  SHAPRO, 

Attorney  for  Western-Knapp 
Engineering  Company  and 
Western  Machinery 
Company. 

[Endorsed] :  Filed  Nov.  28,  1940,  Samuel  W.  Mc- 
Nabb,  Referee.  Filed  Aug.  22,  1941,  R.  S.  Zimmer- 
man, Clerk.  [15] 
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[Title  of  District  Court  and  Cause.] 

PETITION  TO  RECOVER  ASSETS  FRAUDU- 
LENTLY OR  PREFERENTIALLY  TRANS- 
FERRED BY  BANKRUPT  AND  TO  AVOID 
LIEN. 

To  the  Honorable  Samuel  W.  McNabb,  Referee  in 
Bankruptcy : 

The  petition  of  Hubert  F.  Laugharn,  Trustee  of 
the  estate  of  the  above  named  bankrupt,  respect- 
fully represents: 

I. 

That  on  March  15th,  1939,  Jumbo  Consolidated 
Mining  Company,  a  corporation,  as  Debtor,  filed  its 
petition  under  Section  322,  Chapter  XI  of  the 
Bankruptcy  Act ;  and  that  said  Jumbo  Consolidated 
Mining  Company,  a  corporation,  was  duly  and  regu- 
larly adjudicated  a  bankrupt  on  the  11th  day  of 
September,  1940.  That  on  the  16th  day  of  Septem- 
ber, 1940,  your  petitioner  was  appointed,  and  duly 
qualified,  as  Trustee  of  said  estate,  and  is  now  act- 
ing as  such  Trustee. 

II. 

That  the  bankrupt  is  a  corporation  duly  or- 
ganized and  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  and,  at  all  times  since 
on  or  about  September  1st,  1937,  said  bankrupt  has 
been  qualified  to  do  business,  and  has  done  and 
carried  on  business,  in  the  State  of  California. 
That  at  all  times  hereinafter  mentioned  said  bank- 
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rupt  has  been,  and  is  now,  a  resident  of  the  State 
of  California  residing,  and  having  its  principal 
place  of  business  within  the  State  of  California,  in 
the  County  of  Los  Angeles. 

III. 

That  Western-Knapp  Engineering  Company,  a 
corporation,  is  a  corporation  duly  organized  and 
existing  under  and  by  vi«i:ue  of  the  laws  of  the 
State  of  California.  [16] 

IV. 

That  the  Western  Machinery  Company  is  a  cor- 
poration duly  organized  and  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  Utah. 

V. 

That  petitioner  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  on 
May  23d,  1938,  an  instrmnent  in  writing  was  de- 
livered to  said  Western-Knapp  Engineering  Com- 
pany pur23orting  to  convey  to  said  Western-Knapp 
Engineermg  Company  all  of  the  bankrupt's  right, 
title  and  interest  in  and  to  certain  mining  machinery 
and  equipment  then  located  at  the  Mt.  King  Mine 
and  which  was  owned  and  in  the  possession  of  the 
bankrupt.  That  said  property  is  more  particularly 
set  forth  and  described  in  Exhibit  "B"  attached  to 
and  made  a  part  of  the  purported  contract  of  con- 
ditional sale  dated  May  23d,  1938,  wherein  said 
Western-Knapp  Engineering  Company,  a  corpora- 


vs.  O.  T.  Gilhank  21 

tion,  is  designated  as  the  seller  and  the  bankrupt  is 
designated  as  the  buyer.  That  said  mining  ma- 
chinery and  equipment  is  more  particularly  set 
forth  and  described  in  Exhibit  1  attached  hereto  and 
made  a  part  hereof.  That  the  said  Mt.  King  Mine  is 
located  in  the  Comity  of  Calaveras,  State  of  Cali- 
fornia, and  is  now  and  has  been  at  all  times  since 
on  and  prior  to  September  1st,  1937,  a  mining  prop- 
erty operated,  developed  and  in  the  possession  of 
the  bankrupt. 

VI. 
That  at  the  time  of  the  said  delivery  of  said 
purported  conveyance  the  bankrupt  had  the  pos- 
session and  control  of  all  said  mining  machinery  and 
equipment  but  that  said  mining  machinery  and 
equipment  was  not,  on  the  said  23d  day  of  May, 
1938,  nor  at  any  other  time  or  at  all,  delivered  to 
said  Western-Knapp  Engineering  Company,  nor 
has  said  Western-Knapp  Engineering  Company 
ever  had  possession  thereof,  and  that  at  all  times 
since  on  and  prior  to  May  23d,  1938,  the  said  mining 
machinery  and  equipment  has  remained  in  the  pos- 
session of  the  bankrupt,  during  which  time  numer- 
ous persons  [17]  have  become  and  nov\'  are  creditors 
of  the  bankrupt.  That  the  names  of  such  creditors, 
and  the  amounts  owing  to  them  from  the  bankrupt 
incurred  by  the  bankrupt  during  the  time  when  tlie 
bankrupt  had  possession  of  said  mining  machinery 
and  equipment,  are  more  particularly  set  forth  in 
the  claims  of  such  persons  now  on  file  herein  in  the 
above  entitled  proceeding. 


22  Westerti-Knapp  Eng.  Co. 

VII. 

That  petitioner  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  on 
the  said  23d  day  of  May,  1938,  an  instrument  pur- 
porting to  be  a  contract  of  conditional  sale  was 
purportedly  executed  by  and  between  said  Western- 
Knapp  Engineering  Company,  as  seller,  and  the 
bankrupt,  as  buyer,  wherein  Western-Knapp  En- 
gineering Company  purported  to  sell,  and  the  bank- 
rupt purported  to  buy,  under  the  terms  and  condi- 
tions thereof  certain  mining  machinery  and  equip- 
ment set  forth  and  described  in  Exhibit  ^'A"  at- 
taclied  thereto  and  made  a  part  thereof.  That  the 
purported  contract  of  conditional  sale,  together  with 
said  Exhibit  "A"  and  the  above  mentioned  Exhibit 
''B",  is  now  on  file  herein.  That  reference  is  made 
thereto  for  further  particulars. 

VIII. 

That  petitioner  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  on 
the  said  23d  day  of  May,  1938,  a  portion  of  said 
mining  machinery  and  equipment  described  in  Ex- 
hibit "A"  was  located  in  various  counties  of  the 
State  of  California  and  certain  other  portions  of 
said  mining  machinery  and  equipment  was  not  in 
existence.  That  the  description  of  said  mining  ma- 
chinery and  equipment  described  in  said  Exhibit 
'*A'',  and  the  counties  in  which  said  mining  ma- 
chinery and  equipment  was  located  on  the  said  23d 
day   of  May,   1938,  is  set  forth  and  described  in 
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Exliibit  2  attached  hereto  and  made  a  part  hereof. 
That  said  contracts  of  conditional  sales  has  never 
been  recorded  in  the  office  of  the  County  Recorder 
of  any  county  except  the  County  of  Calaveras.  [18] 

IX. 

That  petitioner  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  at  all 
times  since  on  and  after  the  16th  day  of  August, 
1938,  the  bankrupt  has  had,  and  now  has,  the  ])os- 
session  and  control  of  all  that  certain  mining  ma- 
chinery and  equipment  more  particularly  set  forth 
and  described  in  that  certain  schedule  attached 
hereto,  made  a  part  hereof  and  marked  Exhibit  3. 
That  at  no  time  during  said  period  has  said  mining 
machinery  and  equipment,  or  any  part  thereof,  been 
delivered  to  said  Western  Machinery  Company,  nor 
has  said  Western  Machinery  Company  during  any 
of  said  time  had  possession  of  said  mining  machinery 
and  equipment,  or  any  part  thereof. 

X. 

That  petitioner  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  on 
the  said  16th  day  of  August,  1938,  a  purported  con- 
tract of  conditional  sale  was  purportedly  executed 
by  said  Western  Machinery  Company,  as  seller,  and 
the  bankrupt,  as  buyer,  wherein  and  whereby  the 
said  Western  Machinery  Company  purported  to 
sell,  and  the  bankrupt  purported  to  buy,  said  mining 
machinery  and  equipment  described  in  Exhibit  3. 
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XI. 

That  petitioner  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  the 
Board  of  Directors  of  the  bankrupt  has  never  at 
any  time  authorized  the  execution  of  said  purported 
contracts  of  conditional  sale  or  said  purported  con- 
veyances. 

XII. 

That  petitioner  is  mformed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  said 
purported  contracts  of  conditional  sale  and  said 
purported  conveyances  are  fraudulent  and  [19] 
therefore  void  as  against  all  the  creditors  of  the 
bankrupt. 

XIII. 

That  petitioner  is  informed  and  believes,  and 
upon  such  information  and  belief  alleges,  that  said 
Western-Knapp  Engineering  Company,  a  corpora- 
tion, and  Western  Machinery  Company,  a  corpora- 
tion, have  threatened  to  proceed  with  the  foreclosure 
of  said  purported  contracts  of  conditional  sale  and 
remove  the  said  mining  machinery  and  equipment 
from  the  place  of  its  present  location  at  the  Mt. 
Kiug  Mine  in  Calaveras  County.  That  the  removal 
of  said  mining  machinery  and  equipment  would 
j^revent  your  petitioner  from  making  a  satisfactor}- 
sale  of  the  property  and  assets  of  the  bankrupt  and 
make  it  im])ossible  for  your  petitioner  to  obtain  the 
benefits  of  avoiding  said  purported  contracts  of 
conditional  sale  and  purported  conveyances  as  pro- 
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vided  by  the  Bankruptcy  Act.  That  the  said  mining 
machinery  and  equipment  constitutes  the  main  as- 
sets of  the  bankrupt  and  is  a  very  valuable  asset  of 
the  bankrupt,  having-  a  reasonable  value  in  place  of 
approximately  $50,000.00.  That  great  and  irrepar- 
able injury  and  damage  would  be  done  to  this  estate 
if  said  Western-Knapp  Engineering  Company  and 
Western  Machinery  Comi^any  were  permitted  to  re- 
move the  same  from  its  present  location  or  in  any 
way  interfere  therewith. 

XIV. 

That  within  four  months  prior  to  March  15,  1939, 
tlie  bankrupt  paid  to  said  Western-Knapp  En- 
gineering Company  and  said  Western  Machinery 
Company  upwards  to  $10,000.00  for  or  on  account 
of  an  antecedent  debt,  to-wit,  the  said  purported 
contracts  of  conditional  sale.  That  at  the  time  of 
said  payment  the  bankrupt  was  insolvent.  That  the 
effect  of  said  payment  will  be  to  enable  the  said 
companies  to  obtain  a  greater  percentage  of  their 
debt  owing  to  them  from  the  bankrupt  than  other 
creditors  of  the  same  class.  That  at  the  time  of  said 
payment  the  said  companies  and  their  agents  act- 
ing Avith  reference  thereto  had,  at  the  time  when 
[20]  said  payment  was  made,  reasonable  cause  to 
believe  that  the  bankrupt  was  insolvent. 

Wherefore,  petitioner  prays  that  an  order  or 
orders  issue: 

1:  Ordering  that  Western-Knapp  Engineering 
Company,  a  corporation,  and  Western  Machinery 
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Company,  a  corporation,  be  required  to  appear  be- 
fore this  Honorable  Court  to  be  examined  concern- 
ing the  acts,  conduct  and  property  of  the  bankrupt 
and  to  bring  with  them  the  books  and  papers  under 
their  control  relating  to  said  properties. 

2:  Restraining  Western-KJnapp  Engineering 
Company,  a  corporation,  and  Western  Machinery 
Comj^any,  a  corjDoration,  and  each  of  them,  from 
proceeding  with  the  foreclosure  of  said  purported 
contracts  of  conditional  sale  with  respect  to  the 
mining  machinery  and  equipment  therein  described, 
and  from  doing  anything  or  taking  any  action,  legal 
or  otherwise,  in  connection  with  the  removal  of  said 
mining  machinery  and  equipment,  or  any  part 
thereof,  from  the  possession  of  the  bankrupt  or  the 
trustee,  or  from  in  any  waj'  interfering  with  the 
use,  operation  and  sale  of  said  mining  machinery 
and  equipment  by  the  trustee  herein,  and  that  an 
order  to  show  cause  issue  herein  with  respect 
thereto,  and  that  until  the  return  day  thereof  said 
Western-Knapp  Engineering  Company,  a  corpora- 
tion, and  Western  Machinery  Company,  a  corpora- 
tion, and  each  of  them,  be  restrained  from  doing  any 
thing,  or  taking  any  action,  legal  or  otherwise,  in 
connection  with  the  removal  of  said  mining  ma- 
chinery and  equipment,  or  any  part  thereof,  from 
the  possession  of  the  bankrupt  or  the  trustee,  or 
from  in  any  way  interfering  with  the  use  and  oper- 
ation of  said  mining  machinery  and  equipment  by 
the  trustee  herein. 
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3:  Ordering  that  the  conditional  sales  contracts 
of  Western-Knapp  Engineering  Company,  a  cor- 
poration, and  Western  Machinery  Company,  a  cor- 
poration, respectively,  are  fraudulent  and  void  as 
[21]  to  the  lien  or  interest  claimed  by  those  com- 
panies in  the  mining  machinery  and  equipment 
therein  described  as  against  all  creditors  of  the 
bankrupt. 

4:  Ordering  and  finding  that  all  payments  of 
monej'^  made  by  the  bankrupt  to  said  Western- 
Knapp  Engineering  Company,  a  corporation,  and 
Western  Machinery  Company,  a  corporation,  within 
four  months  jjrior  to  March  15,  1939,  constitute  a 
])reference  as  against  the  other  creditors  of  the 
bankrupt,  and  determining  the  amount  thereof. 

5:     Ordering  and  granting  such  other  and  fur- 
ther relief  as  to  this  court  may  seem  proper. 
HUBERT  F.  LAFGHARN, 

Petitioner. 
JAMES  H.  MITCHELL, 
CLIVE  W.  JOHNSON  and 
FRANK  M.  LUDWICK, 
By  JAMES  H.  MITCHELL, 

Attorneys  for  Petitioner. 

State  of  California 
County  of  Los  Angeles — ss. 

Hubert  F.  Laugharn,  being  by  me  first  duly 
sworn,  deposes  and  says ;  that  he  is  the  petitioner  in 
the  above  entitled  action:  that  he  has  read  the  fore- 
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going  Petition  and  knows  the  contents  thereof;  and 
that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  which  are  therein  stated  upon  his 
information  and  belief,  and  as  to  those  matters  that 
he  believes  it  to  be  true. 

HUBERT  F.  LAUGHARN. 

Subscribed  and  sworn  to  before  me  this  17th  day 
of  October,  1940. 

(Seal)  JAMES  H.  MITCHELL, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California.  [22] 


EXHIBIT  1 

1—5x5  Marey  Ball  Mill,  #397,  v/ith  V-belt  drive  and  60  HP 
motor,  complete  with  sheave,  slide  rails  and  compensator. 

3 — Fagergren  Flotation  Machines,  size  11-s,  Type  Std.  Square, 
720  RPM,  Serial  Nos.  21,  22  &  23. 

2 — Fagergren  Flotation  Machines,  size  36x9,  Type  Std.  Square, 
600  RPM,  one  Serial  No.  322,  no  number  other  machine. 

1 — Fagergren  Flotation  Machine,  size  9-S  Type  Std.  Square, 
900  RPM,  Serial  No.  S-51. 

1 — 54"  Duplex  Dorr  Classifier,  with  motor  and  V-belt  drive, 
classifier  Serial  No.  1275D. 

1—18x18  Pan  American  Jig,  Type  AC,  No.  271. 

1 — Hoist  Motor,  Westinghouse  Oil  Well  Motor,  varying  speed, 
75  HP,  440  volts,  50/60  cycle,  3  phase,  style  21C482,  Frame 
752,  90  Amps,  970-1160  RPM,  full  load,  Serial  #4501040. 

1— Westinghouse  Controller,  Frame  50,  Style  S020  E171. 

[23] 
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EXHIBIT  ''2" 

CountieH  in 

which  located 

5-23-38 

1—22x13x16  Ingersoll-Rand,  Imperial  Type,  2 
stage,  Air  Compressor,  complete  with  200  HP, 
General  Electric,  440  volt,  3  phase,  60  cycle  mo- 
tor, furnished  with  sheave  and  13  V-belts,  com- 
plete with  sliding  base  and  compensator.  Mariposa 

1—100  H.P.   Double  Drum  Ottumwa  Iron  Works 
Mine  Hoist,  complete  with  100  H.P.,  440  volt, 
3  phase,   60  cycle,  variable  speed  motor  com-    State  of 
j^lete  with  resistance  grids  and  drum  controller.       Utah 

1 — Taper  Bar  Grizzly.  Non-ex- 

istent 

1 — 15x38  Wheeling  Jaw  Crusher  with  V-belt  drive 
and  75  HP,  440  volt,  3  phase,  60  cycle  motor, 
with  sliding  base  and  compensator.  Sacramento 

1 — 16"  Belt  Conveyor  with  magnetic  pulley  and 

motor  generator  set.  Calaveras 

1 — 4x5  Leahy  Vibrating  Screen.  Calaveras 

1 — 2'4"    Type    TY    Traylor    Secondary    Crusher, 
complete  with  75  HP,  440  volt,  3  phase  60  cy- 
cle motor,  with  sliding  base,  V-belt  drive  and    Non-ex- 
eompensator  istent 

1 — 8x5    Bucket    Elevator,    40'   centers,   with   gear 

head,  motor  and  drive  Calaveras 

1—16"   Adjustable   Speed   Belt   Feeder,   with   16" 

conveyor  to  present  ball  mill  with  motor  and  Non-ex- 
drive,  istent 

1 — Adjustable    Speed    Belt    Feeder    for    new   ball  Non-ex- 
mill  with  motor  and  drive.  istent 

1 — 6x8  Handy  Overflow  Ball  Mill,  with  motor  and 

V-belt  drive.  Calaveras 

1— 6'x23'4"    Model    BHM    Wemco    Classifier   with 

variable  speed  drive  and  U.  S.  Motor  Tuolumne 

1— 26"x26",  2-cell,  Bendelari  Jig.  Calaveras 
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Counties  in 
which  located 


1 — S"  Wilfley  type  pump  with  71/2  HP  motor  and  Non-ex- 
drive,  istent 

4 — 44"   Fagergren   Flotation   Cells,   motor   driven, 

with  reagent  feeders.  Tuolumne 

1 — -IG'xS'  Thickener  Tank,  complete  with  low  head 
superstructure,     motor,     mechanism,     overflow 
launder    and    sills ;    2    inch    diaphragm    pump  Non-ex- 
complete  with  motor  and  driver.  istent 

1 — 4',  3  disc  New  American  Type  Filter.  Arizona 

1 — Deister-Plato  Concentrating  Table,  with  motor    Non-ex- 

and  drive.  istent 

^._^  [24] 


EXHIBIT  '^3" 

1 — Pantograph — Ratio  151/2  to  1 

1508'4"— 1"  Standard  Black  Pipe 

4 — 50'  lengths,  %"  Air  Hose,  complete  with  couplings 

4 — 50'  lengths,  %"  Air  Hose,  complete  with  couplings 

5 — 50'    lengths.  Water  Hose,  complete  with  couplings 

1—400  Amp.  Style  918-153,  Type  ABI,  3  pole,  600  volt,  West- 
inghouse  Circuit  Breaker 

1—600  Amp.  Style  918-157,  Type  ABI,  3  pole,  600  volt,  West- 
inghouse  Circuit  Breaker 

1 — 2"MRV25,  Ingersoll-Rand  Cameron  Motor  Pump,  with 
cross-the-line  starter,  magnetic  push  button,  over  and  un- 
der voltage  protection,  suction  and  discharge  flanges. 

1 — 50  cu.  ft.  28"  gauge.  Roller  Bearing  Ore  Skip 

1 — type  6  HC,  Ingersoll-Rand,  double  drum.  Air  Hoist 

2 — HNN-l-J,  Ingersoll-Rand,  double  drum.  Air  Hoists,  Se- 
rials Nos.  306  &  379-S  @  820.00 

3— WEMCo  Slip  Scrapers,  with  bridles  @  150.00 
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1 — No.  5,  Ingersoll-Rand  Drill  Sharpener,  complete  with  ac- 
cessories for  1"  quarter  octagon  steel,  Serial  No.  1625, 
IRLP  shank  &  bit  punch  and  late  type  hammer  cylinder 

6 — 24  cu.  ft.,  18"  gauge,  roller  bearing,  Greene  Side  Dump 
Ore  Cars  @  145.00 

4— DA30  Ingersoll-Rand  Air  Drifters,  Serial  Nos.  456570, 
457918,  457884,  &  457923  @  390.00 

1 — SAR-120,  Ingersoll-Rand  Stoper  with  1"  quarter  octagon 
chuck.  Serial  No.  442018 

3—3 1/2 "x7'  Columns  complete  @  60.00 

2— Column  Clamps  @  3.10 

2— #1167  Chuck  Wrenches  @  3.00 

3_3i/2"  Column  Arms  @  21.00 

2—31/2"  Saddles  @  21.00 

[Endorsed]:  Stipulation  and  Petition  Filed  Nov. 
28,  1940.  Samuel  W.  McNabb,  Referee.  Filed  Aug. 
22,  1941  R.  S.  Zimmerman,  Clerk.  [25] 


[Title  of  District  Court  and  Cause.] 

ORDER  TO  SHOW  CAUSE  ON  TRUSTEE'S 
PETITION  TO  RECOVER  ASSETS 
FRAUDULENTLY  OR  PREFERENTI- 
ALLY TRANSFERRED  BY  BANKRUPT 
AND  TO  AVOID  LIEN. 

At  Los  Angeles,  in  Said  District,  on  the  28th  Dav 
of  November,  1940: 

Upon  the  Petition  of  Hubert  F.  Laugharn,  Trus- 
tee of  the  Estate  of  the  said  bankrupt,  verified  the 
17th  day  of  October,  1940,  and  filed,  for  an  Order 
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to  Show  Cause  and  Restraining  Order  against  the 
respondents,  Western-Knapp  Engineering  Com- 
pany, a  corporaiton,  and  Western  Machinery  Com- 
pany, a  corporation,  and  the  Stipulation  of  the 
said  respondents  and  their  attorney,  Arthur  P. 
Shapro,  and  the  said  Trustee  and  his  attorneys, 
James  H.  Mitchell,  Clive  W.  Johnson  and  Frank  M. 
Ludwick,  dated  November  13th,  1940,  and  upon 
motion  of  the  said  trustee,  no  adverse  interests 
being  represented,  it  is 

Ordered  that  respondents,  Western-Knapp  En- 
gineering Company,  a  corjioration,  and  Western 
Machinery  Company,  a  corporation,  be  and  appear 
before  this  court  in  the  courtroom  thereof  on  the 
third  floor  of  the  Federal  Building,  312  North 
Spring  Street,  Los  Angeles,  California,  on  the  16th 
day  of  December,  1940,  at  the  hour  of  10:00  o'clock 
A.  M.,  of  said  day,  and  then  and  there  set  up  their 
respective  claims  to  the  machinery  and  equipment 
referred  to  and  described  in  said  petition  or  be 
forever  debarred  from  asserting  the  same,  and  bring 
with  them  the  books  and  papers  imder  their  con- 
trol relating  to  the  said  machinery  and  equipment, 
and  show  cause  why 

1:  An  order  should  not  be  made  and  entered 
herein  restraining  the  said  respondents  and  each 
of  them  from  proceeding  with  the  foreclosure  of 
the  purported  contracts  of  conditional  sale  referred 
to  in  said  petition  with  respect  to  the  mining  ma- 
chinery and  equip-  [27]  ment  described  in  said 
petition,  and  from  doing  anything  or  taking  any 
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action,  legal  or  othevwise,  in  connection  witli  the 
removal  of  the  said  mining  machinery  and  equip- 
ment or  any  part  thereof  from  the  possession  of  the 
bankruj^t  or  the  trustee,  or  from  in  any  way  inter- 
fer^-ing  with  the  use,  operation  and  sale  of  said 
mining  machinery  and  equipment  by  the  trustee 
herein;  and, 

2:  An  order  should  not  be  made  ordering,  de- 
claring and  finding  that  the  said  conditional  sales 
contracts  of  the  said  respondents,  Western-Knapp 
Engineering  Company,  a  corporation,  and  Western 
Machinery  Company,  a  corporation,  respectively, 
are  and  each  of  them  is  fraudulent  and  void  as  to 
the  lien  or  interest  claimed  by  said  respondents  in 
the  said  mining  machinery  and  equipment ;  and, 

3:  An  order  should  not  be  made  ordering  and 
finding  that  all  payments  of  money  made  by  the 
Bankrupt  to  said  respondents,  Western-Knapp  En- 
gineering Company,  a  corporation,  and  Western 
Machinery  Company,  a  corporation,  within  four 
months  prior  to  March  15th,  1939,  constitute  a 
preference  as  against  the  other  creditors  of  the 
bankrupt  and  determining  the  amount  thereof ;  and, 

4:  An  order  should  not  be  made  granting  such 
other  and  further  relief  as  to  the  said  court  may 
seem  i)roi3er. 

Ordered  that  pending  the  hearing  of  the  within 
order  to  show  cause  and  until  further  order  herein 
the  said  respondents,  Western-Knapp  Engineering 
Company,  a  corporation,  and  Western  Machinery 
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Company,  a  corporation,  and  each  of  them,  be,  and 
they  are  hereby,  restrained  and  enjoined  from  doing 
anything  or  taking  any  action,  legal  or  otherwise, 
in  connection  with  the  removal  of  said  mining  ma- 
chinery and  equipment  or  any  part  thereof  from 
the  possession  of  the  bankrupt  or  the  trustee,  or 
from  in  any  way  interferring  with  the  use  and 
operation  of  said  mining  machinery  and  equipment 
by  the  trustee  herein. 

Ordered  that  service  of  this  order  may  be  made 
upon  the  said  respondents,  Western-Knapj)  En- 
gineering Company,  a  corporation,  and  Western 
Machinery  Company,  a  corporation,  by  mailing  a 
[28]  certified  copy  of  this  order  to  show  cause  and 
restraining  order  to  their  attorney,  Arthur  P. 
Shapro,  Esq.,  at  420  Russ  Building,  San  Francisco, 
California,  on  or  before  the  28th  day  of  November, 
1940. 

HUGH  L.  DICKSON 
Referee. 

[Endorsed] :  Filed  Feb.  13,  1942.  R.  S.  Zimmer- 
man, Clerk.  [29] 
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ARTHUR  P.  SHAPRO 

420  Riiss  Building 

San  Francisco,  California 

Douglas  0664 

Attorney  for  Respondents, 
Western-Knapp  Engineering  Co. 
and  Western  Machinery  Company 

[Title  of  District  Court  and  Cause.] 

ANSWER  TO  "PETITION  TO  RECOVER 
ASSETS  FRAUDULENTLY  OR  PREFER- 
ENTIALLY TRANSFERRED  BY  BANK- 
RUPT AND  TO  AVOID  LIEN." 

Come  now  Western-Knapp  Engineering  Co.,  a 
corporation,  and  Western  Machinery  Company,  a 
corporation,  and  answer  as  follows  the  "Petition  to 
Recover  Assets  Fraudulently  or  Preferentially 
Transferred  by  Bankrupt,  and  to  Avoid  Lien," 
heretofore  filed  herein  by  Hubert  F.  Laugharn, 
Trustee  of  the  estate  of  the  Bankrupt  above-named. 

[30] 
I. 

Admit  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraphs  numbered  I,  III 
and  IV  of  said  Trustee's  Petition. 

n. 

Deny  that  at  all  times  in  said  Trustee's  Petition 
mentioned  and/or  at  any  time  or  at  all,  said  Bank- 
rupt has  been  and/or  is  now  a  resident  of  the  State 
of  California  and/or  that  said  Bankrupt  was  or  is 
residing  and/or  had  or  has  had,  or  is  having  its 
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principal  place  within  the  State  of  California,  in 
the  Comity  of  Los  Angeles,  and  except  as  herein- 
above otherwise  denied,  Respondents  admit  the 
allegations  set  forth  in  paragraph  II  of  said  Trus- 
tee's Petition. 

III. 

Admit  each  and  all  of  the  allegations  contained 
in  paragraph  V  of  said  Trustee's  Petition;  and  in 
that  connection,  Respondents  allege  that  the  original 
of  said  Bill  of  Sale,  dated  and  duly  executed  by 
said  Bankrupt  on  the  said  23rd  day  of  May,  1938, 
is  on  file  with  the  above-entitled  Court  in  the  above- 
entitled  proceeding,  in  that  same  was,  by  Respon- 
dents, regularly  introduced  and  received  in  evidence 
by  Hon.  Samuel  W.  McNabb,  Referee  in  Bank- 
ruptcy, at  a  hearing  had  before  said  Court  on  the 
30th  day  of  January,  1940,  upon  the  petition  of 
Edward  W.  Hubbard,  George  F.  Snyder,  George 
W.  Leach,  Howard  H.  Wikoff  and  W.  J.  Shaw,  as 
the  Committee  of  Creditors  of  said  Bankrupt,  there- 
tofore filed  herein  on  or  about  the  29th  day  of 
September,  1939,  and  upon  which  said  Referee,  on 
said  29th  day  of  Sepetmber,  1939,  issued  an  Order 
to  Show  Cause  and  Restraining  Order,  to  which 
these  Respondents  were  parties,  and  which  said 
Bill  of  Sale  was  and  is  marked  as  ''Respondents' 
Exhibit  C"  herein,  and  same  is  hereby  expressly 
referred  to  and  made  part  of  this  Answer.  [31] 

IV. 

Admit  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraph  VI  of  said  Trustee 's 
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Petition,  saving  and  excepting  that  Respondents 
deny,  for  lack  of  information  or  belief  sufficient 
to  enable  them,  or  either  of  them,  to  answer  in  that 
regard,  the  allegations  and/or  recitals  contained  in 
said  ])aragraph  VI,  commencing  with  the  word 
''during"  on  the  last  line  of  page  2  in  said  Trus- 
tee's Petition,  and  ending  on  line  6  of  page  3  of 
said  Petition. 

V. 
Admit  each  and  all  of  tlie  allegations  contained 
in  paragraph  VII  of  said  Trustee's  Petition;  and 
in  that  connection  Respondents  allege  that  the  orig- 
inal of  said  Contract  of  Conditional  Sale,  dated 
the  said  23rd  day  of  May,  1938,  but  executed  by 
said  Bankrupt  and  Respondent  Western-Knapp 
Engineering  Co.  on  the  24th  day  of  May,  1938,  and 
w^ithin  twenty  days  thereafter  was  duly  recorded  in 
the  office  of  the  Comity  Recorder  of  the  County 
of  Calaveras,  State  of  California,  is  designated  and 
marked  by  the  above-entitled  Court  as  ''Petitioner's 
Exhibit  No.  6"  herein,  and  was  received  in  evidence 
by  the  above-entitled  Court  at  the  aforesaid  hear- 
ing held  before  said  Court  on  the  said  30th  day  of 
January,  1940,  and  Respondents  further  allege  that 
coincident.ally  with  the  making,  execution  and  de- 
livery of  the  aforesaid  Contract  of  Conditional  Sale, 
more  particularly  in  said  paragraph  VII  of  said 
Trustee's  Petition  referred  to,  there  was  made,  ex- 
ecuted and  delivered,  by  said  Bankrupt  to  said 
Respondent  Western-Knapp  Engineering  Co.,  a 
Supplemental  Agreement  on  Conditional  Sale,  simi- 
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larly  dated  the  said  23rd  day  of  May,  1938,  the 
original  of  which  is  on  file  herem,  which  was  re- 
ceived in  evidence  by  said  Court  as,  and  marked, 
"Respondents'  Exhibit  A"  upon  said  hearing,  held 
before  said  Court  on  the  said  30th  day  of  January, 
1940,  [32]  and  that  Respondents  hereby  expressly 
refer  to  said  original  Contract  of  Conditional  Sale 
and  Supplemental  Agreement  on  Conditional  Sale 
and  make  them  a  part  of  this  Answer. 

VI. 

Admit  each  and  all  of  the  allegations  contained  in 
/paragraph  VIII  of  said  Trustee's  Petition;  and  in 
that  connection  Respondents  allege  that  the  locations 
of  various  portions  of  said  mining  machinery  and 
equipment,  more  particularly  referred  to  in  said 
paragraph  and  set  forth  in  Exhibit  ''2"  of  said 
Trustee's  Petition,  were  the  same  on  the  24th  day 
of  May,  1938,  as  they  were  on  the  23rd  day  of  May, 
1938,  as  in  said  Trustee's  Petition  alleged. 

VII. 

Admit  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraph  IX  of  said  Trus- 
tee's Petition. 

VIII. 

Admit  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraph  X  of  said  Trustee's 
Petition;  and  in  that  connection,  Respondents  al- 
lege that  the  original  of  said  Contract  of  Condi- 
tional Sale,  dated  the  said  16th  day  of  August,  1938, 
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but  executed  by  said  Bankrupt  and  Respondent 
Westei'n  Machinery  Company  on  the  17th  day  of 
August,  1938,  and  within  twenty  days  thereafter 
was  duly  recorded  in  the  office  of  the  County  Re- 
corder of  the  County  of  Calaveras,  State  of  Cali- 
fornia, is  designated  and  marked  by  the  above-en- 
titled Court  as  ''Petitioner's  Exhibit  No.  1"  here- 
in, and  was  received  in  evidence  b}^  the  above-en- 
titled Court  at  the  aforesaid  hearing  held  before 
said  Court  on  the  said  30th  day  of  January,  1940. 

IX. 

Deny  each  and  every,  all  and  singular,  the  alle- 
gations contained  in  paragraph  XI  of  said  Trus- 
tee's Petition;  and  [33]  Respondents  allege  that 
at  a  regular  meeting  of  the  Board  of  Directors  of 
said  Bankrupt,  held  on  or  about  the  26th  day  of 
January,  1939,  in  the  City  and  County  of  San  Fran- 
cisco, and  at  which  all  of  the  members  of  said  Board 
of  Directors  were  personally  present  and  partici- 
pated therein,  certain  amendments  to  the  afore- 
said Contracts  of  Conditional  Sale,  made  by  said 
Bankrupt,  respectively,  with  Respondents  Western- 
Knapp  Engineering  Co.  and  Western  Machinery 
Company,  and  dated,  respectively,  as  aforesaid,  the 
23rd  day  of  May,  1938,  and  the  16th  day  of  August, 
1938,  were  approved  and  confirmed;  and  that  duly 
certified  copies  of  the  minutes  of  said  meeting  of 
said  Board  of  Directors,  and  of  the  aforesaid  reso- 
lutions modifying,  in  certain  particulars  only,  the 
terms  of  said  Contracts  of  Conditional  Sale,  are  on 
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file  herein  and  marked  "Respondents'  Exhibits  E 
and  F"  of  said  hearing  held  before  said  Court  on 
the  said  30th  day  of  January,  1940,  and  Respond- 
ents hereby  expressly  refer  to  said  certified  copies 
of  said  minutes  and  resolutions  and  make  same  a 
part  of  this  Answer. 

X. 

Deny  each  and  every,  all  and  singular,  the  allega- 
tions contained  in  paragraph  XII  of  said  Trustee's 
Petition,  and  Respondents  hereby  expressly  refer 
to  and  make  part  of  this  Answer,  their  respective 
Answers  verified  on  the  5th  day  of  October,  1939, 
and  heretofore  filed  herein,  upon  and  in  response  to 
the  Order  to  Show  Cause  and  Petition  of  Creditors' 
Committee,  more  particularly  hereinabove  referred 
to,  and  respectively  issued  by  this  Court  and/or  filed 
herein  by  said  Creditors'  Committee  on  the  said 
29th  day  of  September,  1939 ;  and  Respondents  here- 
by re-aver,  as  part  of  this  Answer  to  said  Trustee's 
Petition,  each  and  all  of  the  allegations  contained 
in  their  respective  previous  Answers,  saving  and  ex- 
cepting the  allegations  of  paragraphs  numbered  VI 
in  said  previous  Answers,  heretofore  verified  [34] 
hei'ein  by  these  Respondents  on  the  said  5th  day  of 
October,  1939,  and  heretofore  filed  herein  as  afore- 
said. 

XI. 

Admit  the  allegations  contained  in  the  first  sen- 
tence of  paragraph  XIII  of  said  Trustee's  Peti- 
tion, ending  with  the  words  "Calaveras  County"  on 
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line  9  of  page  5  of  said  Petition,  and  deny  each 
and  every,  all  and  singular,  the  other  allegations 
and/or  recitals  contained  in  said  paragraph  XIII 
of  said  Trustee's  Petition. 

XII. 

With  respect  to  the  allegations  set  forth  in  para- 
graph XIV  of  said  Trustee's  Petition,  Respond- 
ents admit  that  there  was,  within  the  four  months 
next  preceding  the  15th  day  of  March,  1939,  paid 
by  said  Bankrupt  to  Respondent  Western-Knapp 
Engineering  Co.,  on  account  of  the  said  Contracts 
of  Conditional  Sale  between  said  Bankrupt  and 
these  Respondents,  the  sum  of  $10,000.00;  and  in 
that  connection.  Respondents  allege  that  on  or  about 
the  31st  day  of  January,  1939,  said  Respondent 
Western  Machinery  Company,  for  value,  assigned 
and  transferred  its  said  Contract  of  Conditional 
Sale  with  said  Bankrupt,  dated  the  said  16th  day 
of  August,  1938,  to  Respondent  Western-Knapp  En- 
gineering C'O.,  and  that  Respondent  Western-Knapp 
Engineering  Co.  ever  since  has  been  and  still  is  the 
lawful  owner  and  holder  thereof,  and  is  entitled  to 
all  of  the  rights  and  privileges  thereunder  of  the 
"Seller"  therein  named ;  and  that  all  payments  made 
by  said  Bankrupt  in  the  premises,  on  or  after  the 
26th  day  of  January,  1939,  were  so  made  by  said 
Bankrupt  to  Respondent  Western-Knapp  Engineer- 
ing Co.  and  were  applied  by  said  payee  to  and  in 
reduction  of  the  obligations  of  said  Bankrupt  under 
and  on  account  of  both  of  the  aforesaid  Contracts 
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of   Conditional   Sale   between   said   Bankrupt   and 
these  Respondents.  [35] 

Except  as  herein  in  this  paragraph  of  this  An- 
swer otherwise  admitted,  these  Respondents  deny 
each  and  every,  all  and  singular,  the  allegations  con- 
tained in  said  paragraph  XIV  of  said  Petition. 

XIII. 

That  there  was  due  and  owing  to  Respondent 
Western-Knapp  Engineering  Co.  as  of  the  7th  day 
of  October,  1940,  a  balance  of  $38,910.02,  inclusive 
of  principal  and  accrued  interest,  upon  said  Con- 
tracts of  Conditional  Sale  between  said  Bankrupt 
and  said  Respondent,  and  Respondent  Western  Ma- 
chinery Company,  no  part  of  which  has  been  paid, 
and  the  whole  of  which,  plus  interest  accruing,  pur- 
suant to  the  terms  of  said  Contracts,  subsequent  to 
the  said  7th  day  of  October,  1940,  is  now  wholly 
past  due  and  payable  to  said  Respondent  Western- 
Knapp  Engineering  Co. 

XIV. 

That  by  reason  of  the  premises  and  of  the  allega- 
tions hereinabove  and  in  the  two  previous  Answers 
(respectively  verified  by  these  Respondents  on  the 
5th  day  of  October,  1939,  and  heretofore  filed  here- 
in) set  forth,  Respondents  are,  and  at  all  of  the 
times  hereinabove  and  in  said  Trustee's  Petition 
set  forth  were,  the  owners  of  each  and  all  of  the 
personal  property  more  particularly  in  said  two 
Contracts  of  Conditional  Sale  and  in  said  Exhibits 
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Nos.  1,  2  and  3  of  said  Trustee's  Petition  described; 
and  are  entitled  to  possession  of  each  and  all  of 
said  personal  property,  as  against  the  estate  of  said 
Bankni])t  and/or  Hubert  F.  Laugharn,  as  such 
Trustee  of  said  estate. 

Wherefore,  Respondents,  and  each  of  them,  pray 
that  said  Trustee  take  nothing  by  reason  of  his  said 
'' Petition  to  Recover  Assets  Fraudulently  or  Pref- 
erentially Transferred  by  Bankrupt  and  to  Avoid 
Lien";  that  Orders  be  herein  made  denying  said 
Trustee's  Petition,  with  prejudice  to  the  renewal 
thereof,  discharging  the  [36]  Order  to  Show  Cause 
heretofore  issued  herein  by  Hon.  Hugh  L.  Dickson, 
Referee  in  Bankruptcy,  on  the  28th  day  of  Novem- 
ber, 1940,  and  dissolving  the  Temporary  Restrain- 
ing Order  in  said  Order  to  Show^  Cause  contained; 
and  for  such  other,  further  and  different  order, 
judgment,  decree  or  relief  as  to  this  Honorable  Court 
may  seem  just  in  the  premises. 

WESTERN-KNAPP  ENGI- 
NEERING CO., 
By  H.  N.  HOW  [Seal] 

Its  President 
WESTERN  MACHINERY 
COMPANY, 
By   H.  N.  HOW  [Seal] 

Its  President 
Respondents. 
ARTHUR  P.  SHAPRO 

Attorney  for  Respondents 
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United  States  of  America 

Northern  District  of  California 

City  and  County  of  San  Francisco — ss. 

H.  N.  How,  being  first  duly  sworn,  deposes  and 
says: 

That  he  is  an  officer,  to  wit,  President,  of  West- 
em-Knapp Engineering  Co.,  a  corporation,  and 
Western  Machinery  Company,  a  corporation,  re- 
spectively, the  Respondents  named  in  the  foregoing 
Answer,  and  as  such  is  duly  authorized  to  and  does 
make  this  verification  on  behalf  of  said  corporations. 
That  he  has  read  said  Answer  and  knows  the  con- 
tents thereof,  and  that  the  same  is  true  of  his  knowl- 
edge, except  as  to  those  matters  therein  alleged  on 
information  or  belief,  and  as  to  such  matters  he 
believes  it  to  be  true. 

H.  N.  HOW 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  December,  1940. 

[Seal]  LOUIS  WIENER 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

[Endorsed] :  Filed  Dec.  13,  1940.  Hugh  L.  Dick- 
son, Referee.  Filed  Aug.  22, 1941.  R.  S.  Zimmerman. 
Clerk.  [37] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  by  and  between  O.  T.  Gil- 
bank,  as  Trustee  for  the  said  Jumbo  Consolidated 
Mining  Company,  a  corporation,  Bankrupt,  and 
Western-Knapp  Engineering  Company,  a  corpora- 
tion, and  Western  Machinery  Company,  a  corpora- 
tion, that  said  0.  T.  Gilbank,  as  trustee  for  the  said 
Jumbo  Consolidated  Mining  Company,  a  corpora- 
tion. Bankrupt,  may  be  substituted  as  the  petitioner 
in  the  place  and  stead  of  Hubert  F.  Laugharn  in 
the  petition  to  recover  assets  fraudulently  or  prefer- 
entially transferred  by  bankrupt  and  to  avoid  lien 
now  on  file  herein,  and  that  paragraph  I  of  said 
petition  may  be  amended  to  read  as  follows : 

''That  on  March  15th,  1939,  Jumbo  Consoli- 
dated Mining  Company,  a  corporation,  as  Debt- 
or, filed  its  petition  under  Section  322,  Chapter 
XI  of  the  Bankruptcy  Act ;  and  that  said  Jum- 
bo Consolidated  Mining  Company,  a  corpora- 
tion, was  duly  and  regularly  adjudicated  a  bank- 
rupt on  the  11th  day  of  September,  1940.  That 
on  the  16th  day  of  September,  1940,  Hubert  F. 
Laugharn  was  duly  and  regularly  appointed, 
qualified  and  acted  as  trustee  of  said  estate.  That 
thereafter  said  Hubert  F.  Laugharn  duly  and 
regularly  resigned  as  trustee  of  said  estate 
whereupon  your  petitioner,  O.  T.  Gilbank,  was 
duly  and  regularly  appointed  and  qualified  as 
trustee  of  said  estate  and  is  now  acting  as  such 
trustee." 
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It  is  further  stipulated  that  all  stipulations  and 
pleadings  heretofore  filed  by  said  Hubert  F.  Laugh- 
arn  shall  have  the  same  force  and  effect  as  though 
originally  entered  into  or  filed  by  said  O.  T.  Gil- 
bank  as  trustee  of  the  estate  of  the  above  [38]  named 
bankrupt. 

Dated:  February  19th,  194^. 

O.  T.  GILBANK 

Trustee  for  Jumbo  Consolidated 
Mining  Company,  a  corporation, 
a  Bankrupt 
JAMES  H.  MITCHELL,  CLIVE 
W.  JOHNSON  and  FRANK  M. 
LUDWICK 

By  JAMES  H.  MITCHELL 

Attorneys  for  said  Trustee  in 
Bankruptcy. 
WESTERN-KNAPP  ENGI- 
NEERING COMPANY, 
a  corporation, 

By  H.  N.  HOW 
President 

WESTERN  MACHINERY 

COMPANY,  a  corporation 

By  H.  N.  HOW 

President 

ARTHUR  P.  SHAPRO 

Attorney  for  Western-Knapp 
Engineering  Company  and 
Western  Machinery  Company 

[Endorsed] :  Filed  Feb.  19,  1941.  Hugh  L.  Dick- 
son, Referee.  Filed  Aug.  22,  1941.  R.  S.  Zimmer- 
man, Clerk.  [39] 
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[Title  of  District  Court  and  Cause.] 

ORDER 

At  Los  Angeles  in  Said  District  on  the  6th  Day  of 
June,  1941 : 

Hubert  F.  Laugharn,  as  trustee  of  the  estate  of 
Jumbo  Consolidated  Mining  Co.,  a  corporation, 
Bankrupt,  having  duly  and  regularly  filed  his  pe- 
tition to  recover  assets  fraudulently  or  preferen- 
tially transferred  by  the  bankrupt  and  to  avoid 
liens  claimed  by  Western-Knapp  Engineering  Co.. 
a  corporation,  and  Western  Machinery  Company,  a 
corporation,  and  an  Order  to  Show  Cause  having 
been  issued  upon  said  Trustee 's  petition  wherein  said 
Western-Knapp  Engineering  Co.,  a  corporation,  and 
Western  Machinery  Company,  a  corporation,  were 
required  to  show  cause  why 

1 :  an  order  should  not  be  made  and  entered  here- 
in restraining  the  said  respondents  and  each  of 
them  from  proceeding  with  the  foreclosure  of  the 
purported  contracts  of  conditional  sale  referred 
to  in  said  petition  with  respect  to  the  mining  ma- 
chinery and  equipment  desci'ibed  in  said  petition, 
and  from  doing  anything  or  taking  any  action,  legal 
or  otherwise,  in  connection  with  the  removal  of  the 
said  mining  machinery  and  equipment  or  any  part 
thereof  from  the  possession  of  the  bankrupt  or  the 
trustee,  or  from  in  any  way  interferring  with  the 
use,  operation  and  sale  of  said  mining  machinery 
and  equipment  by  the  trustee  herein ;  and 
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2:  an  order  should  not  be  made  ordering,  de- 
claring and  finding  that  the  said  conditional  sales 
contract  of  the  said  respondents,  Western-Knapp 
Engineering  Co.,  a  corporation,  and  Western  Ma- 
chinery Company,  a  corporation,  respectively,  are 
and  each  of  them  is  fraudulent  and  void  as  to  the 
lien  or  interest  claimed  by  said  respondents  in  the 
said  mining  machinery  and  equipment;  and,  [40] 

3:  an  order  should  not  be  made  ordering  and 
finding  that  all  payments  of  money  made  by  the 
bankrupt  to  said  respondents,  Western-Knapp  En- 
gineering Co.,  a  corporation,  and  Western  Machin- 
ery Company,  a  corporation,  within  four  months 
pi'ior  to  March  15,  1939,  constitute  a  preference  as 
against  the  other  creditors  of  the  bankrupt  and 
determining  the  amount  thereof ;  and, 

4:  an  order  should  not  be  made  granting  such 
other  and  further  relief  as  to  the  said  court  may 
seem  proper. 

And  said  respondents,  Western-Knapp  Engineer- 
ing Co.,  a  corporation,  and  Western  Machinery  Com- 
pany, a  corx3oration,  having  duly  and  regularly 
filed  their  answer  herein  to  said  trustee's  petition 
and  it  being  duly  and  regularly  stipulated  by  and 
between  said  petitioner  and  said  respondents  that 
all  the  testimony  introduced  at  the  hearing  of  Jan- 
uary 30,  1940,  upon  the  petition  of  the  Committee 
of  Creditors  filed  herein  on  September  29,  1939, 
may  be  considered  as  evidence  introduced  ujion  the 


vs.  0.  T.  Gilhank  49 

hearing  of  the  said  trustee's  petition  to  the  same 
extent  and  in  tlie  same  manner  as  thougli  originally 
introduced  upon  the  hearing  of  the  said  trustee's 
petition,  (said  petition  of  the  Committee  of  Cred- 
itors being  a  petition  filed  by  the  Committee  of 
Creditors  of  Jumbo  Consolidated  Mining  Co.,  a 
corporation,  as  a  Debtor  under  Chapter  XI  pro- 
ceedings herein  alleging,  among  other  things,  that 
the  liens  and  interest  claimed  by  said  respondents 
and  each  of  them  in  and  to  the  mining  machinery 
and  equii)ment  and  under  the  conditional  sales  con- 
tracts alleged  in  the  trustee's  petition  herein  are 
void  for  various  reasons  therein  stated,  to  which 
petition  reference  is  hereby  made  for  further  j^ar- 
ticulars) ;  and  it  further  appearing  that  the  said 
trustee's  petition  was  duly  and  regularly  set  down 
for  hearing  and  heard  on  February  19,  1941 ;  and 
upon  the  stipulation  of  the  said  trustee  and  said 
respondents,  the  parties  hereto,  duly  and  regularly 
filed,  0.  T.  Gilbank,  as  Trustee  of  the  Estate  of 
said  bankrupt,  was  duly  and  regularly  substituted 
in  the  place  and  stead  of  said  Hubert  F.  Laugharn 
as  the  jDetitioner  in  said  [41]  trustee's  petition, 
said  Hubert  F.  Laugharn  having  duly  and  regu- 
larly resigned  as  Trustee  of  said  estate;  and  said 
O.  T.  Gilbank  having  been,  on  January  7,  1941, 
duly  and  regularly  appointed  and  qualified  and  is 
now  acting  as  Trustee  of  the  estate  of  said  bank- 
rupt; and  paragraph  I  of  said  Trustee's  petition 
having  been  duly  and  regularly  amended  accord- 
ingly; and  said  petitioner,  O.  T.  Gilbank,  as  Trus- 
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tee  of  the  estate  of  said  bankrupt,  and  said  re- 
spondents each  appearing  personally  and  by  his 
respective  counsel  at  the  hearing,  said  O.  T.  Gil- 
bank,  as  Trustee  of  the  estate  of  said  bankrupt  and 
his  attorney,  James  H.  Mitchell,  appearing  in  sup- 
port of  said  petition,  and  said  respondents  and  each 
of  them  and  their  attorney,  Arthur  P.  Shapro,  ap- 
pearing in  opposition  thereto,  and  oral  and  docu- 
mentary evidence  having  been  introduced,  and  the 
court  having  been  fully  advised,  and  it  appearing: 

1:  That  on  March  15,  1939,  Jumbo  Consoli- 
dated Mining  Co.,  a  corporation,  as  Debtor,  filed  its 
petition  under  Section  322,  Chapter  XI  of  the 
Bankruptcy  Act ;  and  that  said  Jumbo  Consolidated 
Mining  Co.,  a  corporation,  was  duly  and  regularly 
adjudicated  a  bankrupt  on  the  11th  day  of  Septem- 
ber, 1940.  That  on  the  16th  day  of  September,  1940, 
Hubert  F.  Laugham  was  duly  and  regularly  ap- 
pointed, qualified  and  acted  as  trustee  of  said 
estate.  That  thereafter  said  Hubert  F.  Laugharn 
duly  and  regularly  resigned  as  trustee  of  said 
estate  whereupon  said  petitioner,  O.  T.  Gilbank, 
was  duly  and  regularly  appointed  and  qualified  as 
trustee  of  said  estate  and  is  now  acting  as  such 
trustee. 

2:  That  the  bankrupt  is  a  corporation  duly  ar- 
ganized  and  existing  mider  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  and,  at  all  time  since 
on  or  about  September  1,  1937,  said  bankrupt  has 
been  qualified  to  do  business,  and  has  done  and 
carried  on  business,  in  the  State  of  California.  That 
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the  Articles  of  Incorporation  of  said  bankrupt  pro- 
vide, among-  other  things  that  it  may  conduct  al! 
corporate  business  of  every  kind  and  nature  out- 
side the  State  of  Nevada.  That,  except  for  the 
organization  [42]  meeting  held  at  Reno,  Nevada, 
April  13,  1936,  the  first  meeting  of  the  bankrui)t 
was  held  April  25,  1936,  at  1119  Banks-Huntley 
Building,  Los  Angeles,  California,  at  which  time 
the  Board  designated  the  Bank  of  America,  with 
offices  at  660  South  Spring  Street,  Los  Angeles,  as 
the  depositary  for  the  company. 

The  next  meeting  was  on  October  21,  1936,  at 
1119  Banks-Huntley  Building,  pursuant  to  a  waiver 
of  notice  stating  that  the  meeting  shall  be  held  ''at 
the  office  of  said  corporation  in  Room  1119  Banks- 
Huntley  Building,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California  *  *  *". 

That  the  minutes  show  that  on  October  22,  1936, 
another  directors'  meeting  was  held  "in  the  office 
of  the  company,  Room  1119  Banks-Hmitley  Build- 
ing, ill  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  *  *  *". 

That  on  November  5,  1936,  a  directors'  meeting 
was  held  pursuant  to  a  waiver  of  notice  stating  in 
part  that  the  meeting  was  to  be  held  "at  the  office 
of  said  corporation  in  Room  1119  Banks-Hmitley 
Building,  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  State  of  California". 
■  That  on  June  4,  1937,  a  special  meeting  of  the 
directors   was  held   pursuant   to   waiver  of   notice 


52  Western-Knapp  Eng.  Co. 

stating  in  part  that  the  meeting  was  to  be  held  ''at 
the  oilfice  of  said  corporation,  room  1119  Banks- 
Huntley  Building,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California". 

Thereafter  the  bankrupt  moved  its  office  to  the 
Bay  Cities  Building  at  Santa  Monica,  in  the  said 
Coimty  of  Los  Angeles. 

On  September  1,  1937,  the  bankrupt  duly  quali- 
fied to  do  business  in  this  state;  that  the  statement 
of  the  bankrupt  as  a  foreign  corporation,  required 
by  the  laws  of  this  State,  was  duly  filed  in  the  office 
of  the  Secretary  of  State  of  the  State  of  California, 
on  that  date  and  states  that  "the  location  and  ad- 
dress of  the  principal  office  of  said  corporation 
within  the  State  of  California  is  Bay  Cities  Build- 
ing, 225  Santa  Monica  Boulevard,  in  [43]  the  City 
of  Santa  Monica,  County  of  Los  Angeles,  State  of 
California,"  and  that  the  name  of  the  person  resid- 
ing in  the  State  upon  whom  process  directed  to  said 
corporation  may  be  served  is  W.  J.  Shaw,  giving 
his  address,  as  provided  by  Civil  Code  Section  405, 
to  be  in  Los  Angeles  County. 

That  the  said  respondents,  Western-Knapp  En- 
gineering Co.,  a  corporation,  and  Western  Ma- 
chinery Company,  a  corporation,  knew  that  the 
office  of  the  bankrupt  in  this  State  was  in  the 
Coimty  of  Los  Angeles,  as  indicated  by  the  cor- 
respondence back  and  forth.  The  two  purchase 
orders  of  Western  Machinery  Company  (Pet.  Ex. 
2)   dated  July  14,  1938,  specified  506  Bay  Cities 
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Building,  Santa  Monica,  California,  as  the  main 
ofifice  of  the  bankrujit. 

That  the  various  documents,  such  as  invoices  and 
letters  to  W,  J.  Shaw,  as  president,  in  Exhibit  11 
state  the  address  of  the  bankrupt  to  be  Bay  Cities 
Bldg.,  Santa  Monica,  Calif. 

That,  the  conditional  sales  contract  of  August  16, 
1938,  with  Western  Machinery  Company  (Pet.  Ex. 
1)  shows  the  address  of  the  bankrupt  to  be  Santa 
Monica,  California. 

That  all  of  the  books  and  records  of  the  corpora- 
tion have  always  been  kept  in  Los  Angeles  County, 
except  those  required  by  the  laws  of  Nevada  to  be 
kept  in  Reno. 

That  at.  all  times  since  September  1,  1937,  the 
said  bankrujDt  has  been  and  is  now  a  resident  of 
the  State  of  California  residing,  and  having  its 
place  of  business  within  the  State  of  California,  in 
the  Coimty  of  Los  Angeles. 

3 :  That  Western-Knapp  Engineering  Co.,  a  cor- 
poration is  a  corporation  duly  organized  and  exist- 
ing mider  and  by  virtue  of  the  laws  of  the  State 
of  California. 

4:  That  the  Western  Machinery  Company  is  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Utah. 

5:  That  sometime  prior  to  May  23,  1938,  Mr. 
Thyle,  as  the  representative  of  Western-Knapp 
Engineering  Co.,  visited  the  mine  [44]  and  made  a 
list  of  all  the  personal  property  owned  by  the  bank- 
rupt which  he  could  find  at  the  mining  properties 
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in; 

1  "' 


of  the  bankrupt,  which  mining  properties  are  here- 
inafter referred  to  as  the  Mt.  King  Mine.  That  on 
May  23,  1938,  an  instrument  in  writing  (Res.  Ex. 
*'C")  was  delivered  to  said  Westem-KJnapp  En- 
gineering Co.,  purporting  to  be  a  bill  of  sale  con- 
veying to  said  Western-Knapp  Engineering  Co., 
all  of  the  bankrupt's  right,  title  and  interest  in  and 
to  the  said  mining  machinery  and  equipment  then 
located  at  the  Mt.  King  Mine  and  which  was  o\Mied 
and  in  the  possession  of  the  bankrupt.  That  said 
property  is  also  set  forth  and  described  in  Exhibit 
"B"  attached  to  and  made  a  paii:  of  the  purported 
contract  of  conditional  sale  dated  May  23,  1938, 
(Pet.  Ex.  6)  wherein  said  Westem-Knapp  Engi- 
neering Co.,  a  corjioration,  is  designated  as  the 
seller  and  the  bankrupt  is  designated  as  the  buyer, 
and  is  also  set  forth  and  described  m  Exhibit  1 
attached  to  and  made  a  part  of  said  trustee's  peti- 
tion to  which  reference  is  hereby  made  for  further 
particulars,  and  is  also  set  forth  herein  as  Parcel 
One.  That  the  only  purpose  of  the  said  purported 
bill  of  sale  was  an  attempt  on  the  part  of  Westeiii- 
Knapp  Engineering  Co.,  to  obtain  title  to  all  the 
personal  property  owned  by  the  bankrupt  on  May 
23,  1938,  as  additional  security  for  the  jDayment 
of  the  property  described  in  Exhibit  **A"  of  said 
contract  of  conditional  sale.  That  all  of  said  per- 
sonal property  (described  herein  as  Parcel  One) 
has  been  in  the  possession  and  mider  the  control  of 
the  bankrupt  at  all  times  since  September  1,  1937. 
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6:  That  the  said  Mt.  King  Mine  is  located  in 
the  Coimty  of  Calaveras,  State  of  California,  and 
is  now  and  has  been  at  all  times  since  on  and  prior 
to  September  1st,  1937,  a  mining  property,  oper- 
ated, developed  and  in  the  possession  of  the  bank- 
rupt. 

7 :  That,  at  the  time  of  the  said  delivery  of  said 
purported  bill  of  sale,  the  bankrupt  had  the  pos- 
session and  control  of  all  said  mining  machinery 
and  equipment  and  that  said  mining  machinery 
and  equipment  (described  herein  as  Parcel  One) 
was  not,  on  the  said  [45]  23rd  day  of  May,  1938, 
nor  at  any  other  time  or  at  all,  delivered  to  said 
Western-Knapp  Engineering  Co.,  nor  has  said 
Western  Knapp  Engineering  Co.,  ever  had  posses- 
sion thereof,  and  that  at  all  times  since  on  and 
prior  to  May  23,  1938,  the  said  mining  machinery 
and  equipment  has  remained  in  the  possession  of 
the  bankrupt,  durmg  which  time  numerous  persons 
have  become  and  now  are  creditors  of  the  bankrupt. 

8 :  That  on  the  said  23rd  day  of  May,  1938,  the 
said  instrument  purporting  to  be  a  contract  of  con- 
ditional sale  (Pet.  Ex.  6)  was  executed  by  said 
Western-Knapp  Engineering  Co.,  as  seller,  and 
the  bankrupt,  as  buyer,  wherein  Western-Knapp 
Engineering  Co.,  puri)orted  to  sell,  and  the  bank- 
rupt purported  to  buy,  under  the  terms  and  condi- 
tions thereof  the  mining  properties  and  equipment 
described  as  Parcel  One  herein  and  also  the  said 
mining  machinery  and  equipment  set  forth  and 
described   in   Exhibit   "A"    attached   thereto    and 
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made  a  part  thereof,  and  which  is  described  herein 
as  Parcel  Two.  That  said  mining  machinery  and 
equipment  is  also  set  forth  and  described  in  Ex- 
hibit 2  attached  to  and  made  a  part  of  trustee's 
petition,  to  which  reference  is  hereby  made  for 
further  particulars. 

9:  That  on  the  said  23rd  day  of  May,  1938,  a 
portion  of  said  mining  machmery  and  equipment 
described  herein  as  Parcel  Two  was  located  in 
various  counties  of  the  State  of  California  and  cer- 
tain other  portions  of  said  mining  machinery  and 
equipment  were  not  in  existence.  That  the  descrip- 
tion of  said  mining  macliinery  and  equipment  de- 
scribed as  Parcel  Two  herein,  and  the  comities  in 
which  certain  of  said  mining  machinery  and  equip- 
ment was  located,  and  the  fact  that  other  portions 
of  said  mining  machinery  and  equipment  were  not 
in  existence,  on  the  said  23rd  day  of  May,  1938,  is 
indicated  opposite  the  respective  items  of  mining 
machinery  and  equipment  described  in  Parcel  Two 
hereof.  That  said  contract  of  conditional  sale  was 
recorded  May  28,  1938,  in  Book  "U"  of  Agree- 
ments, at  page  462,  et  seq.,  in  the  office  of  [46] 
the  County  Recorder  of  Calaveras  County,  Cali- 
fornia, but  has  never  been  recorded  in  the  office  of 
the  Comity  Recorder  of  any  other  coimty. 

10 :  That  at  all  times  since  on  and  after  the  12th 
day  of  August,  1938,  the  bankrupt  has  had  the 
possession  and  control  of  all  that  certain  mining 
machinery  and  equipment  more  particularly  set 
forth  and  described  in  Exhibit  3  annexed  to  and 
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made  a  part  of  said  trustee's  petition,  to  which 
reference  is  hereby  made  for  further  particulars, 
which  minmg  machinery  and  equipment  is  also 
described  herein  as  Parcel  Three.  That  at  no  time 
during  said  period  has  said  mining  machinery  and 
equii:)ment,  or  any  part  thereof,  been  delivered  to 
said  Western  Machinery  Company,  nor  has  said 
Western  Machinery  Company  during  any  of  said 
time  had  possession  of  said  mining  machinery  and 
equipment,  or  any  part  thereof.  That  at  all  times 
^since  August  12,  1938,  the  said  mining  machinery 
and  equipment  has  remained  in  the  possession  of 
the  bankrupt,  during  which  times  numerous  per- 
sons have  become  and  now  are  creditors  of  tlie 
bankrupt.  That  all  of  the  said  mining  machinery 
and  equipment  was  ordered  from  the  respondent 
Western  Machinery  Company,  on  open  account  and 
delivered  to  the  bankrupt  during  the  period  com- 
mencing May  19,  1938,  to  and  including  August  12, 
1938,  and  that  title  thereto  passed  to  the  bankrupt 
at  tlie  time  of  such  delivery. 

■11:  That  on  the  16th  day  of  August,  1938,  a 
purported  contract  of  conditional  sale  was  executed 
by  said  Western  Machinery  Company,  as  seller,  and 
the  bankrupt,  as  buyer,  wherein  and  whereb}^  the 
said  Western  Machinery  Company  purported  to 
sell,  and  the  bankrupt  purported  to  buy,  said  min- 
ing machinery  and  equipment  described  herein  as 
Parcel  Three.  That  said  conditional  sales  contract 
was  introduced  in  evidence  herein  and  marked  Peti- 
tioner's Exhibit  1.  That  said  conditional  sales  con- 
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tract  was  recorded  August  20,  1938,  in  Book  4  of 
Official  Records,  at  page  293,  et  seq.,  in  the  office 
of  tjie  Comity  Recorder  of  Calaveras  Comity,  Cali- 
fornia, but  has  never  been  recorded  in  the  office  of 
the  [47]  the  Comity  Recorder  of  any  other  county. 

12:  That  various  perons,  having  no  actual 
knowledge  of  either  of  said  conditional  sales  con- 
tracts, became  creditors  of  the  said  bankrupt  while 
the  said  bankrupt  was  in  possession  of  said  ma- 
chinery and  equipment. 

That  on  April  30,  1938,  the  bankrupt  was  in- 
debted to  August  P.  Nelson  in  the  amount  of 
$3234.50.  That  on  May  25,  1938,  $2,000.00  was  paid, 
leaving  unpaid  $1234.52  as  of  May  25,  1938;  that 
the  balance  due  August  P.  Nelson  May  31,  1939, 
was  $1932.69;  that  the  balance  on  June  30,  1939, 
was  $2900.35;  that  on  July  31,  1939,  the  balance 
due  was  $3753.40;  that  on  August  31,  1939,  the 
balance  due  was  $4114.09,  and  that  no  payments 
were  made  by  the  bankrupt  to  August  P.  Nelson 
after  May  25,  1939. 

On  May  23,  1938,  the  bankrupt  owed  the  Liinite<! 
Mutual  Compensation  Insurance  Company  $410.56. 
That  bankrupt  is  now  indebted  to  said  insurance 
company  in  excess  of  $2,000.00. 

That  on  April  30,  1938,  there  was  omng  to  J.  D. 
McCarty  Estate  on  account  of  hauling  $5.48;  oh 
May  31,  1938,  the  balance  was  $269.48 ;  on  June  30, 
1938,  the  balance  was  $549.48 ;  on  July  31,  1938,  the 
balance  was  $734.08 ;  and  in  August  1938  the  balance 
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was  $782.08.  Tlie  bankrupt  is  still  indebted  to  J.  D. 
McCarty  Estate. 

March  5,  1937,  the  bankrupt  became  obligated  to 
Dr.  Homer  J.  Arnold,  upon  a  written  agreement 
of  guarantee,  in  the  sum  of  $2700.00,  no  part  of 
which  has  ever  been  paid. 

On  June  21,  1937,  the  bankrupt  became  obligated 
to  Louise  M.  Beckmeyer  ui)on  a  written  obligation 
of  guarantee  in  the  sum  of  $8,000.00,  no  part  or 
portion  of  which  has  ever  been  paid. 

That  Dr.  Arnold  has  never  at  any  time  known  of 
the  said  conditional  sales  contracts  of  the  respon- 
dents. 

On  or  about  June  24,  1937,  the  bankrupt  became 
obligated  to  D.  B.  Robnett  for  professional  services 
rendered  in  the  sum  of  $200.00;  that  D.  B.  Robnett 
never  had  any  knowledge  of  the  said  conditional 
sales  contracts  of  the  respondents;  that  no  part  of 
[48]  said  obligation  has  been  paid. 

That  on  May  23,  1938,  the  bankrupt  was  indebted 
to  the  Calkins  Company,  and  that  on  March  6,  1939, 
the  bankrupt  was  indebted  to  said  company  in  the 
amomit  of  $148.27.  That  no  part  of  said  $148.27 
has  ever  been  paid;  and,  that  said  company  has 
never  had  any  knowledge  of  the  said  conditional 
sales  contracts  of  respondents. 

13:  That  said  purported  contracts  of  condi- 
tional sale  and  said  purported  conveyances  are 
fraudulent  and  therefore  void  as  against,  the  trustee 
in  bankruptcy  herein. 
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14:  That  said  Western-Knapp  Engineering  Co., 
a  corporation,  and  Western  Machinery  Company,  a 
corporation,  have  threatened  to  proceed  with  the 
foreclosure  of  said  purported  contracts  of  condi- 
tional sale  and  remove  the  said  mining  machinery 
and  equipment  from  the  place  of  its  present  loca- 
tion at  the  Mt.  King  Mine  in  Calaveras  County. 
That  the  removal  of  said  mining  machinery  and 
equipment  would  prevent  the  said  trustee  from 
making  a  satisfactory  sale  of  the  property  and 
assets  of  the  bankrupt.  That  the  said  mining  ma- 
chinery and  equipment  constitutes  the  main  assets 
of  the  bankrupt  and  is  a  very  valuable  asset  of  the 
bankrupt.  That  great  and  irreparable  injury  and 
damage  would  be  done  to  this  estate  if  said  West- 
ern-Knapp Engineering  Co.,  and  Western  Machin- 
ery Company  were  permitted  to  remove  the  same 
from  its  present  location  or  in  any  way  interfere 
therewith. 

15:  That  the  allegations  of  paragraph  XIV  of 
said  Trustee's  petition  are  unproven  except  that  it 
appears  that  within  four  months  prior  to  March 
15,  1939,  the  bankrupt  paid  to  said  Western-Knapp 
Engineering  Co.,  and  said  Western  Machinery  Com- 
pany $10,000.00  for  or  on  account  of  the  purchase 
price  of  the  mining  machinery  and  equipment  de- 
scribed as  Parcels  Two  and  Three  herein. 

16:  That  each  of  the  allegations  set  forth  and 
alleged  in  the  said  Answer  of  the  respondents  is 
either  untrue  or  unproven  except  as  herein  found 
to  be  true.  [49] 
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Now,  upon  application  of  James  H.  Mitchell,  of 
the  firm  of  Mitchell,  Johnson  &  Ludwick,  attorneys 
for  said  O.  T.  Gilbank,  as  trustee  of  the  estate  of 
Jumbo  Consolidated  Mining  Co.,  a  corporation, 
Bankrupt,  it  is 

Ordered  that  the  said  Bill  of  Sale  and  the  said 
Contract  of  Conditional  Sale  dated  May  23,  1938, 
and  recorded  May  28,  1938,  in  Book  "U"  of  Agree- 
ments, page  462,  et  seq.,  in  the  office  of  the  County 
Recorder  of  Calaveras  County,  and  the  said  Con- 
tract of  Conditional  Sale  dated  August  16th,  1938, 
and  recorded  August  20th,  1938,  in  Book  4  of 
Official  Records  at  page  293,  et  seq.,  in  the  office 
of  the  Comity  Recorder  of  Calaveras  County,  and 
the  Contract  of  Conditional  Sale  dated  July  26, 
1938,  and  recorded  August  2,  1938,  in  Book  ''U" 
of  Agreements  at  page  485,  et  seq.,  in  the  office  of 
the  County  Recorder  of  Calaveras  County,  are,  and 
each  of  them  is,  fraudulent  and  void  as  to  the  lien 
or  interest  claimed  by  said  respondents  and  each 
of  them  in  and  to  the  said  mining  machinery  and 
equipment  of  the  bankrupt,  and  that  neither  of  the 
said  respondents  has  any  right,  title  or  interest 
therein,  nor  to  any  part  thereof,  except  as  a  general 
unsecured  creditor  herein.  That  said  mining  ma- 
chinery and  equipment  is  more  particularly  de- 
scribed as  follows: 
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Parcel  One: 

1—5x5  Marcy  Ball  Mill,  #397,  with  V-belt  drive  and  60  HP 
motor,  complete  with  sheave,  slide  rails  and  compensator. 

3 — Fagergren  Flotation  Machines,  size  11-s,  Type  Std.  Square, 
720  RPM,  Serial  Nos.  21,  22  &  23. 

2 — Fagergren  Flotation  Machines,  size  36x9,  Type  Std.  Square, 
600  RPM,  one  Serial  No.  322,  no  number  other  machine. 

1 — Fagergren  Flotation  Machine,  size  9-S  Type  Std.  Square, 
900  RPM,  Serial  No.  S-51. 

1 — 54"  Duplex  Dorr  Classifier,  with  motor  and  V-belt  drive, 
classifier  Serial  No.  1275D. 

1—18x18  Pan  American  Jig,  Type  AC,  No.  271. 

[50] 

1 — Hoist  Motor,  Westinghouse  Oil  Well  Motor,  varying  speed, 
75  HP,  440  volts,  50/60  cycle,  3  phase,  style  21C482,  Frame 
752.  90  Amps,  970-1160  RPM,  full  load,  Serial  #4501040. 

1— Westinghouse  Controller,  Frame  50,  Style  S020  E171. 
Parcel  Two: 

Counties  in 

which  located 

5-23-38 

1—22x13x16  Tngersoll-Rand.  Imperial  Type,  2 
stage,  Air  Compressor,  complete  with  200  HP, 
General  Electric,  440  volt,  3  phase,  60  cycle  mo- 
tor, furnished  with  sheave  and  13  V-belts,  com- 
plete with  sliding  base  and  compensator.  Mariposa 

1 — 100  H.P.  Double  Drum  Ottumwa  Iron  Works 
Mine  Hoist,  complete  with  100  H.P.,  440  volt, 
3  phase,   60  cycle,  variable  speed  motor  com-    State  of 
plete  with  resistance  grids  and  drum  controller.       Utah 

1 — Taper  Bar  Grizzly.  Non-ex- 

istent 

1 — 15x38  Wheeling  Jaw  Crusher  with  V-belt  drive 
and  75  HP,  440  volt,  3  phase,  60  cycle  motor, 
with  sliding  base  and  compensator.  Sacramento 
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CountieH  In 

which  located 

5-23.38 

1 — 16"  Belt  Conveyor  with  magnetic  pulley  and 

motor  generator  set.  Calaveras 

1 — 4x5  Leahy  Vibrating  Screen.  Calaveras 

1 — 2'4"    Type    TY    Traylor    Secondary    Crusher, 
complete  with  75  HP,  440  volt,  3  phase  60  cy- 
cle motor,  with  sliding  base,  V-belt  drive  and    Non-ex- 
eompensator  istent 

1 — 8x5    Bucket    Elevator,    40'   centers,   with    gear 

head,  motor  and  drive  Calaveras 

1—16"   Adjustable   Speed   Belt   Feeder,   with   16" 

conveyor  to  present  ball  mill  with  motor  and    Non-ex- 
drive,  istent 

1 — Adjustable    Speed    Belt    Feeder    for   new    ball    Non-ex- 
mill  with  motor  and  drive.  istent 

1—6x8  Hendy  Overflow  Ball  Mill,  with  motor  and 

V-belt  drive.  Calaveras 

1— 6'x23'4"    Model    BHM    Wemco    Classifier   with 

variable  speed  drive  and  U.  S.  Motor  Tuolumne 

l_26"x26",  2-cell,  Bendelari  Jig.  Calaveras 

1 — 3"  Wilfley  type  pump  with  7I/2  HP  motor  and    Non-ex- 
drive,  istent 

4 — 44"  Fagergren   Flotation   Cells,   motor  driven, 

with  reagent  feeders.  Tuolumne 

1 — 16'x8'  Thickener  Tank,  complete  with  low  head 
superstructure,     motor,     mechanism,     overflow 
launder    and    sills;    2    inch    diaphragm    pump    Non-ex- 
complete  with  motor  and  di'iver.  istent 

[51] 

1 — 4',  3  disc  New  American  Type  Filter.  Arizona 

1 — Deister-Plato  Concentrating  Table,  with  motor    Non-ex- 
find  drive.  istent 
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Parcel  Three: 

1 — Pantograph — Ratio  15^^  to  1 

1508'4"— 1"  Standard  Black  Pipe 

4 — 50'  lengths,  %"  Air  Hose,  complete  with  couplings 

4 — 50'  lengths,  %"  Air  Hose,  complete  with  couplings 

5 — 50'    lengths.  Water  Hose,  complete  with  couplings 

1—400  Amp.  Style  918-153,  Type  ABI,  3  pole,  600  volt,  West- 
inghouse  Circuit  Breaker 

]— 600  Amp.  Style  918-157,  Type  ABI,  3  pole,  600  volt,  West- 
inghouse  Circuit  Breaker 

1 — 2"MRV25,  Ingersoll-Rand  Cameron  Motor  Pump,  with 
cross-the-line  starter,  magnetic  push  button,  over  and  un- 
der voltage  protection,  suction  and  discharge  flanges. 

1 — 50  cu.  ft.  28"  gauge,  Roller  Bearings  Ore  Skip 

1 — type  6  HC,  Ingersoll-Rand,  double  drum,  Air  Hoist 

2 — HNN-l-J,  Ingersoll-Rand,  double  drum,  Air  Hoists,  Se- 
rials Nos.  306  &  379-S  @  820.00 

3— WEMCo  Slip  Scrapers,  with  bridles  @  150.00 
1 — Xo.  5,  Ingersoll-Rand  Drill  Sharpener,  complete  with  ac- 
cessories  for    1"   quarter    octagon   steel,    Serial   No.    1625, 
IRLP  shank  &  bit  punch  and  late  type  hammer  cylinder 

6 — 24  cu.  ft.,  18"  gauge,  roller  bearing,  Greene  Side  Dump 
Ore  Cars  @  145.00 

4— DA30  Ingersoll-Rand  Air  Drifters,  Serial  Nos.  456570, 
457918,  457884,  &  457923  @  390.00 

1 — SAR-120,  Ingersoll-Rand  Stoper  with  1"  quarter  octagon 
chuck,  Serial  No.  442018 

3 — 3i/2"x''^'  Columns  complete  @  60.00 

2 — Column  Clamps  @  3.10 

2— #1167  Chuck  Wrenches  @  3.00 

3_3i/2''  Column  Arms  @  21.00 

2—31/2"  Saddles  @  21.00 


vs.  0.  T.  Gilbank  65 

and  it  is  further 

Ordered  that  said  respondents  are,  and  each  of 
them  is,  hereby  forever  barred  and  resrtained  from 
proceeding  with  the  [52]  foreckisnre  of,  or  assert- 
ing any  right,  title  or  interest  in  or  to  said  mining 
machineiy  and  equipment  under,  the  said  condi- 
tional sales  contracts,  or  either  of  them,  or  from 
doing  anything  or  taking  any  action,  legal  or  other- 
wise, in  connection  with  the  removal  of  said  mining 
machinery  and  equipment  from  the  possession  of 
the  bankrupt,  or  tlie  trustee,  or  from  in  any  way 
interfering  with  the  use,  operation  and  sale  of  the 
said  mining  machinery  and  equipment  by  the  trus- 
tee herein;  and  it  is  further 

Ordered  that  the  title  in  and  to  the  said  mining 
machinery  and  equipment  is  hereby  quieted  in  the 
trustee  in  bankruptcy  herein,  and  that  said  respon- 
dents are,  and  each  of  them  is  hereby  permanently 
enjoined  and  restrained  from  asserting  any  claim 
of  any  kind  or  nature  in  or  to  the  said  mining 
machinery  and  equpiment  or  any  part  thereof;  and 
it  is  further 

Ordered  that  the  said  trustee  is  hereby  author- 
ized to  institute  such  a  proceeding  as  may  be 
proper  in  a  court  of  competent  jurisdiction  with 
respect  to  the  payments  of  money  made  by  tlie 
bankrupt  to  said  respondents  within  four  months 
prior  to  March  15,  1939. 

HUGH  L.  DICKSON 

Referee 
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Approved  as  to  Form 

Attorney  for  the  "Western  Knapp  Engi- 
neering Co.,  a  corporation;  Western 
Machinery    Company,    a    corporation. 

[Endorsed] :  Filed  Jim.  6,  1941.  Hugh  L.  Dick- 
son, Referee.  Filed  Aug.  22,  1941.  R.  S.  Zimmer- 
man, Clerk.  [53] 


[Title  of  District  Court  and  Cause,] 

ORDER  EXTENDING  TIME  OF  RE- 
SPONDENTS TO  FILE  PETITION  FOR 
REVIEW  OF  REFEREE'S  ORDER 
GRANTING  TRUSTEE'S  PETITION  TO 
RECOVER  ASSETS  FRAUDULENTLY  OR 
PREFERENTIALLY  TRANSFERRED  BY 
BANKRUPT  AND  TO  AVOID  LIEN 

Hon.  Hugh  L.  Dickson,  having  heretofore  and 
on  the  9th  day  of  April,  1941,  signed  and  filed 
herein  his  Memorandum  Opinion  upon  the  issues 
raised  by  the  Trustee's  Petition  to  Recover  Assets 
Fraudulently  or  Preferentially  Transferred  by 
Bankrupt  and  to  Avoid  Lien,  and  the  Answer 
thereto  filed  herein  by  Respondents,  Western  Ma- 
chinery Company,  a  corporation,  and  Western- 
Knapp  Engineeiing  Co.,  a  corporation,  in  which 
the  attorneys  for  the  Trustee  are  directed  to  pre- 
pare an  appropriate  formal  order;  and  good  cause 
appearing  therefor.  Now",  upon  motion  of  Arthur 
P.   Shapro,   Esq.,   attorney  for  said  Respondents; 
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It  Is  Hereby  Ordered  that  the  time  within  which 
said  Respondents,  or  either  of  them,  may  file 
herein  their  petition  or  petitions  for  a  review  of  the 
order  granting  said  Trustee's  Petition  to  Recover 
Assets  Fraudulently  or  Preferentially  Ti-ansferred 
by  Bankrupt  and  to  Avoid  Lien,  be  and  the  same  is 
hereby  extended  for  a  period  of  twenty  days  from 
and  after  the  service,  by  mail,  upon  said  attorney 
for  said  Respondents,  at  his  office,  420  Russ  Build- 
ing, San  Francisco,  California,  of  a  duly  certified 
copy  of  the  formal  order  to  be  hereafter  signed 
[54]  and  filed  by  said  Referee  in  Bankruptcy 
thereon. 

Dated  at  Los  Angeles,  in  said  District,  this  11th 
day  of  April,  1941. 

HUGH  L.  DICKSON 
Referee  in  Bankruptcy 

[Endorsed]:     Filed  Apr.  11,  1941. 

[Endorsed] :  Filed  Feb.  13,  1942.  Hugh  L.  Dick- 
son, Referee.  Filed  Feb.  13,  1942.  R.  S.  Zimmerman, 
Clerk.  [55] 


68  W  est  em-Knap  p  Eng.  Co. 

[Title  of  District  Court  and  Cause.] 

PETITION  FOR  REVIEW  OF  REFEREE'S 
ORDER  GRANTING  PETITION  TO  RE- 
COVER ASSETS  FRAUDULENTLY  OR 
PREFERENTIALLY  TRANSFERRED  BY 
BANKRUPT  AND  TO  AVOID  LIEN 

Comes  now  Western-Knapp  Engineering  Co.,  a 
corporation,  and  respectfully  represents: 

That  heretofore,  and  on  the  6th  day  of  Jime, 
1941,  Hon.  Hugh  L.  Dickson,  Referee  in  Bank- 
ruptcy herein,  made,  and  on  said  date  signed  and 
filed  herein,  that  certain  Order  granting  said  Peti- 
tion to  Recover  Assets  Fraudulently  or  Preferen- 
tially [56]  Transferred  by  Bankrupt  and  to  Avoid 
Lien,  a  true  copy  of  which  is  hereto  aimexed, 
marked  Exhibit  ''A",  and  hereby  expressly  re- 
ferred to  and  made  part  hereof,  wherein  and 
whereby  the  claim  of  title  and  interest  of  your 
Petitioner  in  and  to  certain  personal  property  more 
particularly  in  said  Order  described  as  "Parcel 
One"  and  "Parcel  Two",  was  found  and  deter- 
mined by  said  Referee  to  be  fraudulent  and  void 
as  against  O.  T.  Gilbank,  the  duly  appointed,  quali- 
fied and  acting  Trustee  of  the  estate  of  the  Bank- 
rupt above-named. 

That  thereafter,  and  on  the  3rd  day  of  July, 
1941,  your  Petitioner  was  duly  served  with  the 
aforesaid  Referee's  Order,  dated  the  said  6th  day 
of  June,  1941,  in  the  manner  and  in  accordance 
with  that   ceratin   Order   Extending   Time   of  Re- 
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spondents  to  File  Petition  for  Review  of  Referee's 
Order  Granting  Trustee's  Petition  to  Recover  As- 
sets Fraudulently  or  Preferentially  Transferred  by 
Bankru])t  and  to  Avoid  Lien,  theretofore  made  and 
entered  herein  by  said  Referee  on  the  11th  day  of 
April,  1941. 

That  the  aforesaid  Referee's  Order,  so  signed  and 
filed  herein  on  the  said  6th  day  of  June,  1941,  was 
so  made  by  said  Referee  upon  said  Trustee's  Peti- 
tion to  Recover  Assets  Fraudulently  or  Preferen- 
tially Transferred  by  Bankrupt  and  to  Avoid  Lien, 
after  a  hearing  had  upon  said  Petition  by  said 
Referee  on  the  19th  day  of  February,  1941,  and 
after  the  consideration  of  briefs  theretofore  sub- 
mitted to  said  Referee  by  coimsel  for  the  respective 
parties. 

A.  That  the  aforesaid  Referee's  Order,  dated 
the  said  6th  day  of  June,  1941,  in  so  far  as  it  refers 
to,  applies  to,  and  grants  said  Trustee's  Petition 
with  respect  to  each  and  all  of  the  personal  prop- 
erty described  in  and  as  "Parcel  Two"  of  said 
Order,  was  and  is  erroneous  and  contrary  to  law, 
and,  more  [57]  particularly, 

(1)  That  said  Referee's  Order  (to  the  fore- 
going extent)  is  not  supported  by,  and  is  contrary 
to,  the  evidence  adduced  by  said  Trustee  and  by 
your  Petitioner  upon  the  hearing  of  said  Trustee's 
Petition  to  Recover  Assets  Fraudulently  or  Pref- 
erentially Transferred  by  Bankrupt  and  to  Avoid 
Lien. 
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(2)  That  the  evidence  adduced  by  said  Trustee 
in  support  of  his  said  Petition  was  and  is  insuffi- 
cient to  warrant  the  relief  therein  prayed  for  and/or 
thereafter  granted  to  said  Trustee  by  the  aforesaid 
Referee's  Order  (to  the  foregoing  extent),  dated, 
as  aforesaid,  the  6th  day  of  June,  1941. 

(3)  That  the  aforesaid  evidence,  so  adduced  by 
said  Trustee  and  by  your  Petitioner  upon  the  hear- 
ing of  said  Trustee's  Petition,  shows  affirmatively 
and  without  contradiction  that  said  Bankrupt  was, 
at  all  of  the  times  therein  mentioned,  a  corporation 
duly  organized  and  existing  imder  and  by  virtue 
of  the  laws  of  the  State  of  Nevada,  and  at  all  times 
smce  on  or  about  the  1st  day  of  September,  1937, 
was  qualified  to  and  did  carry  on  business  as  such 
foreign  corporation  in  the  State  of  California,  and 
that,  by  reason  of  the  premises  and  of  all  of  the 
evidence  so  adduced  upon  the  issues  so  raised  by 
your  Petitioner's  Answer  to  said  Trustee's  Peti- 
tion to  Recover  Assets  Fraudulently  or  Preferen- 
tially Transferred  by  Bankrupt  and  to  Avoid  Lien, 
said  Bankrupt  was,  at  the  time  of  the  execution 
of  the  Contract  of  Conditional  Sale  between  said 
Bankrupt  and  your  Petitioner,  dated  May  23,  1938, 
and  recorded  May  28,  1938,  in  Book  "U"  of  Agree- 
ments, at  page  462  et  seq.,  in  the  office  of  the 
County  Recorder  of  Calaveras  Coimty,  California, 
and  of  the  Supplemental  Agreement  on  Conditional 
Sale,  likewise  between  said  Bankrupt  and  your 
Petitioner  and  of  even  date  therewith,  a  foreign 
corproation   and   a   non-resident   of   the    State    of 
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California,  within  [58]  the  meaning  of  Section  2980 
of  the  Civil  Code  of  California. 

(4)  That  the  evidence  so  adduced  by  the  re- 
spective parties  uj^on  the  aforesaid  issues,  likewise 
by  reason  of  the  premises,  shows  affirmatively  that 
the  aforesaid  and  above-described  Contract  of  Con- 
ditional Sale  and  Supplemental  Agreement  thereon 
between  said  Bankrupt  and  your  Petitioner,  as 
aforesaid,  were  properly  and  timely  and  duly  re- 
corded in  compliance  with  and  in  accordance  with 
the  terms  and  conditions  of  the  aforesaid  Section 
2980  of  the  said  Civil  Code  of  California;  and  that, 
in  all  respects,  said  Contract  of  Conditional  Sale, 
and  all  of  the  rights  and  privileges  therein  granted 
to  your  Petitioner,  were  and  are  valid,  enforceable, 
and  subsisting,  both  as  against  the  Bankrupt  above- 
named  and  as  against  the  aforesaid  Trustee  of  said 
Banki^ipt's  estate. 

B.  That  the  aforesaid  Referee's  Order,  dated 
the  6th  day  of  June,  1941,  in  so  far  as  it  provides, 
as  follows: 

"That  the  said  Trustee  is  hereby  authorized 
to  institute  such  a  proceeding  as  may  be  proper 
in  a  court  of  competent  jurisdiction  with  re- 
spect to  the  payments  of  money  made  by  the 
Bankrupt  to  said  Respondents  within  four 
months  prior  to  March  15,  1939." 

was  and  is  erroneous  and  contrary  to  law,  in  that 
said  provision  of  said  Order  is  contrary  to  the  evi- 
dence adduced  by  the  respective  parties  upon  the 
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hearing  of  said  Trustee's  Petition  to  Recover  As- 
sets Fraudulently  or  Preferentially  Transferred  by 
Bankrupt  and  to  Avoid  Lien,  and  is  inconsistent 
with  and  contrary  to  Finding  No,  15  set  forth  and 
contained  in  said  Referee's  Order,  commencing  on 
line  27  and  ending  on  line  32  of  page  10  thereof. 

Wherefore,  your  Petitioner  prays  that  the  afore- 
said Referee's  Order  granting  said  Trustee's  Peti- 
tion to  Recover  Assets  Fraudulently  or  Preferen- 
tially Transferred  by  Bankrupt  and  to  [59]  Avoid 
Lien,  dated  and  filed  herein  on  the  said  6th  day  of 
June,  1941,  may  be,  by  the  Judge  of  the  above- 
entitled  Court,  in  so  far  as  it  relates  and  refers 
to  each  and  all  of  the  personal  property  more  par- 
ticularly described  in  and  as  *' Parcel  Two"  of 
said  Order,  reviewed,  pursuant  to  the  provisions  of 
Section  39c  of  the  Acts  of  Congress  Relating  to 
Bankrui:)tcy,  and  that  such  Order,  to  that  extent, 
may  be  tliereafter,  by  the  said  Judge  of  this  Court, 
reversed,  and  that  said  Referee  be,  by  said  Judge 
of  this  Court,  directed  to  enter,  with  respect  to 
said  personal  property  so  described  as  ''Parcel 
Two"  of  said  Referee's  Order,  an  Order  denying 
said  Trustee's  Petition  with  respect  thereto,  and 
establishing  the  validity  of  your  Petitioner's  claims 
thereto,  in  accordance  with  the  prayer  of  your 
Petitioner's  Answer  to  said  Trustee's  Petition  to 
Recover  Assets  Fraudulently  or  Preferentially 
Transferred  by  Bankrupt  and  to  Avoid  Lien,  there- 
tofore filed  heroin;  aivl  for  an  Order  similarly  re- 
viewing   and    reversing    the    aforesaid    Referee's 
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Order,  dated  and  filed  herein  on  the  said  6th  day 
of  June,  1941,  in  so  far  as  said  Order  provides,  as 
follows : 

"That  the  said  Trustee  is  hereby  authorized 
to  institute  such  a  proceeding-  as  may  be  proper 
in  a  court  of  competent  jurisdiction  with  re- 
spect to  the  payments  of  money  made  by  the 
Bankrupt  to  said  Respondents  within  four 
months  prior  to  March  15,  1939." 

Or  for  such  other,  further  and  different  order  or 
relief  as  to  this  Honorable  Court  may  seem  just 
in  the  premises. 

WESTERN-KNAPP  ENGINEER- 
INO  CO. 
By  H.   N.   HOW, 

President. 
ARTHUR  P.  SHAPRO, 

Attorney  for  Petitioner  on  Review.  [60] 

United  States  of  America, 
Northern  District  of  California — ss. 
City  and  County  of  San  Francisco — ss. 

H.  N.  How,  being  duly  sworn,  deposes  and  says: 
That  he  is  an  officer,  to  wit,  President  of  West- 
ern-Knapp  Engineering'  Co.,  a  corporation,  the 
Petitioner  named  in  the  foregoing  Petition,  and 
as  such  is  duly  authorized  to  and  does  make  this 
verification  on  behalf  of  said  corporation. 

That  he  has  read  said  Petition  and  knows  the 
contents  thereof,  and  that  the  same  is  true  of  his 
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own  knowledge,  except  as  to  those  matters  therein 
alleged  on  information  or  belief,  and  as  to  such 
matters  he  believes  it  to  be  true. 

H.  N.  HOW 

Subscribed  and  sworn  to  before  me  this  21st  day 
of  July,  1941. 

[Seal]  LOUIS  WIENER, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,   State  of  California. 

[Endorsed] :  Filed  Jul.  22,  1941.  Hugh  L.  Dick- 
son, Referee.  Filed  Aug.  22,  1941.  R.  S.  Zimmerman, 
Clerk.  [61] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  BY  REFEREE 
TO  JUDGE 

I,  Hugh  L.  Dickson,  one  of  the  Referees  of  said 
Court,  do  hereby  certify  that  in  the  course  of 
proceedings  in  said  cause  before  me,  upon  the  hear- 
ing of  the  Petition  of  Hubert  F.  Laiigharn,  as 
trustee  of  the  estate  of  Jumbo  Consolidated  Mining 
(^o.,  a  corporation,  bankrupt,  verified  the  17th  day 
of  October,  1940,  and  filed,  (O.  T.  Gilbank,  as 
trustee  of  the  estate  of  said  bankrupt  upon  stipula- 
tion of  the  parties  herein  being  duly  and  regularly 
substituted  in  the  place  and  stead  of  said  Hubert 
F.  Laugharn  as  such  petitioner,  said  Hubert  F. 
Laugharn,  having  duly  and  regularh^  resigned  as 
trustee  of  said  estate),  and  the  Answer  thereto  of 
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Western-Kiiapi)  Engineering  Co.,  a  corporation,  and 
Western  Machinery  ConiiJany,  a  corporation,  veri- 
liecl  the  12th  clay  of  December,  1940,  and  filed,  the 
following  questions  were  presented  upon  which  a 
petition  for  review  has  been  filed: 

Questions  Presented  in  Petition  and  on  Review 

1.  During-  the  period  mentioned  in  said  petition, 
did  the  bankrupt  reside  in  the  Comity  of  Los 
Angeles,  as  the  term  is  used  in  Civil  Code  Section 
2980,  so  as  to  require  the  recording  of  the  con- 
ditional sales  contract  of  Western-Knapp  Engineer- 
ing Co.,  in  the  County  of  Los  Angeles? 

(Respondent,  Western  Machinery  Company,  by 
failing  to  file  its  petition  for  review  admits  the 
correctness  of  the  order  of  the  Referee  VN-itli  respect 
to  its  contract  of  conditional  sale.) 

(The  Western-Knai^p  Engineering  Company  has 
not  raised  any  question  in  its  i)etition  for  review 
with  respect  to  the  correctness  of  the  portion  of 
the  Referee's  order  concerning  the  property  de- 
scribed in  the  Order  as  Parcel  One  (which  is  the 
same  [62]  property  described  as  Exhibit  1  in  the 
said  petition  and  in  Exhibit  ''B"  attached  to  the 
contract  of  conditional  sale  of  Western-Knapj)  En- 
gineering Co.).) 

(The  only  other  property  involved  in  this  pro- 
ceeding and  in  the  petition  of  Western-Knapp  En- 
gineering Co.  on  review  is  the  property  described 
in  the  Order  as  Parcel  Two  (which  is  the  same 
property  described  in  Exhibit  2  in  the  said  petition 
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and  in  Exhibit  "A"  attached  to  the  contract  of 
conditional  sale  of  Westein-Knapp  Engineering 
Co.).) 

2.  Has  the  Referee  in  this  proceeding  the 
authority  to  authorize  the  trustee  herein  "to  in- 
stitute such  a  proceeding  as  may  be  proper  in  a 
court  of  competent  jurisdiction  with  respect  to  the 
payment  of  money  made  by  the  bankrupt  to  said 
respondents  within  four  montlis  prior  to  March 
15,  1939"? 

History  of  Litigation  as  Disclosed  from  the  File 

On  September  29,  1939.  the  Committee  of  Cred- 
itors of  Jumbo  Consolidated  Mining  Compau}^,  a 
corporation,  a  Debtor  under  Chapter  XI  proceed- 
ings, (Jumbo  Consolidated  Mining  Co.,  a  corpora- 
tion, was  on  September  11,  1940,  adjudicated  a 
bankrupt  and  therefore  said  corporation  is  referred 
to  herein  as  "the  bankrupt"),  filed  a  petition 
alleging,  among  other  things,  that  the  liens  and 
interest  claimed  by  Western-Knapp  Engineering 
Co.,  and  Western  Machinery  Compan}^,  the  re- 
spondents herein,  in  and  to  certain  mining  ma- 
chinery and  equipment,  under  the  conditional  sales 
contracts,  are  void  for  various  reasons  therein 
stated,  and  asked  for  an  order  requiring  said  com- 
panies to  show  cause  why  they  should  not  be  re- 
strained "from  proceeding  with  the  foreclosure 
of  the  rights  of  this  estate  in  and  to  the  machinery 
and  equipment"  described  in  said  contracts. 
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An  order  to  show  cause  was  issued  September 
29,  1939,  upon  said  ])etition. 

On  January  25,  1940,  answers  were  filed  sepa- 
rately by  each  of  said  two  companies.  [63] 

On  January  30,  1940,  the  case  was  partially  heard 
before  Referee  Samuel  W.  McNabb,  and  was  then 
continued  so  that  the  petitioner  could  present  such 
further  rebuttal  evidence  as  uiay  be  proper,  and 
thereafter  continued  upon  stipulation  and  request 
of  both  parties. 

On  September  11,  1940,  Jumbo  Consolidated 
Mining  Co.,  a  corx)oration,  Debtor,  was  adjudged 
a  bankrupt  herein.  Hubert  F.  Laugharn  was  ap- 
j)ointed  trustee. 

On  Xoveuiber  28,  1940,  pursuant  to  written  stipu- 
lation, a  new  petition  w^as  tiled  by  Hubert  P. 
Laugharn,  as  trustee  for  the  said  bankrupt,  to  re- 
cover assets  fraudulently  or  wrongfully  transferred 
by  the  bankrupt  and  to  avoid  liens  claimed  by 
Western-Knapp  Engineering  Co.,  a  corporation,  and 
Western  Machinery  Company,  a  corporation,  and 
an  order  to  show  cause  upon  the  said  trustee's  peti- 
tion was  issued  wherein  said  Western-Knapp  En- 
gineering Co.,  a  cori^oration,  and  Western  Ma- 
chinery Company,  a  corporation  were  required  to 
show   cause  why 

(1)  An  order  should  not  be  made  and  entered 
lierein  restraining  the  said  respondents  and  each  of 
them  from  proceeding  with  the  foreclosure  of  the 
purported  contracts  of  conditional  sale  referred  to 
in  said  petition  with  respect   to   the   mining   ma- 


78  Westem-Ktiapp  Eng.  Co. 

chineiy  and  equipment  described  in  said  petition, 
and  from  doing  anything  or  taking  any  action, 
legal  or  otherwise,  in  eomiection  with  the  removal 
of  the  said  mining  machinery  and  equipment  or 
any  part  thereof  from  the  possession  of  the  bank- 
rupt or  the  trustee,  or  from  in  any  way  interfering 
with  the  use,  operation  and  sale  of  said  mining 
machinery  and  equipment  by  the  trustee  herein; 
and, 

(2)  An  order  should  not  be  made  ordering,  de- 
claring and  finding  that  the  said  conditional  sales 
contract  of  the  said  respondents,  Western-Knapp 
Engineering  Comj^any,  a  corporation,  and  Western 
Machinery  Company,  a  corporation,  respectively, 
are  and  each  of  them  is  fraudulent  and  void  as  to 
the  lien  or  interest  claimed  by  said  respondents  in 
the  said  mining  machinery  and  [64]  equipment ; 
and, 

(3)  An  order  should  not  be  made  ordering  and 
finding  that  all  payments  of  money  made  by  the 
bankrupt  to  said  respondents,  Western-Knapp  En- 
gineering Co.,  a  corporation,  and  Western  Ma- 
chinery Company,  a  corporation,  within  four  months 
prior  to  March  15,  1939,  constitute  a  preference  as 
against  the  other  creditors  of  the  bankrupt  and 
determining  the  amount  thereof,  and, 

(4)  An  order  should  not  be  made  granting  such 
other  and  further  relief  as  to  the  said  court  may 
seem  proper. 

Said  stii3ulation  also  provided  that  all  testimony 
introduced   at   the    hearing    of    January    30,    1940, 
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upon  the  petition  of  the  Committee  of  Creditors 
may  be  considered  as  evidence  introduced  upon  the 
liearing  of  the  said  trustee's  petition  to  the  same 
extent  and  to  the  same  mamier  as  though  originally 
introduced  upon  the  hearing  of  the  said  trustee's 
petition. 

On  December  13,  1940,  the  answer  of  Western- 
Ivuai^p  Engineering  Co.,  a  corporation,  and  Western 
Machinery  Company,  a  corporation,  to  the  said 
trustee's  petition  was  filed  herein. 

This  matter  was  finally  heard  on  February  19, 
1941,  at  which  time,  by  written  stipulation  duly 
filed,  O.  T.  Cxilbank,  who  had  been  duly  a])pointed 
trustee  for  the  bankrupt  on  January  7,  1941,  was 
substituted  in  the  place  and  stead  of  Hubert  F. 
Laugharn,  as  the  i^etitioner  in  said  petition,  and 
paragraph  I  of  said  petition  was  amended  ac- 
cordingly. 

Summary  of  Evidence 

The  following  is  a  summary  of  the  evidence 
material  to  the  issues  presented  on  review  as  ad- 
duced at  said  hearing: 

The  bankrupt  is  a  corporation  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  Nevada,  and  at  all  times  since  Septem- 
ber 1,  1937,  has  been  qualified  to  do  business,  and 
has  done  and  carried  on  business,  in  the  State  of 
California. 

Paragraph  Second  of  the  Articles  of  Incorpora- 
tion   (Petitioner's    Exhibit    8)    provides    that    the 
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principal  office  of  the  corporation  in  NEVADA  is 

in  the  City  of  Reno, 

''but  that  this  corporation  may  mamtain  an 
office  or  offices  in  such  other  place  or  places, 
within  or  without  the  State  of  Nevada,  as  may 
from  time  to  time  be  designated  by  the  Board 
[65]  of  Directors  or  b}^  the  By-Laws  of  this 
corporation,  and  that  this  corporation  may  con- 
duct all  corporate  business  of  every  kind  and 
nature,  including  the  holding  of  meetings  of 
directors  and  stockholders,  outside  the  State 
of  Nevada,  the  same  as  though  conducted 
within  the  State  of  Nevada.'' 

Except  for  the  organization  meeting  held  at  Reno 
April  13,  1936,  the  first  meeting  of  the  bankrupt 
was  held  April  25,  1936,  at  1119  Banks-Huntley 
Building,  Los  Angeles,  California,  at  which  time 
the  Board  designated  the  Bank  of  America,  with 
offices  at  660  South  Spring  Street,  Los  Angeles, 
as  the  depositary  for  the  company.  (Testimony 
of  W.  J.  Shaw  2-19-41) 

The  next  meeting  was  on  October  21,  1936,  at 
1119  Banks-Huntley  Building,  pursuant  to  a  waiver 
of  notice  stating  that  the  meeting  shall  be  held 
"at  the  office  of  said  corporation  in  room  1119 
Banks-Hmitley  Building,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California  .  .  .". 
(Testimony  of  W.  J.  Shaw  2-19-41). 

That  the  minutes  show  that  on  October  22,  1936, 
another  director's  meeting  was  held  "in  the  office 
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of  the  company,  room  1119  Banks-Hmitley  Builcl- 
inij,-,  ill  tlie  City  of  Los  Angeles,  Comity  of  Los 
Angeles,  State  of  California  .  .  .".  (Testimony  of 
W.  J.  Shaw  2-19-41) 

That  on  November  5,  1936,  a  directors'  meeting 
was  held  pursuant  to  a  waiver  of  notice  stating 
in  part  that  the  meeting  was  to  be  held  "at  the 
office  of  said  corporation  in  room  1119  Banks- 
Huntley  Building,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California".  (Testi- 
mony of  W.  J.  Shaw  2-19-41). 

That  on  June  4,  1937,  a  special  meeting  of  the 
directors  was  held  pursuant  to  waiver  of  notice 
stating  in  part  that  the  meeting  was  to  be  held 
"at  the  office  of  said  corporation,  room  1119  Banks- 
Huntley  Building,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California''.  (Testi- 
mony of  W.  J.  Shaw  2-19-41). 

That  thereafter  the  bankrui)t  moved  its  office  to 
the   Bay  Cities  Building  at   Santa   Monica. 

On  September  1,  1937,  the  bankrupt  qualified  to 
do  business  in  this  State.  The  statement  of  the 
bankrupt  as  a  foreign  corporation  required  by  the 
laws  of  this  State,  was  filed  in  the  office  \_66^  of 
the  Secretary  of  State  of  the  State  of  California, 
on  that  date  and  states  that  "the  location  and 
address  of  the  principal  office  of  said  corporation 
within  the  State  of  California  is  Bay  Cities  Build- 
ing, 225  Santa  Monica  Boulevard,  in  the  City  of 
Santa  Monica,   County   of  Los   Angeles,    State   of 
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California,"  and  that  the  name  of  the  person  re- 
siding in  the  State  upon  whom  process  directed 
to  said  corjjoration  may  be  served  is  W.  J.  Shaw, 
giving  his  address,  as  provided  by  Civil  Code  Sec- 
tion 405,  to  be  in  Los  Angeles  Comity.  (See  Peti- 
tioner's Exhibit  7). 

That  the  said  respondents,  Western-Knapp  En- 
gineering C^ompany,  a  corporation,  and  Western 
Machinery  Company,  a  corporation,  laiew  that  the 
office  of  the  bankrupt  in  this  State  was  in  the 
County  of  Los  Angeles,  as  indicated  by  the  cor- 
respondence back  and  forth.  The  two  purchase 
orders  of  Western  Machinery  Company  (Exhibit 
2)  dated  July  14,  1938,  specified  506  Bay  Cities 
Building,  Santa  Monica,  California,  as  the  main 
office  of  the  bankrupt. 

The  various  documents,  such  as  invoices  and 
letters  to  W.  J.  Shaw,  as  i^resident,  in  Exhibit 
11  state  the  address  of  the  bankruj^t  to  be  Bay 
Cities  Bldg.,  Santa  Monica,  Calif. 

The  conditional  sales  contract  of  August  16,  1938, 
with  Western  Machinery  Company  (Exhibit  1) 
shows  the  address  of  the  bankrupt  to  be  Santa 
Monica,  California. 

All  of  the  books  and  records  of  the  corporation 
have  alwa3's  been  kept  in  Los  Angeles  Comity, 
except  those  required  by  the  laws  of  Nevada  to  be 
kept  in  Reno.  (Testimony  of  W.  J.  Shaw,  2-19-41) 

Testimony  of  H.  K.  Hill: 

That  on  April  30,  1938,  the  bankrupt  was  in- 
debted  to    August    P.    Nelson   in   the    amount    of 
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$3234.50.  That  on  May  25,  1938,  $2000.00  was  paid, 
leaving-  unpaid  $1234.52  as  ot*  ]\lay  25,  1938;  that 
the  balance  due  xiugiist  P.  Nelson  May  31,  1939, 
was  $1932.69;  tliat  the  balance  on  June  30,  1939, 
was  $2900.35;  that  on  July  31,  1939,  the  balance 
due  was  $3753.40;  that  on  August  31,  1939,  the 
balance  due  was  $4114.09,  and  that  no  payments 
were  made  b}'  the  [67]  jjankrupt  to  August  P. 
Nelson  after  May  25,  1939. 

On  May  23,  1938,  the  bankrupt  owed  the  Limited 
Mutual  comi)ensation  Insurance  Company  $410.56. 
That  bankrupt  is  now  indebted  to  said  insurance 
company  in  excess  of  $2,000.00. 

That  on  April  30,  1938,  there  was  owing  to  J.  D. 
McCarty  Estate  on  account  of  hauling  $5.48;  on 
May  31,  1938,  the  balance  was  $269.48;  on  June 
30,  1938,  the  balance  was  $549.48;  on  July  31,  1938, 
the  balance  was  $734.08;  and  in  August  1938  the 
balance  was  $782.08.  The  bankrupt  is  still  indebted 
to  J.  D.  McCarty  Estate. 

Testimony  of  Dr.  Homer  J.  Arnold: 
March   5,   1937,   the   bankrupt   became   obligated 
to  Dr.  Homer  J.  Arnold,  uj^on  a  written  agreement 
of  guarantee,  in  the  smn  of  $2700.00,  no  part  of 
which  has  ever  been  paid. 

On  June  21,  1937,  the  bankrupt  became  obligated 
to  Louise  M.  Beckmeyer  upon  a  written  obligation 
of  guarantee  in  the  sum  of  $8,000.00,  no  part  or 
portion  of  which  has  ever  been  paid. 
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That  Dr.  Arnold  has  never  at  any  time  known 
of  the  said  conditional  sales  contracts  of  the  re- 
spondents. 

Testimony  of  D.  B.  Robnett: 

On  or  about  June  24,  1937,  the  bankrupt  became 
obligated  to  D.  B.  Robnett  for  professional  services 
rendered  in  the  sum  of  $200.00 ;  that  D.  B.  Robnett 
never  had  any  knowledge  of  the  said  conditional 
sales  contracts  of  the  respondents ;  that  no  part  of 
said  obligation  has  been  paid. 

(Petitioner's  Exhibit  No.  9  is  an  itemized  state- 
ment for  professional  services  rendered  by  D.  B. 
Robnett  totalling  $200.00). 

Testimony  of  Mr.  Hussung: 

Mr.  Hussmig  testified  that  he  is  the  Credit  Mana- 
ger for  The  Calkins  Company;  that  on  May  23, 
1938,  the  bankrupt  was  indebted  to  The  Calkins 
Company,  and  that  on  March  6,  1939,  the  bankrupt 
was  indebted  to  his  company  in  the  amount  of 
$148.27.  That  no  part  of  said  $148.27  has  ever 
been  paid ;  and,  that  neither  he  or  his  company  has 
ever  had  any  knowledge  of  the  said  condi-  [68] 
tional  sales  contracts  of  respondents. 

(Petitioner's  Exhibit  No.  10  is  a  statement  of 
The  Calkins  Company  showing  the  amount  now 
unpaid). 

Reference  to  the  claims  in  the  file  will  show 
numerous  persons  who  became  creditors  of  the 
bankrupt  vrhile  the  bankrupt  was  in  possession 
of  said  machinery  and  equipment. 
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FINDINGS 

Upon  consideTing-  all  the  evidence,  including  the 
foregoing,  I  made  the  following  findings: 

1.  That  on  March  15,  1939,  Jumbo  Consolidated 
Mining  Co.,  a  corporation,  as  Debtor,  filed  its  peti- 
tion under  Section  322,  Chapter  XI  of  the  Bank- 
ruptcy Act;  and  that  said  Jumbo  Consolidated 
Mining  Co.,  a  corporation,  was  duly  and  regularly 
adjudicated  a  bankrui)t  on  the  11th  day  of  Septem- 
ber, 19^0.  That  on  the  16th  day  of  September,  1940, 
Hubert  F.  Laugharn  was  duly  and  regularly  ap- 
pointed, qualified  and  acted  as  trustee  of  said  estate. 
That  thereafter  said  Hubert  F.  Laugharn  duly  and 
regularly  resigned  as  trustee  of  said  estate  where- 
upon said  petitioner,  O.  T.  Gilbank,  was  duly  and 
regularly  appointed  and  (jualified  as  trustee  of  said 
estate  and  is  now  acting  as  such  trustee. 

2.  That  the  bankrupt  is  a  corporation  duly  or- 
ganized and  existing  mider  and  by  virtue  of  the 
laws  of  the  State  of  Nevada,  and,  at  all  times 
since  on  or  about  September  1,  1937,  said  bankrupt 
has  been  qualified  to  do  business,  and  has  done 
and  carried  on  business,  in  the  State  of  California. 
That  the  Articles  of  Incorporation  of  said  bank- 
rupt provide,  among  other  things,  that  it  may  eon- 
duct  all  corporate  business  of  every  kind  and 
nature  outside  the  State  of  Nevada.  That,  except 
for  the  organization  meeting  held  at  Reno,  Nevada, 
April  13,  1936,  the  first  meeting  of  the  bankru])t 
was  held  April  25,   1936,   at  1119   Banks-Huntley 
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Building,  Los  Angeles,  California,  at  which  time 
the  Board  designated  the  Bank  of  America,  with 
offices  at  660  South  Spring  Street,  Los  Angeles, 
as  the  depositary  for  the  company.   [69] 

The  next  meeting  was  on  October  21,  1936,  at  1119 
Banks-Hmitley  Building,  pursuant  to  a  waiver  of 
notice  stating  that  the  meeting  shall  be  held  ''at  the 
office  of  said  corporation  in  Room  1119  Banks- 
Huntley  Building,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California  ...  ". 

That  the  minutes  show  that  on  October  22,  1936, 
another  directors'  meeting  was  held  "in  the  office 
of  the  company.  Room  1119  Banks-Huntley  Build- 
ing, in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California  ...  ". 

That  on  November  5,  1936,  a  director's  meeting- 
was  held  pursuant  to  a  waiver  of  notice  stating  in 
part  that  the  meeting  was  to  be  held  ''at  the  office 
of  said  corporation  in  Room  1119  Banks-Huntley 
Building,  in  the  City  of  Los  Angeles,  County  of 
TiOs  Angeles,  State  of  California". 

That  on  June  4,  1937,  a  special  meeting  of  the 
directors  was  held  jDursuant  to  waiver  of  notice 
stating  in  part  that  the  meeting  was  to  be  held  "at 
the  office  of  said  corporation,  room  1119  Banks- 
Huntley  Building,  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California". 

Thereafter  the  bankrupt  moved  its  office  to  the 
Bay  Cities  Building  at  Santa  Monica,  in  the  said 
County  of  Los  Angeles. 
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On  September  1,  1937,  the  bankrupt  duly  qualified 
to  do  business  in  this  state;  that  the  statement  of 
the  bankrupt  as  a  foreign  corporation,  required  by 
the  laws  of  this  State,  was  duly  filed  in  the  office  of 
the  Secretary  of  State  of  the  State  of  California,  on 
that  date  and  states  that  ''the  location  and  address 
of  the  principal  office  of  said  corporation  within  the 
State  of  California  is  Bay  Cities  Building,  225 
Santa  Monica  Boulevard,  in  the  City  of  Santa 
Monica,  County  of  Los  Angeles,  State  of  Califor- 
nia", and  that  the  name  of  the  person  residing  in 
the  State  upon  whom  process  directed  to  said  cor- 
poration may  be  served  is  W.  J.  Shaw,  giving  his 
address,  as  provided  by  Civil  Code  Section  405,  to 
be  in  Los  Angeles  Count}^  [70] 

That  the  said  respondents,  Western-Knapj)  En- 
gineering Co.,  a  corporation,  and  Western  Ma- 
chinery Company,  a  corporation,  knew  that  the 
office  of  the  bankrupt  in  this  State  was  in  the 
County  of  Los  Angeles,  as  indicated  by  the  cer- 
respondence  back  and  forth.  The  two  purchase 
orders  of  Western  Machinery  Company  (Pet.  Ex. 
2)  dated  July  14,  1938,  specified  506  Bay  Cities 
Building,  Santa  Monica,  California,  as  the  main 
office  of  the  bankrupt. 

That  the  various  documents,  such  as  invoices  and 
letters  to  W.  J.  Shaw,  as  president,  in  Exhibit  11, 
state  the  address  of  the  bankrupt  to  be  Bay  Cities 
Bldg.,  Santa  Monica,  Calif. 

That  the  conditional  sales  contract  of  August  16, 
1938,  with  Western  Machinery  Companv  (Pet.  Ex 
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1)  shows  the  address  of  the  bankrupt  to  be  Santa 
Monica,  California. 

That  all  of  the  books  and  records  of  the  cor- 
poration have  always  been  kept  in  Los  Angeles 
County,  except  those  required  by  the  laws  of 
Nevada  to  be  kept  in  Reno. 

That  at  all  times  since  September  1,  1937,  the 
said  bankrupt  has  been  and  is  now  a  resident  of  the 
State  of  California  residing,  and  having  its  place 
of  business  within  the  State  of  California,  in  the 
County  of  Los  Angeles. 

3.  That  Western-Knapp  Engineering  Co.,  a  cor- 
poration, is  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State 
of  California. 

4.  That  the  Western  Machinery  Company  is  a 
corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  Utah. 

5.  That  sometime  prior  to  May  23,  1938,  Mr. 
Thyle.  as  the  representative  of  Western-Knapp 
Engineering  Co.,  visited  the  mine  and  made  a  list  of 
all  the  personal  property  owned  by  the  bankrupt 
which  he  could  find  at  the  mining  properties  of  the 
bankrupt,  which  mining  properties  are  hereinafter 
refei'red  to  as  the  Mt.  King  Mine.  That  on  May  23, 
1938,  an  instrument  in  writing  (Res.  Ex.  ''C")  was 
delivered  to  said  Western-Knapp  Engineering  Co., 
purporting  to  [71]  be  a  bill  of  sale  conveying  to 
said  Western-Knapp  Engineering  Co.,  all  of  the 
bankrupt's  right,  title  and  interest  in  and  to  the  said 
mining  machinery  and  equipment  then  located  at 
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the  Mt.  King  Mine  and  which  was  owned  and  in  the 
possession  of  the  bankrui)t.  That  said  i^roperty  is 
also  set  forth  and  described  in  Exhibit  "B"  at- 
tached to  and  made  a  part  of  the  jjurported  con- 
tract of  conditional  sale  dated  May  23,  1938,  (Pet. 
Ex.  6)  wherein  said  Western  Knapp  Engineering 
Co.,  a  corporation,  is  designated  as  the  seller  and 
the  bankrupt  is  designated  as  the  buyer,  and  is  also 
set  forth  and  described  in  Exhibit  1  attached  to  and 
made  a  part  of  said  trustee's  petition  to  which  ref- 
erence is  hereby  made  for  further  i)articulars,  and 
is  also  set  forth  herein  as  Parcel  One.  That  the  only 
purpose  of  the  said  purported  bill  of  sale  was  an 
attempt  on  the  part  of  Westem-Knapp  Engineering 
Co.,  to  obtain  title  to  all  the  personal  property 
owned  by  the  bankrupt  on  May  23,  1938,  as  addi- 
tional security  for  the  payment  of  the  property 
described  in  Exhibit  ''A"  of  said  contract  of  con- 
ditional sale.  That  all  of  said  personal  property 
(described  herein  as  Parcel  One)  has  been  in  the 
possession  and  under  the  control  of  the  bankrupt 
at  all  times  since  September  1,  1937. 

6.  That  the  said  Mt.  King  Mine  is  located  in 
the  County  of  Calaveras,  State  of  California,  and  is 
now  and  has  been  at  all  times  since  on  and  prior  to 
September  1st,  1937,  a  mining  property,  operated, 
developed  and  in  the  possession  of  the  bankrupt. 

7.  That,  at  the  time  of  the  said  delivery  of  said 
purported  bill  of  sale,  the  bankrupt  had  the  posses- 
sion and  control  of  all  said  mining  machinery  and 
equipment    and   that   said   mining   machinery   and 
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equipment  (described  herein  as  Parcel  One)  was 
not,  on  the  said  23d  day  of  May,  1938,  nor  at  any 
other  time  or  at  all,  delivered  to  said  Westem- 
Knapp  Engineering  Co.,  nor  has  said  Western- 
Knapp  Engineering  Co.,  ever  had  possession  there- 
of, and  that  at  all  times  since  on  and  prior  to  May 
23,  1938,  the  said  mining  machinery  and  equipment 
has  remained  in  the  possession  of  the  [72]  bank- 
rupt, during  which  time  numerous  persons  have 
become  and  now  are  creditors  of  the  bankrupt. 

8.  That  on  the  said  23d  day  of  May,  1938,  the 
said  instrument  purporting  to  be  a  contract  of  con- 
ditional sale  (Pet.  Ex.  6)  was  executed  by  said 
Western-Knapp  Engineering  Co.,  as  seller,  and  the 
bankrupt,  as  buyer,  wherein  Western-Knapp  En- 
gineering Co.,  purported  to  sell,  and  the  bankrujit 
])Ui-])orted  to  buy,  under  the  terms  and  conditions 
thereof  the  mining  properties  and  equipment  de- 
scribed as  Parcel  One  herein  and  also  the  said  min- 
ing machinery  and  equipment  set  forth  and  de- 
scribed in  Exhibit  "A''  attached  thereto  and  made 
a  ]iavt  thereof,  and  which  is  described  herein  as 
Parcel  Two,  That  said  mining  machinery  and 
equipment  is  also  set  forth  and  described  in  Ex- 
hibit 2  attached  to  and  made  a  part  of  trustee's 
])etition,  to  wiiich  reference  is  hereby  made  for  fur- 
ther particulars. 

9.  That  on  the  said  23d  day  of  May,  1938,  a  por- 
tion of  said  mining  machinery  and  equipment  de- 
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scribed  herein  as  Parcel  Two  was  located  in  various 
counties  of  the  State  of  California  and  certain 
other  portions  of  said  mining  machinery  and  equip- 
ment were  not  in  existence.  That  the  description  of 
said  mining  machinery  and  equipment  described  as 
Parcel  Two  herein,  and  the  counties  in  which  cer- 
tain of  said  mining  machinery  and  equipment  was 
located,  and  the  fact  that  other  portions  of  said 
mining  machinery  and  equipment  were  not  in  exist- 
ence, on  the  said  23d  day  of  May,  1938,  is  indicated 
opposite  the  respective  items  of  mining  machineiy 
and  equipment  described  in  Parcel  Two  hereof.  That 
said  contract  of  conditional  sale  was  recorded  May 
28,  1938,  in  Book  "U"  of  Agreements,  at  ])age  462, 
et  seq.,  in  the  office  of  the  County  Recorder  of  Cala- 
veras Comity,  California,  but  has  never  been  re- 
corded in  the  office  of  the  County  Recorder  of  any 
other  comity. 

10.  That  at  all  times  since  on  and  after  the  12th 
day  of  August,  1938,  the  bankrupt  has  had  the  j^os- 
session  and  control  of  all  that  certain  mining  ma- 
chinery and  equipment  more  particularly  [73]  set 
forth  and  described  in  Exhibit  3  annexed  to  and 
made  a  part  of  said  trustee's  petition,  to  which 
reference  is  hereby  made  for  further  particulars, 
which  mining  machinery  and  equipment  is  also  de- 
scribed herein  as  Parcel  Three.  That  at  no  time  dur- 
ing said  period  has  said  mining  machinery  and 
equipment,  or  any  part  thereof,  been  delivered  to 
said   Western-Machinery   Company,    nor   has    said 
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Western  Machinery  Company  during  any  of  said 
time  had  possession  of  said  mining  machinery  and 
equipment,  or  any  part  thereof.  That  at  all  times 
since  August  12,  1938,  the  said  mining  machinery 
and  equipment  has  remained  in  the  possession  of 
the  bankrupt,  during  which  times  numerous  per- 
sons have  become  and  now  are  creditors  of  the 
bankrupt.  That  all  of  the  said  mining  machinery 
and  equipment  was  ordered  from  the  respondent 
Western  Machinery  Company,  on  open  account  and 
delivered  to  the  bankrupt  during  the  period  com- 
mencing May  19,  1938,  to  and  including  August  12, 
1938,  and  that  title  thereto  passed  to  the  bankrupt 
at  the  time  of  such  delivery. 

11.  That  on  the  16th  day  of  August,  1938,  a 
purported  contract  of  conditional  sale  was  executed 
by  said  Western  Machinery  Company,  as  seller,  and 
the  bankrupt,  as  buyer,  wherein  and  whereby  the 
said  Western  Machinery  Company  purported  to  sell, 
and  the  bankrupt  purported  to  buy,  said  mining 
machinery  and  equipment  described  herein  as  Par- 
cel Three.  That  said  conditional  sales  contract  was 
introduced  in  evidence  herein  and  marked  petition- 
er's Exhibit  1.  That  said  conditional  sales  contract 
was  recorded  August  20,  1938,  in  Book  4  of  Official 
Records,  at  page  293,  et  seq.,  in  the  office  of  the 
County  Recorder  of  Calaveras  County,  California, 
but  has  never  been  recorded  in  the  office  of  the 
County  Recorder  of  any  other  county. 

12.  That  various  persons,  having  no  actual 
knowledge  of  either  of  said  conditional  sales  con- 
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tracts,  became  creditors  of  the  said  bankrupt  while 
the  said  bankriii)t  was  in  possession  of  said  ma- 
chinery and  equipment. 

That  on  April  30,  1938,  the  bankrupt  was  in- 
debted to  August  [74]  P.  Nelson  in  the  amount  of 
$3234.50.  That  on  May  25,  1938,  $2,000.00  was  paid, 
leaving  unpaid  $1234.52  as  of  May  25,  1938;  that 
the  balance  due  August  P.  Nelson  May  31,  1939,  was 
$1932.69;  that  the  balance  on  June  30,  1939,  was 
$2900.35 ;  that  on  July  31,  1939,  the  balance  due  was 
$3753.40;  that  on  August  31,  1939,  the  balance  due 
was  $4114.09,  and  that  no  i^ayments  were  made  by 
the  bankrupt  to  August  P.  Nelson  after  May  25, 
1939. 

On  May  23,  1938,  the  bankrupt  owed  the  Limited 
Mutual  Compensation  Insurance  Company  $410.56. 
That  bankrupt  is  now  indebted  to  said  insurance 
company  in  excess  of  $2,000.00. 

That  on  April  30,  1938,  there  was  owing  to  J.  D. 
McCarty  Estate  on  account  of  hauling  $5.48;  on 
May  31,  1938,  the  balance  was  $269.48;  on  June  30, 
1938,  the  balance  was  $549.48;  on  July  31,  1938,  the 
balance  was  $734.08 ;  and  in  August  1938  the  balance 
was  $782.08.  The  bankrupt  is  still  indebted  to  J.  D. 
McCarty  Estate. 

March  5,  1937,  the  bankrupt  became  obligated  to 
Dr.  Homer  J.  Arnold,  upon  a  written  agreement  of 
guarantee,  in  the  sum  of  $2700.00,  no  part  of  which 
has  ever  been  paid. 

On  June  21,  1937,  the  bankrupt  became  obligated 
to  Louise  M.  Beckmeyer  upon  a  written  obligation 
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of  guarantee  in  the  sum  of  $8,000.00,  no  part  or 
portion  of  which  has  ever  been  paid. 

That  Dr.  Arnold  has  never  at  any  time  known 
of  the  said  conditional  sales  contracts  of  the  re- 
spondents. 

On  or  about  June  24,  1937,  the  bankrupt  became 
obligated  to  D.  B.  Robnett  for  professional  services 
rendered  in  the  sum  of  $200.00 ;  that  D.  B.  Robnett 
never  had  any  knowledge  of  the  said  conditional 
sales  contracts  of  the  respondents;  that  no  part  of 
said  obligation  has  been  paid. 

That  on  May  23,  1938,  the  bankrupt  was  indebted 
to  the  Calkins  Company,  and  that  on  March  6,  1939, 
the  bankrupt  was  indebted  to  said  company  in  the 
amount  of  $148.27.  That  no  part  of  said  $148.27  has 
ever  been  paid;  and,  that  said  company  has  never 
had  any  knowledge  of  the  said  conditional  sales 
contracts  of  respondents.  [75] 

13.  That  said  purported  contracts  of  conditional 
sale  and  said  ])urported  conveyances  are  fraudulent 
and  therefore  void  as  against  the  trustee  in  bank- 
ruptcy herein. 

14.  That  said  Western-Knap])  Engineering  Co., 
a  corporation,  and  Western  Machinery  Company,  a 
cor))oration,  have  threatened  to  proceed  with  the 
foreclosure  of  said  purported  contracts  of  condi- 
tional sale  and  remove  the  said  mining  machinery 
and  equipment  from  the  place  of  its  present  loca- 
tion at  the  Mt.  King  Mine  in  Calaveras  County. 
That  the  removal  of  said  mining  machinery  and 
equipment    would    prevent    the    said   trustee    from 
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making  a  satisfactory  sale  of  the  property  and 
assets  of  the  bankrupt.  That  the  said  mining  ma- 
chinery and  equipment  constitutes  the  main  assets 
of  the  bankrupt  and  is  a  very  valuable  asset  of  the 
bankrupt.  That  great  and  irreparable  injury  and 
damage  would  be  done  to  this  estate  if  said  Western- 
Knapp  Engineering  Co.,  and  Western  Machinery 
Company  were  permitted  to  remove  the  same  from 
its  present  location  or  in  any  way  interfere  there- 
with. 

15.  That  the  allegations  of  paragraph  XIV  of 
said  Trustee's  petition  are  unproven  except  that  it 
appears  that  within  four  months  prior  to  March  15, 
1939,  the  bankrupt  paid  to  said  Western-Knapp  En- 
gineering Co.,  and  said  Western  Machinery  Com- 
pany $10,000.00  for  or  on  account  of  the  purchase 
price  of  the  mining  machinery  and  equipment  de- 
scribed as  Parcels  Two  and  Three  herein. 

16.  That  each  of  the  allegations  set  forth  and 
alleged  in  the  said  Answer  of  the  respondents  is 
either  untrue  or  unproven  except  as  herein  found 
to  be  true. 

ORDER  OF  REFEREE 

Thereupon,  on  the  6th  day  of  June,  1941,  I  en- 
tered an  order  ordering 

1.  That  the  said  Bill  of  Sale  and  the  said  Con- 
tract of  Conditional  Sale  dated  May  23,  1938,  and 
recorded  May  28,  1938,  in  Book  "IT"  of  Agree- 
ments, page  462,  et  seq.,  in  the  office  of  the  Comity 
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Recorder  of  Calaveras  County,  and  the  said  Con- 
tract of  Con-  [76]  ditional  Sale  dated  xiugust  16, 
1938,  and  recorded  August  20,  1938,  in  Book  4  of 
Official  Records  at  page  293,  et  seq.,  in  the  office  of 
the  County  Recorder  of  Calaveras  County,  and  the 
Contract  of  Conditional  Sale  dated  July  26,  1938, 
and  recorded  August  2,  1938,  in  Book  ''U"  of 
Agreements  at  page  485,  et  seq.,  in  the  office  of  the 
County  Recorder  of  Calaveras  County,  are,  and  each 
of  them  is,  fraudulent  and  void  as  to  the  lien  or 
interest  claimed  by  said  respondents  and  each  of 
them  in  and  to  the  said  mining  machinery  and 
equipment  of  the  bankrupt,  and  that  neither  of  the 
said  respondents  has  any  right,  title  or  interest 
therein,  nor  to  any  part  thereof,  except  as  a  general 
unsecured  creditor  herein.  That  said  mining  ma- 
chinery and  equipment  is  more  particularly  de- 
scribed as  follows : 
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Parcel  One: 

1—5x5  Marcy  Ball  Mill,  #397,  with  V-belt  drive  and  CO  HP 
motor,  complete  with  sheave,  slide  rails  and  compensator. 

3 — Fagergren  Flotation  Machines,  size  11-s,  Type  Std.  Square, 
720  RPM,  Serial  Nos.  21,  22  &  23. 

2 — Fagergren  Flotation  Machines,  size  36x9,  Type  Std.  Square, 
600  RPM,  one  Serial  No.  322,  no  number  other  machine. 

1 — Fagergren  Flotation  Machine,  size  9-S  Type  Std.  Square, 
900  RPM,  Serial  No.  S-51. 

1 — 54"  Duplex  Dorr  Cla.si'fier,  with  motor  and  V-belt  drive, 
classifier  Serial  No.  1275D. 

1—18x18  Pan  American  Jig,  Type  AC,  No.  271. 

1 — Hoist  Motor,  Westinghouse  Oil  Well  Motor,  varying  speed, 
75  HP,  440  volts,  50/60  cycle,  3  phase,  style  21C482,  Frame 
752,  90  Amps,  970-1160  RPM,  full  load,  Serial  #4501040. 

1— AVestinghouse  Controller,  Frame  50,  Style  S020  El  71. 
Parcel  Two: 

Counties  in 

which  located 

5-23-38 

1 — 22x13x16  Ingersoll-Rand,  Imperial  Type,  2 
stage.  Air  Compressor,  complete  with  200  HP, 
General  Electric,  440  volt,  3  phase,  60  cycle  mo- 
tor, furnished  with  sheave  and  13  V-belts,  com- 
plete with  sliding  base  and  compensator.  Mariposa 

1 — 100  H.P.  Double  Drum  Ottumwa  Iron  Works 
Mine  Hoist,  complete  with  100  H.P.,  440  volt. 
3  phase,   60  cycle,  variable  speed  motor  com-    State  of 
plete  with  resistance  grids  and  drum  controller.       Utah 

[77] 

1 — Taper  Bar  Grizzly.  Non-ex- 

istent 

1 — 15x38  Wheeling  Jaw  Crusher  with  V-belt  drive 
and  75  HP,  440  volt,  3  phase,  60  cycle  motor, 
with  sliding  base  and  compensator.  Sacramento 


100  Westem-Knapp  Eng.  Co. 

2.  that  said  respondents  are,  and  each  of  them  is, 
hereby  forever  barred  and  restrained  from  pro- 
ceeding with  the  foreclosure  of,  or  asserting  any 
right,  title  or  interest  in  or  to  said  mining  ma- 
chinery and  equipment  under,  the  said  conditional 
sales  contracts,  or  either  of  them,  or  from  doing 
anything  or  taking  any  action,  legal  or  otherwise,  in 
connection  with  the  removal  of  said  mining  ma- 
chinery and  equipment  from  the  possession  of  the 
bankrupt,  or  the  trustee,  or  from  in  any  way  inter- 
fering with  the  use,  operation  and  sale  of  the  said 
mining  machinery  and  equipment  by  the  trustee 
herein. 

3.  that  the  title  in  and  to  the  said  mining 
machinery  and  equipment  is  hereby  quieted  in  the 
trustee  in  bankruptcy  herein,  and  that  said  respond- 
ents are,  and  each  of  them  is  hereby,  permanently 
enjoined  and  restrained  from  asserting  slwj  claim 
of  any  kind  or  nature  in  or  to  the  said  mining 
machinery  and  equipment  or  any  part  thereof; 

4.  that  the  said  trustee  is  hereby  authorized  to 
institute  [79]  such  a  proceeding  as  may  be  proper 
in  a  court  of  competent  jurisdiction  with  respect  to 
the  payments  of  money  made  by  the  bankrupt  to 
said  respondents  within  four  months  prior  to  March 
15,  1939. 

Notice  of  the  entry  of  said  Order  was  served  on 
said  respondents,  Western-Knapp  Engineering  Co., 
and  Western  Machinery  Company  on  the  3d  day  of 
July,  1941,  as  appeared  by  proof  filed  herein. 
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Thereafter,  on  the  22nd  day  of  July,  1941,  the 
said  respondents,  Western-Knapp  Engineering  Co., 
a  corporation,  and  Western  Machinery  Company,  a 
corporation,  filed  their  petition  for  a  review  of  the 
said  Order  by  the  Judge  of  the  above  entitled  court. 

Attached  to  this  Certificate  are  the  following 
documents : 

1.  Petition  for  Review; 

2.  The  Petition  of  said  O.  T,  Gilbank,  as  tiaistee 
of  the  estate  of  Jumbo  Consolidated  Mining  Co.,  a 
corporation,  bankrupt ; 

3.  Stipulation  amending  said  Petition  of  trustee 
dated  February  19,  1940 ; 

4.  The  Answer  of  said  Respondents,  Western- 
Knapp  Engineering  Co.,  a  corporation,  and  Western 
Machinery  Company,  a  corporation ; 

5.  The  said  Order  entered  on  the  said  Petition 
the  6th  day  of  June,  1941 ; 

7.  Points  and  authorities  considered  by  me  in 
connection  with  the  issues  presented  on  review. 

Dated :  August  15th,  1941. 

HUGH  L.  DICKSON, 
Referee. 

[Endorsed]:  Filed  Aug.  22,  1941.  R.  S.  Zimmer- 
man, Clerk.  [80] 
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United  States  District  Court 

Southern  District  of  California 

Central  Division 

No.  33788-J. 

In  the  Matter  of  JUMBO  CONSOLIDATED  MIN- 
ING COMPANY,  a  corporation, 

Bankrupt. 

ORDER  IN  RE  REVIEW  OF  REFEREE'S 
ORDER,  AND  MEMORANDUM  OF  DECISION. 

The  petitioner  on  review  concedes  that  unless  the 
bankrupt-buyer  was  a  non-resident  of  this  state 
within  the  meaning  of  vSection  2980  and  related 
provisions  of  the  Civil  Code  of  California  the  con- 
ditional sales  contracts  relied  on  have  been  im- 
properly and  insufficiently  recorded  and  conse- 
quently "offer  no  security  as  conditional  sales  con- 
tracts" to  the  sellers. 

Our  consideration  of  this  review  and  of  the  briefs 
and  arguments  of  counsel  have  convinced  us  that 
the  findings  of  the  referee  are  supported  by  the 
evidence  and  are  in  conformity  to  applicable  law. 
Accordingly,  the  findings  of  fact  and  conclusions  of 
law  of  the  referee  are  adopted  and  constitute  the 
findings  of  fact  and  conclusions  of  law  of  this  court, 
and  the  order  of  the  referee  dated  June  6,  1941  is 
confirmed,  except  as  to  that  part  of  the  said  order 
authorizing  the  trustee  to  institute  proceedings  with 
respect  to  payments  of  money  made  by  the  bank- 
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nipt  to  petitioner  on  review  within  four  months 
prior  to  March  15,  1939,  and  such  part  of  the  order 
is  not  confirmed  and  is  vacated.  Exceptions  allowed. 

We  regard  the  question  for  decision  as  so  clear 
under  the  record  before  us  and  under  the  laws  of 
California  which  unquestionably  control  this  mat- 
ter that  merely  a  brief  statement  in  amplification  of 
the  foregoing  order  is  sufficient. 

The  referee  has  summarized  the  evidence  as  to 
the  residential  locale  of  the  corporation  bankrupt  at 
all  times  applicable  to  the  inquiry  before  the  court. 
It  is  mniecessary  in  this  memorandum  to  restate  the 
facts  or  to  do  more  than  state  that  [81]  with  the 
exception  of  the  initial  legal  processes  of  organizing 
the  corporate  body  in  the  State  of  Nevada,  every 
substantial  activity  and  function  of  the  Jumbo  Con- 
solidated Mining  Company  has  been  carried  on  and 
performed  within  the  State  of  California. 

The  question  of  residence  is  one  of  intent  and 
the  purpose  of  the  bankrupt  corporation  relative  to 
its  commercial  domicile  while  doing  business  in 
California  has  beii  definitely  shown  to  have  been 
at  all  times  the  County  of  Los  Aiigeles. 

It  is  also  significant  and  highly  informative  as  to 
the  corporation's  expressed  residential  intent  that  in 
Paragraph  Second  of  the  articles  of  incorporation 
after  providing  that  the  principal  office  of  the  cor- 
poration in  Nevada  is  in  the  City  of  Reno,  it  is 
stated  ''but  that  this  corporation  may  maintain  an 
office  or  offices  in  such  other  place  or  places,  within 
or  w^ithout  the  State  of  Nevada,  as  may  from  time 
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to  time  be  designated  by  the  board  of  directors  or 
by  the  by-laws  of  this  corporation,  and  that  this 
corporation  may  conduct  all  corporate  business  of 
every  kind  and  nature,  includmg  the  holding  of 
meetings  of  directors  and  stockholders,  outside  ol 
the  State  of  Nevada,  the  same  as  though  conducted 
within  the  State  of  Nevada."  This  declaration  even 
in  the  fmidamental  instrument  creative  of  the  cor- 
porate existence  of  the  bankrupt  comj^any,  followed 
by  the  indisputable  location  of  the  office  of  the  cor- 
poration at  Los  Angeles  County  and  other  factors 
sho\\'n  by  the  evidence  and  found  by  the  referee,  in- 
dicate that  although  formed  in  Nevada,  the  bank- 
rupt corporation  was  for  all  practical  and  commer- 
cial purposes  a  California  corporation  which  had  its 
IDrincipal  place  of  business  in  California  in  Los 
Angeles  County. 

In  the  language  of  the  Supreme  Court  of  Cali- 
fornia in  its  decision  in  Wait  v.  Kern  River  Mining 
etc.  Co.,  157  Cal.  16,  the  bankrupt  mining  company 
now  before  this  court  **is  a  foreign  corporation  only 
in  the  sense  that  it  is  created  in  another  state  and 
continues  to  enjo}^  corporate  life  by  permission  of 
that  [82]  state.  In  every  other  sense  it  is  solely  a 
California  corporation.  So  far  as  it  in  fact  does  or 
can  do  business  at  all,  it  does  it  solely  by  permission 
of  this  state,  and  within  its  borders.  Lender  such 
circumstances  its  residence  *  *  *  anywhere  else 
outside  of  California,  is  the  merest  fiction."  See, 
also,   late   California  Appellate   Court   decision   in 


vs.  0.  T.  Gilhank  105 

Sharp  V.  Big  Jim  Mines,  39  C.  A.  (2d)  435,  to  the 
same  effect. 

It  is  true  that  neither  of  the  two  state  court 
decisions  pertain  directly  to  the  ''recording  stat- 
utes" of  California,  such  as  Sections  2980,  2959a  or 
2965  of  the  Civil  Code  of  California.  We  think, 
however,  that  the  unaided  language  of  these  code 
sections  when  considered,  as  they  must  be  in  this. 
matter  involving  a  ''foreign  corporation",  with 
Section  405  of  the  same  code,  undoubtedly  make  se- 
cure the  correctness  of  the  referee's  order  under 
attack. 

Dated  December  29,  1941. 

PAUL  J.  McCORMICK, 

United  States  District  Judge. 

[Endorsed] :  Filed  Dec.  29,  1941.  [83] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL  TO  CIRCUIT  COURT 
OF  APPEALS  UNDER  RULE  73(b) 

Notice  Is  Hereby  Given  that  Western-Knapp 
Engineering  Co.,  a  corporation,  hereby  appeals  to 
the  Circuit  Court  of  Appeals,  for  the  Ninth  Circuit, 
from  that  portion  of  that  certain  Order  and  Judg- 
ment made  and  entered  in  the  above-entitled  pro- 
ceeding by  Hon.  Paul  J.  McCormick,  Judge  of  the 
above-entitled  Court,  on  the  29th  day  of  December, 
1941,  wherein  and  whereby  said  Court  adopted  as 
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the  Findings  of  Fact  and  Conclusions  of  Law  of 
said  Court,  the  [84]  Findings  of  Fact  and  Conclu- 
sions of  Law  of  the  Hon.  Hugh  L.  Dickson,  Referee 
in  Bankruptcy  of  said  Court,  as  set  forth  in  said 
Referee's  Certificate  upon  the  Petition  for  Review 
filed  herein  by  this  Appellant  from  that  certain 
Order  of  said  Referee  made  and  entered  by  him  in 
the  above-entitled  Court  on  the  6th  day  of  June, 
1941,  and  the  undersigned  further  hereby  appeals  to 
the  aforesaid  Circuit  Court  of  Appeals,  for  the 
Ninth  Circuit,  from  that  portion  of  said  Order  of 
the  above-entitled  Court  made  herein  on  the  said 
29th  day  of  December,  1941,  wherein  and  whereby 
and  to  the  extent  that  the  said  Order  of  said 
Referee,  dated  the  said  6th  day  of  June,  1941,  was, 
b}'"  said  Judge  of  the  above-entitled  Court,  con- 
firmed. 

Dated  at  San  Francisco,  in  the  Northern  District 
of  California,  this  26th  day  of  January,  1942. 
WESTERN-KNAPP 
ENGINEERING  CO.,  a 
corporation.  Appellant, 
By  ARTHUR  P.  SHAPRO, 
Its  Attorney. 

[Endorsed] :  Filed  Jan.  27,  1942.  Copy  mailed  to 
Attys.  for  Trustee. 

E.  L.  S.  [85] 


I 
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[Title  of  District  Coui-t  and  Cause.] 
BOND  ON  APPEAL 

Whereas,  Western-Knapp  Engineering  Co.,  a 
Corporation,  the  apellant  in  tlie  above  proceeding- 
has  appealed  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit,  from  a  judgment 
made  and  entered  on  the  29th  day  of  December, 
1941,  against  said  appellant  in  said  proceeding  in 
the  Central  Division  of  the  United  States  District 
Court  for  the  Southern  District  of  California,  in 
favor  of  O.  T.  Gilbank,  as  Trustee  of  the  Estate  of 
the  bankrupt  above-named. 

Now,  Therefore,  in  consideration  of  the  premises 
and  such  appeal,  American  Employers'  Insurance 
Compan}^  incorporated  under  the  laws  of  the  Com- 
monwealth of  Massachusetts,  and  authorized  to 
transact  a  surety  business  in  the  State  of  California, 
does  hereby  midertake  and  promise  on  the  part  of 
said  appellant,  that  said  appellant  will  pay  all  costs 
of  said  appeal  which  may  be  awarded  against  it  if 
said  judgment  of  said  District  Court  is  affirmed  or 
if  said  appeal  is  dismissed,  together  with  such  costs 
as  said  Appellate  Court  may  award  if  said  judgment 
is  modified,  not  exceeding  the  sum  of  Two  Hundred 
Fifty  and  no/100  ($250.00)  Dollars,  to  which 
amount  it  acknowledges  itself  bound. 

It  is  further  stipulated  as  a  part  of  the  foregoing 
bond  that  in  case  of  the  breach  of  any  condition 
thereof,  the  above  named  District  Court  may,  upon 
notice  of  not  less  than  ten  (10)  days  to  the  surety 
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above  named,  proceed  summarily  in  said  action  or 
suit  to  ascertain  the  amount  which  said  surety  is 
bound  to  pay  on  account  of  such  breach,  and  render 
judgment  therefor  against  said  surety  and  award 
execution  therefor. 

Signed,  sealed  and  dated  this  26th  day  of  Janu-' 
ary,  1942. 

AMERICAN  EMPLOYERS' 
INSURANCE  COMPANY, 
(Seal)         By  JOHN  A.  VIOLICH, 
Attorney  in  Fact. 

The  premium  for  this  bond  is  $10.00  per  annum. 

Bond  approved  Jan.  27,  '42. 

PAUL  J.  McCORMICK, 
Judge.  [86] 

State  of  California, 

Coimty  of 

City  and  County  of 
San  Francisco — ss. 

On  This  26th  day  of  January,  A.  D.,  1942,  before 
me,  George  A.  Marks,  a  Notar}^  Public  in  and  for 
said  County  and  State,  personally  appeared  John 
A.  Violich  known  to  me  to  be  the  person  whose 
name  is  subscribed  to  the  within  Instrument,  as  the 
Attorney-in-fact  of  American  Employers'  Insur- 
ance Company,  and  acknov/ledged  to  me  that  he 
subscribed  the  name  of  American  Employers'  Insur- 
ance Company  thereto  as  principal  and  his  own 
name  as  Attorney-in-fact. 
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In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal  the  day  and  year 
in  this  certificate  first  above  written. 

(Seal)  GEORGE  A.  MARKS, 

Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires   September  23,   1942. 

[Endorsed]:  Filed  Jan.  27,  1942,  P.M.  R.  S. 
Zimmerman,  Clerk,  By  M.  M.  Karcher,  Deputy 
Clerk.  [87] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL  UNDER  RULE  75(a). 

To  the  above-entitled  Court,  and  to  R.  S.  Zimmer- 
man, Esq.,  Clerk  of  said  Court,  and  to  O.  T. 
Gilbank,  as  Trustee  of  the  estate  of  the  above- 
named  Bankrupt,  and  to  Messrs.  Mitchell,  John- 
son &  Ludwick,  his  attorneys : 

Comes  now  Western-Knapp  Engineering  Co.,  a 
corporation.  Appellant  herein,  and,  in  accordance 
with  Rule  75(a)  of  the  Federal  Rules  of  Civil 
Procedure,  designates  the  following  as  [88]  the  por- 
tions of  the  record,  proceedings  and  evidence  to  be 
contained  in  the  Record  on  Appeal,  Notice  of  which 
said  Appeal  w^as  heretofore  filed  herein  on  the  27th 
day  of  January,  1942,  viz : 

1.  (Appellee's)  Petition  to  Recover  Assets 
Fraudulently  or  Preferentially  Transferred  by 
Bankrupt  and  to  Avoid  Lien,  together  with  the 
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Stiiiiilation  amiexed  thereto,  and  dated  Novem- 
ber 13,  1940,  between  Hubert  F.  Laiigharn, 
former  Trustee  herein,  and  Appellant. 

2.  Order  to  Show  Clause  thereon  issued  on 
November  28,  1940,  by  Hon.  Hugh  L.  Dickson, 
Referee  in  Bankruptcy. 

3.  (Appellant's)  Answer  to  Petition  to  Re- 
cover Assets  Fraudulentl}^  or  Preferentially 
Transferred  by  Bankrupt  and  to  Avoid  Ijien. 

4.  Reporter's  Transcript  of  hearing  held  on 
January  30,  1940,  before  Hon.  Samuel  W. 
McNabb,  Referee  in  Bankruptcy. 

5.  Stii^ulation,  dated  February  19,  1940, 
amending  the  aforesaid  Petition  of  Trustee. 

6.  "Memorandum  Opinion",  dated  April  9, 
1941,  of  Hon.  Hugh  L.  Dickson,  Referee  in 
Bankruptcy,  and  Order  of  said  Referee,  dated 
April  11,  1941,  extending  time  of  Respondents 
to  file  Petition  for  Review  of  said  Referee's 
Order. 

7.  Referee's  Order  dated  June  6,  1941. 

8.  (Appellant's)  Petition  for  Review  of 
"Referee's  Order  Granting  Petition  to  Re- 
cover Assets  Fraudulently  or  Preferentially 
Transferred  by  Bankrupt  and  to  Avoid  Lien". 

9.  Referee's  Certificate  upon  said  Petition 
for  Review  of  said  Referee's  Order  dated  Jmie 
6,  1941. 

10.  Minute  "Order  in  Re  Review  of 
Referee's  Order,  and  Memorandum  of  Deci- 
sion",  entered   by   District  Judge,   and   dated 
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December  29,  1941,  confirming,  in  part,  and 
reversing,  in  part.  Referee's  Order  of  June 
6,  1941. 

11.  (Appellant's)    Notice  of  Appeal,  dated 
January  26,  1942. 

12.  (Ai^pellant's)  Bond  on  Appeal. 

13.  This  Designation  of  Contents  of  Record 
on  Appeal. 

Dated:  January  28,  1942. 

Respectfully  submitted, 

ARTHUR  P.  SHAPRO, 
Attorney  for  Appellant, 
Western-Knapp  Engineering 
Co.,  a  corporation.  [89] 


AFFIDAVIT  OF  SERVICE  BY  MAIL 
(C.  C.  P.  1013 A) 

No.  33788-J 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Agnes  Grodde,  being  sworn,  says  that  she  is  a 
citizen  of  the  United  States,  over  18  years  of  age, 
a  resident  of  said  City  and  Comity,  and  not  a  party 
to  the  within  action. 

That  affiant's  (business)  address  is  420  Russ 
Bldg.  San  Francisco,  Calif. 

That  affiant  served  a  copy  of  the  attached  Desig- 
nation of  Contents   of  Record  on  Appeal  Under 
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Rule  (75(a)  by  placing  said  copy  in  an  envelope 
addressed  to  Messrs.  Mitchell,  Johnson  &  Ludwick 
at  their  office  address  333  Roosevelt  Bldg.,  Los 
Angeles,  Calif,  which  envelope  was  then  sealed 
and  postage  fully  prepaid  thereon,  and  thereafter 
was  on  January  28,  1942,  deposited  in  the  United 
States  mail  at  San  Francisco,  Calif. 

That  there  is  delivery  service  by  United  States 
mail  at  the  place  so  addressed,  or  regular  com- 
munication by  United  States  mail  between  the  place 
of  mailing  and  the  place  so  addressed. 

AGNES  GODDE, 

Subscribed  and  sworn  to  before  me  on  this  28th 
day  of  January,  1942. 

[Seal]  LOUIS  WIENER, 

Notary  Public  in  and  for  said  county  and  state. 

[Endorsed] :    Filed  Jan.  29,  1942.  [90] 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  DESIGNATION  OF  CON- 
TENTS OF  RECORD  ON  APPEAL  UNDER 
RULE  75(a) 

To  the  above-entitled  Court,  and  to  R.  S.  Zim- 
merman, Esq.,  Clerk  of  said  Court,  and  to  O.  T. 
Gilbank,  as  Trustee  of  the  estate  of  the  above- 
named  Bankrupt,  and  to  Messrs.  Mitchell, 
Johnson  &  Ludwick,  his  attorneys: 

Comes  now  Western-Kjiapp  Engineering  Co.,  a 
corjooration,  Appellant  herein,  and,  in  accordance 
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with  Rule  75(a)  of  the  Federal  Rules  of  Civil 
Procedure,  designates  (in  addition  to  the  [91] 
items  described  in  its  Designation  dated  January 
28,  1942,  and  heretofore  filed  herein  on  January  29, 
1942),  the  following  as  the  portions  of  the  record, 
proceedings  and  evidence  to  be  contained  in  the 
Record  on  Appeal,  Notice  of  which  said  Appeal  was 
heretofore  filed  herein  on  the  27th  day  of  January, 
1942,  viz.: 

14.  Original  Debtor's  Petition  under  Chap- 
ter XI. 

15.  Order    of   Reference    of    said    Petition 
under  Chapter  XI  to  Referee. 

16.  Order  of  Adjudication  made  by  Referee 
on  September  11,  1940. 

17.  This  Supplemental  Designation  of  Con- 
tents of  Record  on  Appeal. 

Dated:  February  11,  1942. 

Respectfully  submitted, 

ARTHUR  P.  SHAPRO, 
Attorney  for  Appellant,  Western-Knapp  Engineer- 
ing Co.,  a  corporation.  [92] 
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AFFIDAVIT  OF  SERVICE  BY  MAIL 

(C.  C.  P.  1013A) 

No.  3378-J 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Agnes  Godde,  being  sworn,  says  that  she  is  a 
citizen  of  the  United  States,  over  18  years  of  age, 
a  resident  of  said  City  and  County,  and  not  a  party 
to  the  within  action. 

That  affiant's  (business)  address  is  420  Russ 
Bldg.,  San  Francisco,  Calif. 

That  affiant  served  a  copy  of  the  attached  Sup- 
plemental Designation  of  Contents  of  Record  on 
Appeal  Under  Rule  75(a)  by  placing  said  copy  in 
an  envelope  addressed  to  Messrs.  Mitchell,  Johnson 
&  Ludwick  at  their  office  address  333  Roosevelt 
Bldg.,  Los  Angeles,  Calif,  which  envelope  was  then 
sealed  and  postage  fully  prepaid  thereon,  and  there- 
after was  on  February  11,  1942,  deposited  in  the 
United  States  mail  at  San  Francisco,  Calif.  That 
there  is  delivery  service  by  United  States  mail  at 
the  place  so  addressed,  or  regular  commmiication 
by  United  States  mail  between  the  place  of  mailing 
and  the  place  so  addressed. 

AGNES  GODDE 

Subscribed  and  sworn  to  before  me  on  this  11th 
day  of  February,  1942. 

[Seal]  LOUIS  WIENER, 

Notaiy  Public  in  and  for  said  county  and  state. 

[Endorsed] :    Filed  Feb.  13,  1942.  [93] 
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[Title  of  District  Court  and  Cause.] 

ORDER  FOR  TRANSMISSION  OF  DOCU- 
MENTS AND  FOR  INCLUSION  THEREOF 
AS  PART  OF  THE  RECORD  ON  APPEAL 

It  appearing  to  the  Court  from  the  records, 
papers  and  files  herein  that,  under  date  of  Jan- 
uary 27,  1942,  an  appeal  has  been  perfected  herein 
by  Western-Knapp  Engineering  Co.,  a  corporation, 
from  the  "Order  in  Re  Review  of  Referee's  Order, 
and  Memorandum  of  Decision"  herein  made  by  this 
Court  on  December  29,  1941,  and  that  said  Appel- 
lant has,  by  designation  (mider  Rule  75(a)),  re- 
quested the  Clerk  of  this  Court  to  include  upon  the 
Record  on  said  Appeal  certified  copies  of  the  fol- 
lowing documents,  the  originals  of  which  are  on 
file  with  Hon.  Hugh  L.  Dickson,  Referee  in  Bank- 
ruptcy, and  not  with  said  Clerk  of  this  Court,  and 
good  cause  appearing  therefor, 

Now,  upon  motion  of  Arthur  P.  Shapro,  Esq., 
Attorney  for  said  Appellant, 

It  Is  Hereby  Ordered  that  said  Hon.  Hugh  L. 
Dickson,  Referee  in  Bankruptcy,  forthwith  transmit 
to  the  Clerk  of  the  above-entitled  Court  the  orig- 
inals of  each  and  all  of  the  following  documents  on 
file  with  him  in  the  above-entitled  matter,  viz.: 

(a)  Order  to  Show  Cause,  dated  November 
28,  1940,  issued  by  said  Referee  upon  the  Peti- 
tion of  Hubert  F.  Laugharn,  (former)  Trustee 
herein,  and  to  which  Appellant  and  Western 
Machinery   Company,   a   corporation,   are   Re- 
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spondents,  and  which  [94]  was  returnable  on 
the  16th  day  of  December,  1940. 

(c)  Order  of  said  Referee,  dated  April  11, 
1941,  extending  time  of  Respondents  to  file 
Petition  for  Review  of  said  Referee's  Order. 

It  Is  Further  Ordered  that  certified  copies  of 
items  above  numbered  (a)  and  (c),  when  so  re- 
ceived by  said  Clerk  from  said  Referee,  shall  be 
included  in  the  Record  on  Appeal  to  be  hereafter 
prepared  by  said  Clerk  and  transmitted  to  the  Cir- 
cuit Court  of  Appeals,  for  the  Ninth  Circuit,  pur- 
suant to  the  provisions  of  Rule  75(b)  of  the  Federal 
Rules  of  Civil  Procedure. 

Dated  at  Los  Angeles,  in  said  District,  this  13th 
day  of  February,  1942. 

PAUL  J.  Mccormick 

District  Judge 
[Endorsed] :     Piled  Feb.  13,  1942.  [95] 


[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE 

I.  R.  S.  Zimmerman,  Clerk  of  the  District  Court 
of  the  Ignited  States  for  the  Southern  District  of 
California,  do  hereby  hereby  certify  that  ihQ  fore- 
going pages  numbered  from  1  to  95  inclusive  con- 
tain full,  true  and  correct  copies  of:  Debtor's  Peti- 
tion; Resolution  of  Board  of  Directors;  Approval 
of   Petition    and    Order   of    Reference;    Order    of 


vs.  O.  T.  Gilhank  117 

Adjudication;  Stipulation  dated  Nov.  13,  1940; 
Petition  of  Trustee  for  Recovery  of  Assets;  Order 
to  Show  Cause;  Answer  to  Petition  of  Trustee; 
Stipulation  Amending  Trustee's  Petition  dated 
Feb.  19,  1940;  Order  of  Referee  dated  June  6, 
1941;  Order  Extending  Time  to  File  Petition  for 
Review;  Petition  for  Review;  Referee's  Certificate 
on  Review;  Order  and  Decision  of  District  Judge; 
Notice  of  Appeal;  Bond  on  Appeal;  Designation 
of  Record  on  Appeal;  Supplemental  Designation 
of  Record  on  Appeal,  and  Order  for  Inclusion  of 
Certain  Documents  in  the  Record,  which  constitute 
the  record  on  appeal  to  the  United  States  Circuit, 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  the  fees  of  the  clerk  for 
comparing,  correcting  and  certifying  the  foregoing 
record  amoimt  to  $30.95,  which  amoimt  has  been 
paid  to  me  by  Appellant. 

Witness  mv  hand  and  the  seal  of  the  said  Dis- 
trict Court  this  28th  day  of  February,  A.  D.  1942. 

[Seal]  R.  S.  ZIMMERMAN, 

Clerk, 
By:  EDMUND  L.  SMITH, 

Deputy. 


[Endorsed]:  No.  10073.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Western- 
Knapp  Engineering  Co.,  a  corporation,  Appellant, 
vs.  O.  T.  Clilbank,  Trustee  of  the  Estate  of  Juml^o 
Consolidated     Mining     Company,     a     corporation. 
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Bankrupt,  Appellee.  Transcript  of  Record.  Upon 
Appeal  from  the  District  Court  of  the  United 
States  for  the  Southern  District  of  California, 
Central  Division. 

Filed  March  2,  1942. 

PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Case  No.  10073 

WESTERN-KNAPP  ENGINEERING  CO., 

Appellant, 
vs. 

O.  T.  GILBANK,  Trustee,  etc.. 

Appellee. 

CONCISE  STATEMENT  OF  POINTS  TO  BE 
RELIED  I'PON  BY  APPELLANT  ON  AP- 
PEAL, AND  DESIGNATION  OF  PARTS 
OF  THE  RECORD  NECESSARY  FOR  THE 
CONSIDERATION  THEREOF  UNDER 
RULE  19(6). 

CONCISE  STATEMENT  OF  POINTS  TO  BE 
RELIED  UPON  BY  APPELLANT  UNDER 
RULE  19(6) 

Comes  now  Western-Knapp  Engineering  Co.,  a 
corporation.  Appellant  herein,  and,  in  accordance 
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with  Rule  19(6)  of  the  above-entitled  Court,  speci- 
fies the  following  as  a  concise  statement  of  the 
points  on  which  said  Appellant  intends  to  rely  on 
the  appeal  heretofore  perfected  (and  filed  in  the 
above-entitled  Court)  from  the  Order  made  and 
entered  by  Hon.  Paul  J.  McCormick,  Judge  of  the 
United  States  District  Court,  for  the  Southern 
District  of  California,  on  the  29th  day  of  December, 
1941,  and  more  particularly  specified  and  described 
in  the  Notice  of  such  Appeal  (Certified  Record 
p.  84),  dated  January  26,  1942,  and  filed  with,  the 
Clerk  of  said  District  Court  on  the  27th  day  of 
Jaiiiiai-y,  1942,  viz. : 

That  that  portion  of  that  certain  ORDER  OF 
said  DISTRICT  JUDGE,  ENTERED  in  said 
District  Court  ON  THE  29TH  DAY  OF  DE- 
CEMBER, 1941,  (C.  R.  p.  81),  wherein  and  whereby 
said  District  Court  adopted  as  the  Findings  of 
Fact  and  Conclusions  of  Law  of  said  Court,  the 
Findings  of  Fact  and  Conclusions  of  Law  (C.  R. 
pp.  69-75)  of  the  Hon.  Hugh  L.  Dickson,  Referee 
in  Bankruptcy  of  said  Court  (as  set  forth  in  said 
Referee's  Certificate  upon  the  Petition  for  Review 
filed  with  said  District  Court  by  Appellant  from 
that  certain  Order  of  said  Referee  made  and  en- 
tered by  him  on  the  6th  day  of  June,  1941),  and 
WHEREIN  AND  WHEREBY,  and  to  the  extent 
that,  by  said  Order,  SAID  DISTRICT  JUDGE 
CONFIRMED  THE  said  ORDER  OF  said  REF- 
EREE DATED  the  said  6TH  DAY  OF  JUNE, 
1941    (C.  R.  p.  76),  all  IN  SO  FAR  AS   SAID 
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REFEREE'S  ORDER,  and  the  subsequent  Order 
of  the  District  Judge  confirming  same  (hereinafter 
referred  to  as  the  ''Order  herein  appealed  from") 
refers  and  APPLIES  TO  THE  PERSONAL 
PROPERTY  DESCRIBED  in  and  AS  ''PARCEL 
TWO"  OF  SAID  REFEREE'S  ORDER,  was  and 
is  erroneous  and  contrary  to  law,  in  that 

(a)  Said  Order  herein  appealed  from  is  not  sup- 
ported by,  and  is  contrary  to  the  evidence  adduced 
by  Appellant  and  by  Appellee  upon  the  hearing 
before  said  Referee  of  said  Appellee's  "Petition  to 
Recover  Assets  Fraudulently  or  Preferentially 
Transferred  by  Bankrupt  and  to  Avoid  Lien" 
(C.  R.  page  16)  ; 

(b)  That  the  evidence  adduced  by  Appellee  in 
support  of  his  said  Petition  was  and  is  insufficient 
to  warrant  the  relief  therein  prayed  for  and/or 
thereafter  granted  to  Appellee  by  the  aforesaid 
Referee's  Order  and  by  the  Order  herein  appealed 
from  (with  respect  to  the  said  personal  property 
described  as  "Exhibit  2"); 

(c)  That  the  aforesaid  evidence  so  adduced  by 
Appellant  and  Appellee  upon  the  hearing  by  said 
Referee  of  said  Appellee's  Petition  shows  affirma- 
tively, and  without  contradiction,  that  the  Bank- 
ruj3t.  Jumbo  Consolidated  Mining  Company,  a  cor- 
poration, was  at  all  of  the  times  therein  mentioned 
a  corporation  duly  organized  and  existing  imder 
and  by  virtue  of  the  laws  of  the  State  of  Nevada, 
and  at  all  times  since  on  or  about  the  1st  day  of 
September,   1937,   was  qualified  to   and  did  carry 
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on  business,  as  such  foreign  corporation,  in  the 
State  of  California,  and  that  by  reason  of  the  prem- 
ises and  all  of  the  evidence  so  adduced  upon  the 
issues  so  raised  by  Appellant's  answer  to  Appellee's 
''Petition  to  Recover  Assets  Fraudulently  or  Pref- 
erentially Transferred  by  Bankrupt  and  to  Avoid 
Lien",  SAID  BANKRUPT  WAS,  AT  THE 
TIME  OF  THE  EXECUTION  OF  THE  CON- 
TRACT OF  CONDITIONAL  SALE  BETWEEN 
SAID  BANKRUPT  AND  APPELLANT, 
DATED  MAY  23,  1938,  and  of  the  Supplemental 
Agreement  on  Conditional  Sale,  likewise  between 
said  parties,  and  of  even  date  therewith,  A  FOR- 
EIGN CORPORATION  AND  A  NON-RESI- 
DENT OF  THE  STATE  OF  CALIFORNIA, 
WITHIN  THE  MEANING  OF  SECTION  2980 
OF  THE  CIVIL  CODE  OF  CALIFORNIA; 

(d)  That  the  evidence  so  adduced  by  the  re- 
spective parties  upon  the  aforesaid  issues,  likewise 
by  reason  of  the  premises,  shows  affirmatively  that 
the  aforesaid  and  above  described  Contract  of  Con- 
ditional Sale  and  Supplemental  Agreement  thereon, 
between  said  Bankrupt  and  Appellant,  w^ere  prop- 
erly and  timely  and  duly  recorded  in  compliance 
and  in  accordance  with  the  provisions  of  the  afore- 
said Section  2980  of  the  Civil  Code  of  California; 
and  that,  in  all  respects,  said  Contract  of  Condi- 
tional Sale  and  all  of  the  rights  and  privileges 
therein  granted  to  Appellant  were  and  are  valid, 
enforceable   and   subsisting,   both   as   against   said 
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Bankrupt,    and    as    against    Appellee    herein    (the 
Trustee  of  said  Bankrupt's  estate) ; 

(e)  That  at  none  of  the  times  hereinabove  or 
in  said  Appellee's  "Petition  to  Recover  Assets 
Fraudulently  or  Preferentially  Transferred  by 
Bankrupt  and  to  Avoid  Lien"  mentioned,  was  said 
Bankrupt  (the  conditional  vendee  of  tjie  personal 
property  described  as  "Exhibit  2"  thereof)  a  "resi- 
dent" of  the  County  of  Los  Angeles,  State  of  Cali- 
fornia, as  that  term  is  used  in  said  Section  2980 
of  said  Civil  Code,  so  as  to  require  the  recordation 
of  said  Contract  of  Conditional  Sale  between  said 
Bankrupt  and  Appellant  in  the  said  County  of 
Los  Angeles. 

Dated  at  San  Francisco,  California,  this  3rd  da}^ 
of  March,  1942. 

Respectfully  submitted, 

ARTHUR  S.  SHAPRO 
Attorney  for  Appellant 
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DESIGNATION  OF  PARTS  OF  RECORD 
NECESSARY  FOR  THE  CONSIDERATION 
OF  APPEAL  UNDER  RULE  19(6) 

Comes  now  Western-Knapp  Engineering  Co.,  a 
corporation,  Appellant  herein,  and  hereby  desig- 
nates, as  the  parts  of  the  Record  which  it  thinks 
necessary  for  the  consideration  of  such  Appeal,  the 
entire  Record  as  contained  in  the  transcript  of 
such  Record  on  Appeal  heretofore  transmitted  to 
the  Clerk  of  the  above-entitled  Court  by  the  Clerk 
of  the  United  States  District  Court,  for  the  South- 
em  District  of  California. 

Dated  March  3,  1942. 

ARTHUR  S.   SHAPRO 
Attorney  for  AiDpellant, 

[Endorsed]:  Filed  March  2,  1942.  Paul  P. 
O'Brien,  Clerk. 


No.  10,073 


-y 


IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


"Western-Knapp  Engineering  Co. 

(a  corporation), 

Appellant, 
vs. 

O.  T.  GiLBANK,  Trustee  of  the  Estate 
of  Jiimbo  Consolidated  Mining  Com- 
pany (a  corporation),  Bankrupt, 

Appellee. 


OPENING  BRIEF  FOR  APPELLANT. 


ARraiTR  P.  Shapro, 

Buss  Building,  San  Francisco, 

Attorney  for  Appellant. 
Harold  A.  Block, 

Monadnock  Building,  San  Francisco,  .^  ,.,.  ^  -      j    .  _-*^ 

Of  Counsel.  PiLlbU 

APR  ^  0  1942 


l>AULP.O*BRI£N, 

OLEItJK 


Subject  Index 

Page 
Jurisdiction    1 

Statement  of  the  case 3 

The   question   involved 4 

Statutes  involved  5 

Specification  of  errors  upon  which  appellant  relies 6 

Argument    10 

I.  Section  2980  of  the  California  Civil  Code  makes  dif- 
ferent recordation  requirements  for  "residents"  and 
for  ' '  non-residents  " 10 

II.    Within  the  meaning  of  Section  2980  of  the  California 

Civil  Code  the  bankrupt-buyer  was  a  "non-resident"     11 

A.  There  are  no  California  cases  interpreting  this 
point 11 

B.  Similar  statutes  in  other  states  have  been  inter- 
preted by  the  Federal  Courts  to  hold  that  a  for- 
eign corporation  is  always  a  "non-resident"  within 
the  meaning  of  such  recording  statutes 12 

Conclusion    19 


Table  of  Authorities  Cited 


Cases  Pages 

A  &  B  Oil  Co.,  Matter  of,  95  F.  (2d)  946 11 

Babcock  &  Wilcox  Co.  v.  Spaulding   (1936,  C.  C.  A.  1st), 

86  F.  (2d)  256 13, 14, 15 

Brown  Co.,  In  re,  (1936),  14  F.  Supp.  251 13, 15, 16 

Germania   Fire   Insurance   Company   v.   Francis,   11   Wall.   210, 
20  L.  Ed.  77 14 

Schollinberger,  In  re,  96  U.  S.  369,  24  L.  Ed.  853 15 

Ward  V.  Southern  Sand  &  Gravel  Co.  (1929)  (U.S.D.C.N.C), 

33  F.  (2d)  773 16 

Whitney  v.  Browne  (1902),  180  Mass.  597,  62  N.  E.  979. ...       16 

Codes  and  Statutes 

Bankruptcy    Act : 

Section  24a  (Title  11,  U.  S.  C.  A.,  Sec.  47(a) 3 

Chapter  11  (Title  11,  U.  S.  C.  A.,  Sec.  202) 2 

California  Civil  Code: 

Section  405   4,  6, 17n 

Section  2959a   6, 11 

Section  2980   4,  5,  8,  9, 10, 12, 18, 19 

Pub.  Laws,  N.  H.  1926,  c.  216,  Sees.  27,  28,  30 12 

Text 

Jones  on  Chattel  Mortgages  and  Conditional  Sales,  Sec.  253       16 


No.  10,073 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Western-Knapp  Engineering  Co. 

(a  corporation), 

Appellant, 

vs. 

O.  T.  GiLBANK,  Trustee  of  the  Estate 
of  Jumbo  Consolidated  Mining  Com- 
pany (a  corporation),  Bankrupt, 

Appellee. 


OPENING  BRIEF  FOR  APPELLANT. 


JURISDICTION. 

This  is  an  appeal  from  a  portion  of  that  certain 
Order  of  the  District  Coui"t  of  the  United  States  for 
the  Southern  District  of  California,  Central  Division, 
entered  in  said  District  Court  on  the  29th  day  of 
December,  1941  (Transcript  of  Record,  pp.  102-105), 
wherein  and  whereby  said  District  Court  adopted  as 
the  Findings  of  Fact  and  Conclusions  of  Law  of  said 
Coui-t,  the  Findings  of  Fact  and  Conclusions  of  Law 
(T.  R.  pp.  85-95)  of  the  Referee  in  Bankruptcy  of 
said  Court  (as  set  forth  in  said  Referee's  Certificate 
upon  the  Petition  for  Review,  filed  with  said  District 


Court  by  Appellant,  of  that  certain  Order  of  said 
Referee  made  and  entered  by  him  on  the  6th  day  of 
June,  1941  (T.  R.  pp.  95-101),  wherein  and  whereby, 
said  District  Judge  confirmed  the  said  Order  of  said 
Referee,  in  so  far  as  said  Referee's  Order,  and  the 
subsequent  Order  of  the  District  Judge  confirming 
the  same  refers  and  applies  to  the  personal  property 
described  in  and  as  ''Parcel  Two"  (T.  R.  pp.  97-98) 
of  said  Referee's  Order. 

On  March  15,  1939,  the  Jumbo  Consolidated  Min- 
mg  Company,  a  Nevada  Corporation,  filed  with  the 
District  Court  of  the  United  States  for  the  Southern 
District  of  California,  Central  Division,  its  Petition 
under  Chapter  11  of  the  Bankruptcy  Act.  (Title  11, 
U.  S.  C.  A.,  Sec.  202)  (T.  R.  pp.  1-11.)  Subsequently 
the  Referee  in  Bankruptcy,  to  whom  the  aforesaid 
proceedings  had  been  referred,  made  and  entered  an 
Order  of  Adjudication  in  Bankruptcy.  (T.  R.  pp. 
14-15.) 

On  November  28,  1940,  the  appellee  (trustee  in 
bankruptcy  herein)  filed  with  the  Referee  in  Bank- 
ruptcy his  "Petition  to  Recover  Assets  Fraudulently 
or  Preferentially  Transferred  by  Bankrupt  and  to 
Avoid  Lien"  (T.  R.  pp.  19-31),  naming  the  appellant 
herein  as  one  of  the  respondents  to  an  Order  to  Show 
Cause  thereon.  (T.  R.  pp.  31-34.)  Within  the  time 
allowed  by  law  appellant  and  the  other  respondent 
to  said  Order  to  Show  Cause  filed  their  answer  to 
said  Petition  (T.  R.  pp.  35-44)  and  joined  issue  on 
certain  xjoints  which  were  thereupon  raised  by  the 
pleadings  hereinabove  referred  to.    Certain  hearings 


on  said  Order  to  Show  Cause  were  had,  as  a  result 
of  which,  the  Referee  made  and  entered  that  certain 
''Order"  of  June  6,  1941,  heretofore  referred  to. 

On  July  22,  1941,  and  within  the  time  allowed  by 
law,  appellant  filed  its  "Petition  for  Review"  of 
said  Order  (T.  R.  pj).  68-74),  and  on  December  29, 
1941,  the  District  Court  made  and  entered  the  Order 
herein  appealed  from  whereby  said  District  Couii 
confirmed  a  jDoriion  of  the  said  Referee's  Order,  and 
vacated  another  portion  of  said  Order.  (T.  R.  pp. 
102-105.) 

This  appeal  is  prosecuted  from  that  portion  of  the 
aforesaid  order  of  the  District  Court  which  confirmed 
and  failed  to  vacate  the  Referee's  Order  of  June  6, 
1941. 

The  appellate  jurisdiction  of  this  Court  is  invoked 
mider  Section  24a  of  the  Bankruptcy  Act  (Title  11, 
U.  S.  C.  A.,  Sec.  47(a))  and  General  Order  in  Bank- 
ruptcy No.  36. 


STATEMENT  OF  THE  CASE. 
On  May  23,  1938,  appellant  (as  conditional  vendor), 
and  bankrupt  (as  conditional  vendee),  entered  into 
a  Contract  of  Conditional  Sale  coA'^ering  certain  min- 
ing machinery  (described  in  T,  R,  pp.  97-99  as  ''Par- 
cel One",  "Parcel  Two",  and  "Parcel  Three".)  (Find- 
ing No.  8;  T.  R.  p.  90.)  In  this  appeal  w^e  are  solely 
concerned  w^ith  the  personal  property  described  as 
"Parcel  Two",  the  correctness  of  the  appellee's  posi- 
tion with  reference  to  "Parcels  One  and  Three"  hav- 


ing  been  conceded.  (T.  R.  p.  75.)  The  aforesaid  Con- 
tract of  Conditional  Sale  was  recorded  on  May  28, 
1938,  in  Book  "IT"  of  Agreements,  at  pages  462  et 
seq.,  in  the  office  of  the  County  Recorder  of  Cala- 
veras County,  California.  (Finding  No.  9;  T.  R.  pp. 
90-91.)  Said  contract  was  never  recorded  in  any 
other  county.  (T.  R.  p.  91.)  The  personal  property 
described  in  ''Parcel  Two"  of  said  contract  was  to 
be  situated  at  the  Mt.  King  Mine,  which  is  located 
in  Calaveras  County,  California.  (Finding  No.  6;  T. 
R.  p.  89.) 

At  all  of  the  times  herein  mentioned  the  bankrupt 
was  a  Nevada  Corporation,  and  was  qualified  to  do 
business  in  California.  (Finding  No.  2;  T.  R.  pp. 
85-88.)  In  the  certificate  filed  with  the  Secretary  of 
State  of  the  State  of  California  (as  required  of  for- 
eign corporations  doing  business  in  this  State  under 
Section  405  of  the  California  Civil  Code),  the  bank- 
rupt had  designated  the  County  of  IjOs  Angeles  as 
the  ''principal  office  of  the  corporation  ivithin  the 
State  of  California".  (Italics  ours;  T.  R.  p.  87.) 


THE  QUESTION  INVOLVED. 

The  only  question  involved  in  this  appeal  is  Avhether 
the  hankrupt-huyer  (a  foreign  corporation)  was  a 
'"non-resident"  of  the  State  of  Calif omiia  ivithin  the 
meaning  of  Section  2980  and  related  provisions  of 
the  California  Civil  Code  so  as  to  require  the  record- 
ing of  the  Contract  of  Conditional  Sale  in  Los  An- 
geles  County.    (Referee's   Certificate,   T.   R.   p.    75; 


Order  and  Memo  of  District  Judge,  T.  R.  pp.  102- 
105.) 


STATUTES  INVOLVED. 

The  pertinent  portions  of  the  statutes  involved  in 
this  case  are  as  follows: 

Section  2980,  Calif oryiia  Civil  Code: 

^'Eveiy  conditional  sales  contract  *  *  *  of 
equipment  and  machineiy  used  or  to  be  used  for 
mining  purposes,  must  be  *  *  *  recorded  within 
twenty  (20)  days  after  its  execution  in  the  office 
of  the  recorder  of  the  county  where  the  buyer 

*  *  *  resides  at  the  time  he  executes  such  con- 
tract *  *  *  or  in  case  the  buyer  *  *  *  {g  a 
non-resident  of  this  State,  in  the  ^office  of  the  re- 
corder of  the  county  or  comities  tvhere  the  prop- 
erty involved  is  located  at  the  time  the  contract 

*  *  *  is  executed  by  the  buyer  *  *  *  and  a 
contract  of  conditional  sale  of  equipment  and 
machineiy  used  or  to  be  used  for  mining  pur- 
poses shall  also  be  recorded  in  every  case  in  the 
county  where  the  property  is  situated,  otheiwise, 
it  shall  be  void  as  to  the  lien,  or  interest  of  the 
seller  *  *  *  against  *  *  *  those  having  no 
actual  knowledge  of  the  contract  *  *  *  who 
became  creditors  of  the  buyer  *  *  *  while  said 
property  is  in  the  possession  of  any  of  the  last 
mentioned  parties. 

Sections  2959a  and  2965  of  the  Civil  Code  are 
hereby  made  applicable  to  the  instrmnents  re- 
quired to  be  recorded  by  this  section  in  the  same 
manner  as  to  mortgages  of  personal  property." 
(Italics  ours.) 
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Section  2959a,  Calif oniicu  Civil  Code: 

''Where  the  mortgagor  of  personal  property 
or  crops  is  a  corporation  or  a  partnership  the 
county  of  residence  thereof  for  the  purpose  of 
recording  such  mortgage  shall  be  deemed  to  be 
the  county  wherein  such  corporation  or  partner- 
ship has  its  principal  place  of  business  within 
this  state." 

Section  405,  California  Civil  Code: 

"In  this  chapter  the  term  'foreign  corpora- 
tion' means  a  coi*poration  not  incorporated  under 
the  laws  of  this  state    *    *    *" 

"No  foreign  corporation  shall  transact  intra- 
state business  in  this  State  until  it  has  filed  with 
the  Secretary  of  State  a  copy  of  its  articles  duly 
certified  by  the  Secretary  of  State  or  other  offi- 
cial of  the  government  imder  the  laws  of  which  it 
was  created,  nor  until  it  has  also  filed  with  the 
Secretary  of  State  a  statement  setting  forth: 

(1)  The  location  and  address  of  its  principal 
office; 

(2)  The  location  and  address  of  its  principal 
office  within  this  state:    *    *    *" 


SPECIFICATION  OF  ERRORS  UPON  WHICH 
APPELLANT  RELIES. 

The  appellant  specifies  as  error  (T.  R,  pp.  118- 
122): 

That  that  portion  of  that  certain  ORDER  OF  said 
DISTRICT  JUDGE,  ENTERED  in  said  District 
Court    ON    THE    29TH    DAY    OF    DECEMBER, 


1941  (T.  R.  pp.  102-105),  wherein  and  whereby 
said  District  Couit  adopted  as  the  Findings  of 
Fact  and  Conclusions  of  Law  of  said  Court,  the 
Findings  of  Fact  and  Conckisions  of  Law  (T.  R. 
pp.  85-95)  of  the  Hon.  Hugh  L.  Dickson,  Referee 
in  Bankruptcy  of  said  Coiu't  (as  set  forth  in 
said  Referee's  Certificate  upon  the  Petition  for 
Review  filed  with  said  District  Court  by  Appellant 
from  that  certain  Order  of  said  Referee  made  and 
entered  by  him  on  the  6th  day  of  June,  1941),  and 
WHEREIN  AND  WHEREBY,  and  to  the  extent 
that,  by  said  Order,  SAID  DISTRICT  JUDGE  CON- 
FIRMED THE  said  ORDER  OF  said  REFEREE 
DATED  the  said  6TH  DAY  OF  JUNE,  1941  (T.  R. 
pp.  95-101),  all  IN  SO  FAR  AS  SAID  REFEREE'S 
ORDER,  and  the  subsequent  Order  of  the  District 
Judge  confirming  same  (hereinafter  referred  to  as  the 
''Order  herein  appealed  from")  refers  and  APPLIES 
TO  THE  PERSONAL  PROPERTY  DESCRIBED 
in  and  as  "PARCEL  TWO"  OF  SAID  REFEREE'S 
ORDER,  w^as  and  is  erroneous  and  contrary  to  law, 
in  that 

(a)  Said  Order  herein  appealed  from  is  not  sup- 
ported by,  and  is  contrary  to  the  evidence  adduced 
by  Appellant  and  by  Appellee  upon  the  hearing  be- 
fore said  Referee  of  said  Appellee's  'Petition  to  Re- 
cover Assets  Fraudulently  or  Preferentially  Trans- 
ferred by  Bankrupt  and  to  Avoid  Lien'  (T.  R.  pp. 
19-31)  ; 

(b)  That  the  evidence  adduced  by  Appellee  in  sup- 
port of  his  said  Petition  was  and  is  insufficient  to 
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warrant  the  relief  therein  prayed  for  and/or  there- 
after granted  to  Appellee  by  the  aforesaid  Referee's 
Order  and  by  the  Order  herein  appealed  from  (with 
respect  to  the  said  Personal  property  described  as 
'Exhibit  2'); 

(c)  That  the  aforesaid  evidence  so  adduced  by  Ap- 
pellant and  Appellee  upon  the  hearing  by  said 
Referee  of  said  Appellee's  Petition  shows  affirma- 
tively, and  without  contradiction,  that  the  BankiTipt, 
Jumbo  'Consolidated  Mining  Company,  a  corporation, 
was  at  all  of  the  times  therein  mentioned  a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  Nevada,  and  at  all  times 
since  on  or  about  the  1st  day  of  September,  1937, 
was  qualified  to  and  did  carry  on  business,  as  such 
foreign  corporation,  in  the  State  of  California,  and 
that  by  reason  of  the  premises  and  all  of  the  evidence 
so  adduced  upon  the  issues  so  raised  by  Appellant's 
answer  to  Appellee's  'Petition  to  Recover  Assets 
Fraudulently  or  Preferentially  Transferred  by  Bank- 
rupt and  to  Avoid  Lien",  SAID  BANKRUPT  WAS, 
AT  THE  TIME  OF  THE  EXECUTION  OF  THE 
CONTRACT  OF  CONDITIONAL  SALE  BE- 
TWEEN SAID  BANKRUPT  AND  APPELLANT, 
DATED  MAY  23,  1938,  and  of  the  Supplemental 
Agreement  on  Conditional  Sale,  likewise  between  said 
parties,  and  of  even  date  therewith,  a  FOREIGrN 
CORPORATION  AND  A  NONRESIDENT  OF 
THE  STATE  OF  CALIFORNIA  WITHIN  THE 
MEANING  OF  SECTION  2980  OF  THE  CIVIL 
CODE  OF  CALIFORNIA; 


(d)  That  the  evidence  so  adduced  by  the  respective 
parties  upon  the  aforesaid  issues,  likewise  by  reason 
of  the  premises,  shows  affirmatively  that  the  afore- 
said and  above  described  Contract  of  Conditional  Sale 
and  Supplemental  A2:reement  thereon,  between  said 
Bankrupt  and  Appellant,  were  properly  and  timely 
and  duly  recorded  in  compliance  and  in  accordance 
with  the  provisions  of  the  aforesaid  Section  2980  of 
the  Civil  Code  of  California ;  and  that,  in  all  respects, 
said  Contract  of  Conditional  Sale  and  all  of  the  rig-hts 
and  privileges  therein  granted  to  Appellant  were  and 
are  valid,  enforceable  and  subsisting,  both  as  ag:ainst 
said  Bankrupt,  and  as  against  Appellee  herein  (the 
Trustee  of  said  Bankrupt's  estate)  ; 

(e)  That  at  none  of  the  times  hereinabove  or  in 
said  Appellee's  'Petition  to  Recover  Assets  Fraudu- 
lently or  Preferentially  Transferred  by  Bankrupt 
and  to  Avoid  Lien'  mentioned,  was  said  Bankrupt 
(the  conditional  vendee  of  the  personal  property  de- 
scribed as  'Exhibit  2'  thereof)  a  'resident'  of  the 
County  of  Los  Angeles,  State  of  Calif oiTiia,  as  that 
term  is  used  in  said  Section  2980  of  said  Civil  Code, 
so  as  to  require  the  recordation  of  said  Contract  of 
Conditional  Sale  between  said  Bankrupt  and  Appel- 
lant in  the  said  Coimty  of  Los  Angeles. 
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ABaUMENT. 

I. 

SECTION  2980  OF  THE  CALIFORNIA  CIVIL  CODE  MAKES  DIF- 
FERENT RECORDATION  REQUIREMENTS  FOR  "RESI- 
DENTS"  AND  FOR  "NON-RESIDENTS". 

Paraphrasing  the  code  section  involved,  we  see: 

A.  If  the  conditional  buyer  is  a  resident,  the  con- 
tract must  be  recorded  in  the  ''office  of  the  recorder 
of  the  coiuity  where  the  buyer  *  *  *  resides"  at 
the  time  he  executes  the  contract.  Such  contract  must 
also  be  recorded  in  the  comity  where  the  property  is 
''situated",  when  the  contract,  as  here,  involves 
"equipment  and  machinery  used  or  to  be  used  for 
mining  purposes". 

B.  If  the  conditional  buyer  is  a  non-resident,  the 
contract  must  be  recorded  "in  the  county  or  counties 
where  the  property  involved  is  located  at  the  time 
the  contract  is  *  *  *  executed  by  the  buyer". 

It  is  of  no  importance  here  for  us  to  determine 
why  the  legislature  made  different  requirements  for 
residents  and  non-residents.  The  fact  is  that  the  re- 
quirements are  different.  In  the  instant  case,  the 
conditional  sales  contract  involved  was  recorded 
where  the  property  involved  was  located  at  the  time 
the  contract  was  executed;  it  was  not  recorded  where 
the  buyer  had  its  purported  "resident^'  within  the 
State  of  California,  to-wit:  in  Los  Angeles  County. 

If  the  banknipt-buyer  was  a  "resident"  of  this 
State  within  the  meaning  of  the  requirements  set 
forth  in  Section  2980  of  the  Civil  Code  for  "resi- 
dents", then  the  contract  was  improperly  recorded, 
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and  this  appeal  must  fail.  On  the  other  hand,  if  the 
baiikinipt-buyer  was  a  ** non-resident"  of  this  state 
within  the  requirements  of  said  code  section,  the 
contract  was  properly  recorded  in  Calaveras  County, 
and  the  Order  herein  appealed  from  should  be  re- 
versed. 


II. 

WITHIN  THE  MEANING  OF  SECTION  2980  OF  THE  CALIFORNIA 
CIVIL  CODE  THE  BANKRUPT-BUYER  WAS  A  "NON-RESI- 
DENT", 

A.     THERE  ABE  NO  CALITORNIA  CASES  INTERPRETING 
THIS  POINT. 

So  far  as  we  have  been  able  to  determine,  this  is 
a  case  of  first  impression  both  in  the  Federal  Courts 
and  in  the  Courts  of  the  State  of  California.  There 
are  no  cases  deciding  whether  a  foreign  corporation 
is  a  ''resident"  or  ''non-resident"  within  the  meaning 
of  this  code  section. 

Nor  are  there  any  cases  involving  a  similar  deter- 
mination of  that  question  under  the  related  Section 
2959a  of  the  Civil  Code.  Matter-  of  A  S  B  Oil  Co., 
95  F.  (2d)  946,  is  as  close  a  Califorfiia  case  as  we 
have  been  able  to  find,  but  that  case  holds  that  so  far 
as  a  domestic  corporation  is  concerned,  it  is  a  resident 
of  the  Coimty  of  its  designated  principal  place  of 
business  within  the  meaning  of  Section  2959a  of  the 
California  Civil  Code.  Under  the  doctrine  of  this 
case,  we  must  concede  that  if  the  bankrupt-buyer 
had  been  a  CaUfomia  corporation  rather  than  a  Ne- 
vada corporation,  the  recordation  herein  could  not 
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legally  be  supported.  The  point  is,  however,  that  we 
here  have  the  problem  of  where  the  proper  recorda- 
tion (under  Section  2980,  Civil  Code)  must  be  made 
when  the  buyer  is  a  foreign  corporation. 

B.  SIMTLAB  STATUTES  IN  OTHER  STATES  HAVE  BEEN  INTEE- 
PRETED  BY  THE  FEDERAL  COURTS  TO  HOLD  THAT  A  FOR- 
EIGN CORPORATION  IS  ALWAYS  A  "NON-RESIDENT"  WITHIN 
THE  MEANING  OF  SUCH  RECORDING  STATUTES. 

In  New  Hampshire  the  conditional  sales  recording 
statute  (Pub.  Laws,  N.  H.  1926,  c.  216,  Sees.  27,  28, 
30)  requires  a  memorandum  of  the  contract  ''to  be 
recorded  in  the  town  clerk's  office  of  the  to\Mi: 

I.  Where  the  purchaser  resides,  if  within  this 
state;  or 

II.  Where  the  vendor  resides,  if  within  this 
state;  or 

III.  Where  the  pi'operty  is  situated  if  neither 
purchaser  or  vendor  resides  in  the  State.'*  (Ital- 
ics ours.) 

In  a  case  which  involved  a  corporation  organized 
imder  the  laws  of  the  State  of  Maine  (as  seller)  and 
a  coi'poration  organized  under  the  laws  of  New  York, 
but  licensed  to  do  business  in  New  Hampshire,  and 
having  filed  its  requisite  certificate  designating  its 
"principal  place  bf  business  in  New  Hampshire",  as 
in  Berlin,  New  Hampshire  (as  buyer),  the  question 
arose  as  to  whether  proper  recordation  of  the  con- 
tract would  be  under  the  first,  second,  or  third  alterna- 
tive provided  in  the  above-quoted  statute.  The  court 
held  that  recordation  must  be  made  under  the  third 


13 


alternative,  as  ''neither  the  purchaser  or  vendor  re- 
sides in  the  State".  Bahcock  d-  Wilcox  Co.  v.  Spauld- 
ing  (1936,  C.  C.  A.  1st),  86  F.  (2d)  256. 

The  facts  of  the  case  were:  Cameron  Company,  a 
New  York  Corporation,  as  conditional  vendor,  sold 
certain  personal  property  mider  a  conditional  sales 
contract  to  Brown  Company,  a  Maine  Corporation. 
Brown  Company  was  licensed  to  do  business  in  New 
Hampshire,  and  had  designated  its  principal  place 
of  business  in  New  Hampshire,  as  in  the  town  of 
Berlin,  New  Hampshire.  At  the  time  of  the  execu- 
tion of  the  conditional  sales  contract,  the  property 
described  therein  was  located  in  the  town  of  Gorham, 
New  Hampshire.  Cameron  Company  had  only  re- 
corded the  contract  in  Berlin,  the  county  where  the 
Brown  Company  had  designated  in  its  certificate  as 
'*its  principal  place  of  business  within  this  State" 
(i.e.,  New  Hampshire). 

Subsequently,  Brown  Company  was  adjudicated 
banki'upt.  Wlien  the  Cameron  Company  attempted 
to  repossess  the  property  covered  by  the  contract, 
the  trustee  contended  that  both  vendor  and  vendee 
were  ''non-residents"  and  the  contract  should  have 
been  recorded  in  accordance  with  the  third  require- 
ment of  the  statute,  and  that  the  lien  of  the  vendor 
must  fail. 

The  Referee  in  Bankruptcy  and  the  District  Court, 
each  upheld  the  trustee's  position.  (See  Tn  re  Brotvn 
Co.  (1936),  14  F.  Supp.  251.)  The  Circuit  Court  of 
Appeals  affirmed  this  decision.  In  so  doing,  it  said 
(p.  257  et  seq.)  : 
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*' Under  these  pro^dsions  of  law  the  validity 
of  the  Cameron  Company's  lien  depends  upon 
whether  the  Brown  Company  resided  in  Berlin. 
If  it  did,  the  memorandum  could  be  properly 
recorded  there.  If  both  the  Browm  Company  and 
the  Cameron  Company  resided  out  of  the  state, 
the  memorandum  should  have  been  recorded  in 
Gorham  where  the  property  was  situated.  It  was 
not  recorded  in  Gorham,  but  in  Berlin,  and  was 
properly  recorded  there  only  in  case  the  Brown 
Company  had  a  residence  in  Berlin.  Did  the 
Brown  Company,  a  corporation,  organized  under 
the  laws  of  Maine,  have  a  residence  in  Berlin, 
New  Hampshire?  Undoubtedly  an  individual 
domiciled  in  Maine  can  acquire  a  temporary  resi- 
dence in  New  Hampshire  sufficient  to  make  a 
lien  valid  if  the  memorandum  of  conditional  sale 
is  there  recorded.  But  as  to  a  corporation  the 
situation  is  different. 

A  corporation  'cannot  migrate'.  Baltimore  & 
O.  Railroad  Compani/  v.  Harris^  12  Wall.  65,  81, 
20  L.  Ed.  354.  It  is  generally  held  in  this  coun- 
try, and  particularly  in  the  federal  courts,  that  a 
corporation's  residence  is  in  the  state  of  its  in- 
corporation 'and  can  he  nowhere  else'."  (Italics 
ours.) 

The  Court  cited  with  approval  the  following  lan- 
gTiage  contained  in  Germania  Fire  Insurance  Com- 
pany V.  Francis,  11  Wall.  210,  216,  20  L.  Ed.  77,  to- 
wit  (p.  258  of  Spatdding  case,  supra) : 

ii*  *  *  ^  corporation  cmi  have  no  legal  ex- 
istence outside  of  the  sovereignty  by  which  it  ivas 
created.  Its  place  of  residence  is  there,  and  can 
he  noivhere  else.  Unlike  a  natural  person,  it  can- 
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not  change  its  domicile  at  will,  and,  although  it 
may  be  permitted  to  transact  business  where  its 
chai'ter  does  not  operate  it  cannot  on  that  account 
acquire  a  residence  there."  (Italics  ours.) 

And  in  referring  to  the  case  of  In  re  ScJiollinberger, 
96  U.  S.  369,  377,  24  L.  Ed.  853,  the  Court  quoted 
this  language  (p.  258  of  Spaidding  case,  supra)  : 

''A  corporation  cannot  change  its  residence  or 
its  citizenship.  It  can  have  its  legal  home  only 
at  the  place  where  it  is  located  by  or  under  the 
authority  of  its  charter.  See,  also,  Bank  of  Au- 
gusta v^.  Earle,  13  Pet.  519,  588,  10  L.  Ed.  274; 
Baltimore  <&  Ohio  Railroad  v.  Koontz,  104  U.  S. 
5,  11,  26  L.  Ed.  643;  Fairbanks  Steam  Shovel 
Co.  V.  Wells,  240  U.  S.  642,  647,  36  S.  C.  466,  60 
L.  Ed.  841 ;  and  the  long  list  of  cases  in  14a,  C.  J. 
1224,  note  94." 

The  District  Court's  opinion  in  this  matter  con- 
tains additional  legal  reasoning  and  authority,  the 
pertinent  parts  of  w^hich  are  quoted  below  (In  re 
Brown,  supra,  at  253) : 

''The  purchaser  here,  Brown  Company,  was 
a  Maine  corporation  located  and  having  its  prin- 
cipal place  of  business  in  Maine.  It  w^as  a  non- 
resident of  New  Hampshire,  and  had  filed  a  cer- 
tificate to  that  effect  in  New  Hampshire.  The 
fact  that  it  did  a  large  part  of  its  manufacturing 
business  in  New  Hampshire  is  not  controlling." 

''The  residence  of  a  corporation  must  be  in 
the  State  which  incorporated  it,  so  that  in  any 
other  State  it  is  a  non-resident,  and  the  statute, 
requiring  mortgages  by  non-residents  to  be  re- 
corded in  the  town  where  the  property  is,  ap- 


16 


plies  and  must  be'  enforced."  Jones  on  Chattel 
Mortgages  and  C oyiditiotml  Sales,  Sec.  253. 

a*  *  *  J  consider  that  the  New  Hampshire 
statute,  in  using  the  words  'where  the  purchaser 
*  *  *  or  vendor  resides',  m  the  case  of  a  cor- 
poration, refers  to  a  New  Hampshire  corpora- 
tion, and  that  a  corporation  foreign  to  New 
Hampshire  must  he  regarded  as  having  a  foreign 
residence,  within  the  state  that  is  referred  to  by 
the  statute."  (Italics  ours.) 

The  case  of  Whitney  v.  Browne  (1902),  180  Mass. 
597,  62  N.  E.  979  (which  is  "very  much  in  point" 
according  to  the  District  Court's  opinion  in  In  re 
Brown  Co.,  supra),  holds  that  where  a  statute  re- 
quires a  ''non-resident's  mortgage"  to  be  recorded 
where  the  property  is  located,  the  failure  of  a  for- 
eign corporation  to  so  record  is  fatal,  even  though 
the  foreign  corporation  has  filed  the  requisite  cer- 
tificate designating  its  principal  place  of  business  in 
Massachusetts. 

And  in  Ward  v.  Southern  Sand  cC"  Gravel  Co. 
(1929)  (U.S.D.C.NjC),  33  F.  (2d)  773,  the  bank- 
rupt-buyer was  a  Delaware  corporation,  which  had 
designated  as  its.  principal  place  of  business  in  North 
Carolina  "Sanford,  Lee  County,  North  Carolina". 
The  conditional  vendor  had  recorded  in  Lee  County. 
At  the  time  the  contract  was  executed,  the  property 
was  located  in  Harnett  County. 

"Section  3312  of  the  Consolidated  Statutes, 
N.  C,  requires  all  conditional  sales  of  personal 
property  to  be  registered  in  the  same  manner 
and  with  the  same  legal  effect  as  is  provided  for 
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chattel  niortgaj^es  in  the  county  where  the  pur- 
chaser resides,  or  in  case  the  purchaser  shall  re- 
side out  of  the  state,  the?i  in  the  county  where 
the  personal  estate  of  some  part  thereof  is  situ- 
ated." (Italics  ours.) 

The  Court  held  tliat  the  contract  had  been  recorded 
in  the  wrong  county,  since  the  conditional  vendor 
was  not  a  ''resident". 

The  Court  said  (p.  774) : 

"The  compliance  by  a  foreign  corporation  with 
the  requirements  of  C.  S.  Sec.  1181*  does  not 
make  the  foreign  corporation  a  resident  of  the 
State,  or  of  the  count'?/  ivhere  its  principal  office 
is  located  for  the  purposes  of  C.  S.  Sees.  3311 
and  3312.  This  statute  is  nothing  more  than  a 
license  to  do  business  in  North  Carolina.  *  *  * 
The  chief  purposes  of  this  provision  were  to 
enable  a  litigant  to  obtain  service  of  process  on 
the  foreign  corporation  in  this  state,  and  inci- 
dentally to  collect  a  tax  on  the  foreign  corpora- 
tion for  the  privilege  of  transacting  business  in 
this  state. 

A  corporation  can  have  no  legal  existence  out- 
side of  the  boundaries  of  the  sovereign  by  which 
it  is  created.  It  has  its  domicile  in  the  state 
which  created  it,  and  it  cannot  acquire  a  domi- 
cile in  another  state,  although  it  may  have  an 
of&ce  and  do  business  there  (Citing  cases.)  and 
for  the  same  reason  a  corporation  cannot  he  a 
resident  of  another  state  than  that  in  which  it 
is  created.  Such  is  the  uniform,  construction  of 
states  in  which  the  term  ^resident'  or  'non-resi- 


*This  section  is  practically  identical  with  Section  405  of  the 
California  Civil  Code. 
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dent'  is  used,  where  the  question  is  presented 
whether  a  foreign  corporation  is  included  in  the 
term,.  See  eases  cited  in  Clark  on  Corporations 
(2d.  Ed.),  p.  67.  *  *  *" 

"The  facts  in  our  case  are  practically  the  same 
as  those  in  the  case  of  Whitney  v.  Brotvne,  180 
Mass.  507,  62  N.  E.  979.    *    *    *"  (Italics  ours.) 

Section  2980  of  the  Civil  Code  requires  "resident" 
buyers  to  record  in  the  county  of  their  residence, 
and  "non-resident"  buyers  to  record  only  in  the 
county  in  which  the  property  involved  is  located  at 
the  time  of  the  execution  of  the  contract. 

With  respect  to  making  different  requirements  for 
the  recordation  of  such  contracts  by  "residents"  and 
"non-residents",  the  California  statute  and  the  New 
Hampshire  and  North  Carolina  statutes  are,  in  all 
respects,  analogous.  Consequently,  if  in  New  Hamp- 
shire, or  North  Carolina,  a  foreign  corporation  which 
has  its  "principal  place  of  business"  in  that  state 
in  a  particular  county  is,  nevertheless,  a  "non-resi- 
dent" of  that  State  for  the  purposes  of  meeting  the 
recording  requirements  of  the  New  Hampshire  or  of 
the  North  Carolina  statute,  it  follows  that  a  foreign 
corporation  having  its  designated  principal  place  of 
business  in  California  in  a  particular  comity  within 
this  state  is  also  a  "non-resident"  within  the  mean- 
ing of  the  California  Civil  Code  Section  2980. 
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CONCLUSION. 

The  Califoi-iiia  Legislature  has  set  forth  in  Section 
2980  of  the  Civil  Code  one  method  of  recording  cer- 
tain types  of  conditional  sales  contracts  where  the 
buyer  is  a  ''resident",  and  another  means  of  recorda- 
tion where  the  buyer  is  a  ' 'non-resident".  We  have 
seen  that  the  Federal  Courts,  in  interpreting  the  re- 
cording statutes  of  other  states  requiring  one  method 
of  recording  a  conti'act  when  the  buyer  is  a  "resi- 
dent", and  another  method  when  the  buyer  is  a  "non- 
resident" have  always  held  that  a  foreign  corporation 
is  a  "non-resident"  within  the  meaning  of  such  stat- 
utes. Unquestionably,  then,  the  Federal  Courts  should 
interpret  the  provisions  of  Section  2980  of  the  Civil 
Code  of  the  State  of  California  in  a  similar  manner 
and  hold  that  a  foreign  corporation  must  necessarily 
always  be  a  "non-resident"  within  the  meaning  of 
this  statute. 

In  the  case  at  bar  the  Referee  and  District  Judge 
by  their  respective  orders  held  invalid,  as  against 
appellee-trustee,  appellant's  contract  of  conditional 
sale,  solely  by  reason  of  their  conclusion  that  the 
contract  in  question  w^as  improperly  recorded  because 
they  found  that  the  bankrupt  buyer,  a  Nevada  cor- 
poration, was,  nevertheless,  a  "resident"  of  the  State 
of  Califoniia  within  the  meaning  of  Section  2980, 
Civil  Code.  It  is  obvious,  therefore,  that  the  District 
Coui't  erred,  because,  as  we  have  demonstrated  clearly 
above,  the  Nevada  corporation  (bankrupt-buyer) 
could  not  possibly  be  anything  but  a  "non-resident" 
within  the  meaning  of  Section  2980  of  the  Civil  Code. 
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It  is  therefore  respectfully  submitted  that  the 
Order  of  the  District  Court  made  on  December  29, 
1941,  should  be,  by  this  Court,  reversed,  with  instruc- 
tion to  said  District  Court  to  enter  an  Order  denjdng 
the  Trustee's  petition  to  recover  assets  and  to  grant 
to  the  appellant  the  relief  prayed  for  in  the  answer 
thereto. 

Dated,  San  Francisco, 
April  20, 1942. 

Respectfully  submitted, 

Arthur  P.  Shapro, 

Attorney  for  Appellant. 

Harold  A.  Block, 
Of  Cownsel. 
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United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Western-Knapp  Engineering  Co.  (a  corporation), 

Appellantj 


vs. 


O.  T.  GiLBANK,  Trustee  of  Estate  of  Jumbo  Consolidated 
Mining  Co.  (a  corporation),  Bankrupt, 

Appellee. 


BRIEF  FOR  APPELLEE. 


Jurisdictional  Statement. 
Pleadings  and  Facts: 

On  March  15,  1939,  Jumbo  Consolidated  Mining  Co., 
a  Nevada  corporation,  filed  with  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
Central  Division,  its  petition  under  Chapter  XI  of  the 
Bankruptcy  Act.  (Title  11,  U.  S.  C.  A.,  Sec.  202.)  [Tr. 
pp.  1-12.] 

On  March  16,  1939,  the  said  District  Court  made  and 
entered  its  order  approving  said  petition  and  referring  the 
said  matter  generally  to  Hon.  Samuel  W.  McNabb,  one 
of  the  referees  in  bankruptcy  of  said  court.     [Tr.  p.  13.] 
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On  September  11,  1940,  the  said  referee  in  bankruptcy 
to  whom  the  aforesaid  matter  had  been  referred  made 
an  order  adjudicating  said  Jumbo  Consolidated  Mining 
Co.  a  bankrupt,  which  order  was  duly  filed  September  17, 
1940.     [Tr.  pp.  14-15.] 

On  November  28,  1940,  the  appellee  filed  with  the 
referee  in  bankruptcy  his  "Petition  to  Recover  Assets 
Fraudulently  or  Preferentially  Transferred  by  Bankrupt 
and  to  Avoid  Lien."  [Tr.  pp.  19-31.]  Paragraph  I  of 
said  petition  was  amended  by  stipulation  filed  February 
19,  1941,  alleging  the  appellee  to  be  the  party  in  interest 
in  the  place  and  stead  of  Hubert  F.  Laugharn.  [Tr.  pp. 
45-46.]  Upon  said  petition  an  order  to  show  cause  was 
issued  naming  the  appellant  herein  as  one  of  the  respond- 
ents therein.     [Tr.  pp.  31-34.] 

On  December  13,  1940,  and  within  the  time  allowed  by 
law,  appellant  and  the  other  respondent  to  said  order  to 
show  cause  filed  their  answer  to  the  said  petition  [Tr,  pp. 
35-44]  and  joined  issue  on  certain  points  which  were 
thereupon  raised  by  the  pleadings  hereinabove  referred  to. 

Certain  hearings  were  had  on  said  order  to  show  cause, 
as  a  result  of  which,  on  June  6,  1941,  the  referee  made 
and  filed  his  findings  of  fact,  conclusions  of  law  and  order 
with  respect  to  the  said  issues.     [Tr.  pp.  47-66.] 

On  June  22,  1941,  and  within  the  time  allowed  by  law, 
appellant  filed  its  "Petition  for  Review  of  Referee's  Order 
Granting  Petition  to  Recover  Assets  Fraudulently  or 
Preferentially   Transferred   by    Bankrupt   and    to   Avoid 


Lien"  [Tr.  pp.  68-74],  which  petition,  together  with  the 
"Certificate  by  Referee  to  Judge"  [Tr.  pp.  74-101],  was 
filed  with  the  clerk  of  the  said  District  Court  August  22, 
1941. 

On  December  29,  1941,  the  Hon.  Paul  J.  McCormick, 
Judge  of  the  said  District  Court,  made  and  filed  his 
"Order  in  re  Review  of  Referee's  Order,  and  Memo  of 
Decision."     [Tr.  pp.  102-105.] 

Statutory  Provisions: 

The  District  Court  had  jurisdiction  to  make  the  said 
"Order  in  re  Review  of  Referee's  Order,  and  Memo  of 
Decision"  under  the  provisions  of  Section  39(c)  of  the 
Bankruptcy  Act  (Title  11,  U.  S.  C.  A.,  Sec.  67c). 

This  court  has  jurisdiction  by  virtue  of  the  provisions 
of  Section  24(a)  of  the  Bankruptcy  Act  (Title  11,  U.  S. 
C.  A.,  Sec.  47a)  and  General  Order  in  Bankruptcy  No. 
XXXVI. 


Statement  of  the  Case. 
Manner  in  Which  Questions  Have  Been  Raised  : 

This  is  an  appeal  from  that  portion  of  the  order  and 
judgment  of  the  Honorable  Paul  J  McCormick,  Judge 
of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  CaHfornia,  Central  Division  [Tr.  pp.  102-105], 
made  and  filed  in  said  District  Court  December  29,  1941, 
approving  and  adopting  the  findings  of  fact  and  con- 
clusions of  law,  and  confirming  the  order,  of  the  referee 
in  bankruptcy  made  and  filed  by  him  June  6,  1941,  in  so 
far  as  the  same  refers  and  applies  to  the  personal  property 
described  as  "Parcel  Two."  [Tr.  pp.  62-63,  97-98.]  The 
correctness  of  appellee's  position  with  respect  to  Parcels 
One  and  Three  are  conceded.     [Tr.  p.  75.] 

Question  Involved: 

Has  appellant  complied  with  the  provisions  of  section 
2980,  Civil  Code  of  California,  with  respect  to  the  re- 
cording of  its  conditional  sales  contract  so  as  to  have  a 
valid  lien  or  interest  in  certain  mining  machinery  and 
equipment  therein  described  (Parcel  Two)  as  against  the 
appellee  ? 

Specification  of  Errors  Upon  Which  Appellant  Relies. 

Appellant  specifies  five  errors  in  support  of  its  appeal. 
The  first  four  alleged  errors  (pars,  a,  b,  c  and  d,  respect- 
ively, appellant's  opening  brief,  pp.  7-9)  are  based  upon 
the  proposition  that  the  evidence  presented  to  the  referee 
was  not  sufficient  to  justify  the  findings  of  fact  and  con- 
clusions of  law  and  order  of  the  referee. 

The  fifth  alleged  error  (par.  e,  appellant's  opening  brief, 
p.  9)  has  to  do  with  the  question  as  to  whether  or  not 
appellant  has  properly  recorded  its  said  contract  of  condi- 
tional sale  in  view  of  the  provisions  of  sections  2980  and 
2959a  and  405  of  the  Civil  Code  of  the  State  of  CaHfornia. 
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Summary  of  Argument. 

I.  The  evidence  presented  to  the  referee  fully  supports 
the  findings  of  fact,  and  justifies  the  conclusions  of  law 
and  order,  of  the  referee. 

1.  Referee's  summary  of  evidence  is  presumed  to 
be  correct; 

2.  The  judge  must  accept  the  findings  of  fact 
of  the  referee  since  appellant  has  not  shown  them  to 
be  clearly  erroneous. 

II.  The  conditional  sales  contract  of  appellant  is  void 
as  to  the  lien  or  interest  claimed  by  appellant  in  the 
machinery  and  equipment  described  as  Parcel  Two, 
because : 

1.  For  the  purpose  of  the  recording  laws,  as 
expressed  in  Civil  Code  of  California,  sections  2980 
and  2959a,  the  bankrupt  resided  in  Los  Angeles 
County  at  the  time  it  executed  the  said  contract;  and 

2.  Appellant  failed  to  record  the  said  contract  in 
Los  Angeles  County. 

III.  Recording  statutes  are  remedial  and  should  be 
liberally  construed  so  as  to  attain  the  object  intended  by 
them. 

IV.  Appellant's  authorities  are  not  in  point  and  are 
contrary  to  the  decisions  of  this  state. 

(All  emphasis  herein  ours  unless  otherwise  noted.) 


ARGUMENT. 
I. 
The  Evidence  Presented  to  the  Referee  Fully  Supports 
the  Findings  of  Fact,  and  Justifies  the  Conclusions 
of  Law  and  Order,  of  the  Referee. 

1.      Referee's  Summary  of  Evidence  Is  Presumed  To 
Be  Correct. 

Inasmuch  as  the  appellant  did  not  present  to  the  District 
Court,  and  has  not  presented  to  this  court,  a  transcript 
of  any  portion  of  the  evidence  presented  to  the  referee, 
it  was  assumed  by  the  said  District  Court,  and  it  should 
be  assumed  by  this  court,  that  the  summary  of  the  evi- 
dence as  set  forth  by  the  referee  in  his  "Certificate  by 
Referee  to  Judge"  [Tr.  pp.  79-84J  is  correct. 

It  is  the  duty  of  the  referee,  when  a  petition  for  review 
is  filed,  to  compile  the  record  and  certify  it,  with  a  sum- 
mary of  the  evidence,  to  the  court.  If  any  party  is  not 
satisfied  with  the  contents  of  the  record  and  summary  of 
the  referee,  timely  objections  should  be  made  and  amend- 
ments proposed.  (In  re  Burntside  Lodge,  7  F.  Supp.  785, 
26  A.  B.  R.  (N.  S.)  59  (1934;  D.  C.  Minn.);  Vol.  8, 
Rem.  Bank.  29.) 

The  referee's  summary  of  the  evidence  should  be  as- 
sumed to  be  correct  in  the  absence  of  affirmative  proof 
of  error,  and  of  request  for  further  certification.     {In  re 

Louis,  F.  Supp ,  37  A.  B.  R.  (N.  S.)  79  (1938; 

D.  C  Cal.).) 
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2.  The  Judge  Must  Accept  the  Findings  of  Fact 
OF  THE  Referee  Since  Appellant  Has  Not  Shown 
Them  To  Be  Clearly  Erroneous. 

"Unless  otherwise  directed  in  the  order  of  refer- 
ence the  report  of  a  referee  or  of  a  special  master 
shall  set  forth  his  findings  of  fact  and  conclusions 
of  law,  and  the  judge  shall  accept  his  findings  of  fact 
unless  clearly  erroneous.  The  judge,  after  hearing, 
may  adopt  the  report  or  may  modify  it  or  may  reject 
it  in  whole  or  in  part  or  may  receive  further  evidence 
or  may  recommit  it  with  instructions."  (Gen.  Orders 
in  Bankruptcy  No.  XLVII.) 

By  General  Order  XLVII  (see  11  U.  S.  C.  A.  foil. 
Sec.  53)  the  judge  is  required  to  accept  the  referee's  find- 
ings of  fact  unless  clearly  erroneous.  When  the  judge 
reviews  on  the  record,  the  presumption  is  that  the  findings 
of  fact  by  the  referee  are  correct.  This  is  the  usual  pre- 
sumption made  by  appellate  courts.  General  Order 
XLVII,  as  applicable  to  petitions  for  review,  merely  states 
the  rule  recognized  by  all  circuits  prior  to  its  promulga- 
tion. {In  re  Byrd  Coal  Co.,  83  F.  (2d)  190,  31  A.  B.  R. 
(N.  S.)  241  (1936;  C.  C.  A.  N.  Y.).) 

If  the  findings  are  incomplete,  there  is  a  presumption 
that  the  referee  acted  rightly.  This  is  the  general  pre- 
sumption in  favor  of  the  validity  of  the  proceedings  of  a 
court.  {Cooper  v.  Dasher,  290  U.  S.  106,  78  L.  Ed.  203, 
54  S.  Ct.  6,  23  A.  B.  R.  (N.  S.)  667  (1933)  ;  In  re  Shea, 
126  F.  153,  11  A.  B.  R.  207  (1903;  C.  C.  A.  Mass).) 


"If  there  was  evidence  to  support  findings  contrary 
to  those  made  by  the  court,  it  is  not  in  the  record 
before  us,  and  the  responsibility  therefor  rests  with 
the  appellant  upon  whom  weighed  the  burden  of 
presenting  to  this  court  a  proper  record."  (United 
States  V.  Foster,  123  F.  (2d)  32,  34.) 

"As  against  a  claimed  lack  of  evidence,  which  lack 
does  not  appear  from  the  record,  we  must  indulge 
the  presumption  that  the  District  Court  correctly  de- 
cided all  issues  before  it  which  might  depend  upon 
the  factual  evidence.  {In  re  Silver  stein  (C.  C.  A. 
9th),  35  F.  (2d)  497,  499,  15  A.  B.  R.  (N.  S.)  85.) 

"Assignments  of  error  which  raise  questions  on 
the  evidence  when  the  evidence  is  not  in  the  record 
call  for  affirmance,  not  dismissal."  (Vol.  8,  Rem.  on 
Bank.,  p.  104.) 

"We  bear  in  mind  the  fact  that  this  case  involves 
an  order  of  the  referee  based  upon  a  finding  of  fact 
as  to  intention.  When  confirmed  by  the  District 
Court,  such  an  order  should  not  be  set  aside  on  any- 
thing less  than  a  demonstration  of  plain  mistake. 
Fruehauf  Trailer  Co.  v.  Bridge,  84  F.  (2d)  660,  663 
(C.  C.  A.  6th)."  (Johns-Manville  Sales  Corp.'s 
Petition,  88  F.  (2d)  520  (1937;  C.  C.  A.  Mich.) 
Allen,  C.  J.) 
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11. 

The  Conditional  Sales  Contract  of  Appellant  Is  Void 
as  to  the  Lien  or  Interest  Claimed  by  Appellant 
in  the  Machinery  and  Equipment  Described  as 
Parcel  Two,  Because: 

1.  For  the  Purpose  of  the  Recording  Laws,  as 
Expressed  in  Civil  Code  of  California,  Sections 
2980  and  2959a,  the  Bankrupt  Resided  in  Los 
Angelus  County  at  the  Time  it  Executed  the 
Said  Contract;  and 

2.  Appellant  Failed  to  Record  the  Said  Contract 
in  Los  Angeles  County. 

The  said  conditional  sales  contract  was  never  recorded 
in  Los  Angeles  County  [findings  of  referee,  Tr.  p.  91] 
and  it  is  conceded  that  appellee  is  within  the  class  of 
persons  described  as  "bona  fide  purchasers,  encumbrancers, 
and  those  having  no  actual  knowledge  of  the  contract 
who  become  creditors  of  the  buyer  while  said  property 
is  in  the  possession  of  the  buyer." 

Appellant  admits  that  the  said  contract  is  void  as  to  the 
lien  or  interest  claimed  by  it  in  the  machinery  or  equip- 
ment therein  described  if,  at  the  time  of  the  execution  of 
said  contract  (May  23,  1938),  the  bankrupt  resided  in 
Los  Angeles  County,  as  the  term  is  used  in  sections  2980 
and  2959a,  Civil  Code  of  California. 

The  pertinent  provisions  of  said  section  2980,  Civil 
Code,  are  as  follows : 

"Every  conditional  sales  contract  ...  of  equip- 
ment and  machinery  used  or  to  be  used  for  mining 
purposes,  must  be     .     .     .     recorded  within  twenty 
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(20)  days  after  its  execution  in  the  office  of  the 
recorder  of  the  county  where  the  buyer  .  .  .  re- 
sides at  the  time  he  executes  such  contract  . 
and  ...  in  the  county  where  the  property  is 
situated,  otherwise,  it  shall  be  void  as  to  the  lien, 
or  interest  of  the  seller  .  .  .  against  bona  fide 
purchasers,  encumbrancers,  and  those  having  no 
actual  knowledge  of  the  contract  .  .  .  who  be- 
come creditors  of  the  buyer  .  .  .  while  said  prop- 
erty is  in  the  possession  of  any  of  the  last-mentioned 
parties  (the  buyer)     .     .     . 

"Sections  2959a  and  2965  of  the  Civil  Code  are 
hereby  made  applicable  to  the  instruments  required 
to  be  recorded  by  this  section  in  the  same  manner 
as  to  mortgages  of  personal  property." 

Section  2959a  of  said  Civil  Code  provides  as  follows : 

"Where  the  mortgagor  of  personal  property  or 
crops  is  a  corporation  or  a  partnership  the  county  of 
residence  thereof  for  the  purpose  of  recording  such 
mortgage  shall  be  deemed  to  be  the  county  wherein 
such  corporation  or  partnership  has  its  principal  place 
of  business  within  this  state." 

The  county  wherein  the  bankrupt  had  its  principal  place 
of  business  within  this  state  was  Los  Angeles  County 
[Referee's  Summary  of  Evidence,  Tr.  pp.  80-82;  Find- 
ings of  Referee,  Tr.  pp.  85-88],  and,  in  accordance  with 
the  provisions  of  section  405  of  the  Civil  Code  of  Cali- 
fornia, the  bankrupt,  on  September  1,  1937,  duly  filed  its 
statement  in  the  office  of  the  Secretary  of  State  of  the 
State  of  California  stating  that  "the  location  and  address 
of  the  principal  office  of  said  corporation  within  the  State 
of  California  is  Bay  Cities  Building.  225  Santa  Monica 
Boulevard,  in  the  City  of  Santa  Monica,  County  of  Los 
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Angeles,  State  of  California",  and  that  the  name  of  the 
person  residing  in  the  state  upon  whom  process  directed 
to  said  corporation  may  be  served  is  W.  J.  Shaw,  giving 
his  address,  as  provided  by  Civil  Code  section  405,  to  be 
in  Los  Angeles  County.    [Findings  of  Referee,  Tr.  p.  87.] 

Therefore,  it  clearly  appears  that  for  the  purpose  of 
the  recording  lazvs  of  this  state,  as  set  forth  in  Civil  Code 
of  California,  sections  2980  and  2959a,  Los  Angeles 
County  was  the  place  of  residence  of  the  bankrupt  within 
this  state  and  failure  to  file  the  said  conditional  sales  con- 
tract in  Los  Angeles  County  rendered  void  the  said  con- 
tract as  to  the  lien  or  interest  claimed  by  appellant  in  the 
said  mining  machinery  and  equipment. 

In  arguing  in  support  of  appellee's  position,  it  would 
be  difficult  to  improve  upon  the  language  used  bv  the 
Honorable  Paul  J.  McCormick  in  his  said  order  [Tr.  pp. 
103-105] : 

"We  regard  the  question  for  decision  as  so  clear 
under  the  record  before  us  and  under  the  laws  of 
California  which  unquestionably  control  this  matter 
that  merely  a  brief  statement  in  amplification  of  the 
foregoing  order  is  sufficient. 

"The  referee  has  summarized  the  evidence  as  to 
the  residential  locale  of  the  corporation  bankrupt  at 
all  times  applicable  to  the  inquiry  before  the  court. 
It  is  unnecessary  in  this  memorandum  to  restate  the 
facts  or  to  do  more  than  state  that  with  the  exception 
of  the  initial  legal  processes  of  organizing  the  cor- 
porate body  in  the  State  of  Nevada,  every  substantial 
activity  and  function  of  the  Jumho  Consolidated 
Mining  Company  has  been  carried  on  and  performed 
within  the  State  of  California. 
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"The  question  of  residence  is  one  of  intent  and  the 
purpose  of  the  bankrupt  corporation  relative  to  its 
commercial  domicile  while  doing  business  in  Califor- 
nia has  been  definitely  shown  to  have  been  at  all 
times  the  County  of  Los  Angeles. 

"It  is  also  significant  and  highly  informative  as  to 
the  corporation's  expressed  residential  intent  that  in 
Paragraph  Second  of  the  articles  of  incorporation 
after  providing  that  the  principal  office  of  the  cor- 
poration in  Nevada  is  in  the  City  of  Reno,  it  is  stated 
'but  that  this  corporation  may  maintain  an  office  or 
offices  in  such  other  place  or  places,  within  or  with- 
out the  State  of  Nevada,  as  may  from  time  to  time 
be  designated  by  the  board  of  directors  or  by  the  by- 
laws of  this  corporation,  and  that  this  corporation 
may  conduct  all  corporate  business  of  every  kind  and 
nature,  including  the  holding  of  meetings  of  direc- 
tors and  stockholders,  outside  of  the  State  of  Nevada, 
the  same  as  though  conducted  within  the  State  of 
Nevada.'  This  declaration  even  in  the  fundamental 
instrument  creative  of  the  corporate  existence  of  the 
bankrupt  company,  followed  by  the  indisputable  loca- 
tion of  the  office  of  the  corporation  at  Los  Angeles 
County  and  other  factors  shown  by  the  evidence  and 
found  by  the  referee,  indicate  that  although  formed 
in  Nevada,  the  bankrupt  corporation  was  for  all  prac- 
tical and  commercial  purposes  a  California  corpora- 
tion which  had  its  principal  place  of  business  in  Cali- 
fornia in  Los  Angeles  County. 

"In  the  language  of  the  Supreme  Court  of  Califor- 
nia in  its  decision  in  Wait  v.  Kern  River  Mining  etc. 
Co.,  157  Cal.  16,  the  bankrupt  mining  company  now 
before  this  court  'is  a  foreign  corporation  only  in  the 
sense  that  it  is  created  in  another  state  and  continues 
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to  enjoy  corporate  life  by  permission  of  that  state. 
In  every  other  sense  it  is  solely  a  California  corpora- 
tion. So  far  as  it  in  fact  does  or  can  do  business  at 
all.  it  does  it  solely  by  permission  of  this  state,  and 
within  its  borders.  Under  such  circumstances  its  resi- 
dence .  .  .  anywhere  else  outside  of  California, 
is  the  merest  fiction/  See,  also,  late  California  Ap- 
pellate Court  decision  in  Sharp  v.  Big  Jim  Mines. 
39  C.  A.  (2d)  435,  to  the  same  effect. 

"It  is  true  that  neither  of  the  two  state  court  deci- 
sions pertain  directly  to  the  'recording  statutes'  of 
California,  such  as  sections  2980,  2959a  or  2965  of 
the  Civil  Code  of  California.  We  think,  however, 
that  the  unaided  'language  of  these  code  sections  when 
considered,  as  they  must  be  in  this  matter  involving 
a  'foreign  corporation  ,  zvith  section  405  of  the  same 
code,  undoubtedly  make  secure  the  correctness  of  the 
referee's  order  under  attack/' 

The  case  of  Wait  v.  Kern  River  Mining  Co.  (157  Cal. 
16),  decided  by  Judge  Angelotti  December,  1909,  was  a 
case  where  the  defendant  corporation  was  organized  and 
existing  under  the  laws  of  Arizona  but  all  of  its  property 
was  situate,  and  all  of  its  business  carried  0}%  in  this  state 
with  its  office  in  the  City  of  Los  Angeles.  It  was  or- 
ganized for  the  purpose  of  developing  certain  mining 
claims  in  Kern  County.  [This  is  precisely  the  same  situa- 
tion as  shown  in  the  summary  of  the  evidence  and  found 
in  the  findings  of  fact  of  the  Referee :  Summary  of  Evi- 
dence, Tr.  pp.  79-82;  Findings  of  Referee,  Tr.  pp.  85-95.] 
On  page  21,  the  court  held: 

"Defendant  corporation  was,  as  we  have  seen, 
organized  under  the  laws  of  Arizona.  But  for  all 
practical  purposes,  according  to  the  record,  it  is  a 
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California  corporation.  Its  contemplated  business  was 
all  to  be  transacted  in  this  state,  all  of  its  property- 
is  here  and  it  does  business  nowhere  else.  As  was 
said  by  Judge  Lurton  of  another  corporation  in 
Young  V.  South  Tredeger  Co.,  85  Tenn.  189,  (4  Am. 
St.  Rep.  752.  2  S.  W.  202),  'its  whole  tangible  and 
ponderable  substance  is  in  this  state.'  It  is  a  foreign 
corporation  only  in  the  sense  that  it  is  created  in  an- 
other state  and  continues  to  enjoy  corporate  life  by 
permission  of  that  state.  In  every  other  sense,  it  is 
solely  a  California  corporation.  So  far  as  it  in  fact 
does  or  can  do  business  at  all,  it  does  it  solely  by 
permission  of  this  state,  and  within  its  borders. 
Under  such  circumstances  its  residence  in  Arizona, 
or  anywhere  else  outside  of  California,  is  the  merest 
fiction.  As  to  such  a  corporation,  so  organized  and 
situated  in  regard  to  all  its  business  and  property, 
we  can  see  no  good  reason  why,  as  was  said  in  the 
case  last  cited,  'the  fiction  as  to  the  situs  of  the  cor- 
poration entity  ought  not  to  yield  in  the  interest  of 
justice  to  the  actual  facts,'  to  an  extent  sufficient  to 
warrant  the  holding  that  the  corporation  is  suf- 
ficiently a  resident  of  this  state  to  bring  it  within  the 
rule  applicable  to  domestic  corporations  as  to  the 
situs  of  its  stock." 

The  more  recent  case,  Sharp  v.  Big  Jim  Mining  et  al., 
39  Cal.  App.  (2d)  435,  decided  June  10,  1940,  is  one 
where  an  action  was  brought  to  enjoin  the  levy  of  an 
assessment  upon  stock  of  the  defendant  corporation  and 
where  the  court  was  called  upon  to  determine  its  jurisdic- 
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tion  over  that  corporation  in  view  of  its  being  organized 
in  Arizona.  However,  it  was  organized  to  do  business 
in  California;  its  principal  place  of  business  was  in  Los 
Angeles  where  all  of  its  books  and  records  were  kept; 
that  for  years  last  past  all  the  business  of  the  corporation 
had  been  conducted  in  California  where  it  was  interested 
in  two  mining  properties.  The  court  held  that  the  general 
rule  that  courts  will  not  interfere  with  the  internal  affairs 
of  a  foreign  corporation  (p.  439)  : 

"whose  foreignness  is  at  best  a  metaphysical  con- 
cept must  fall  before  the  practical  necessities  of  the 
modern  business  world.  In  such  cases  the  courts  are 
inclined,  in  considering  the  questions  of  public  policy 
and  expediency  to  determine  whether  or  not  juris- 
diction should  be  exercised,  to  look  to  the  real,  prac- 
tical status  of  the  corporation  rather  than  its  tech- 
nical or  mere  nominal  foreignness.  Convenience,  ex- 
pediency and  justice  are  to  be  determined,  in  part  at 
least,  by  the  location  of  the  books,  records,  assets  and 
the  principal  offices  of  the  corporation,  the  place  of 
residence  of  the  directors  and  officers,  and  the  place 
where  its  business  is  transacted." 

Also,  on  page  440,  the  court  referred  with  approval  to 
the  above  case  of  Wait  v.  Kern  River  Mining  Company. 
The  court  further  stated  (p.  440)  : 

"We  therefore  believe  that  it  may  safely  be  said 
that  when  a  corporation  is  non-resident  only  in  that 
it  is  the  creation  of  another  state — its  officers,  agents, 
books,  place  of  business,  business,  and  all  its  property 
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being  within  the  jurisdiction  of  the  court — policy  and 
expediency  do  not  require  the  court  to  deny  relief  in 
a  proper  case  on  the  ground  that  the  internal  affairs 
of  the  corporation  will  be  affected." 

As  a  matter  of  public  policy  there  is  all  the  more  rea- 
son for  this  court  to  conclude  that  the  Bankrupt  has  re- 
sided and  has  done  business  in  the  County  of  Los  Angeles 
where  the  question  involves  the  rights  of  creditors  with 
regard  to  the  recordation  of  liens  and  evidences  of  title. 

For  many  practical  purposes  and  the  enforcement  of 
internal  rights,  a  foreign  corporation  may  be  considered 
a  California  or  "resident"  corporation.  Thus  one  which 
holds  directors'  meetings  in  California  and  does  most  of 
its  business  here,  even  though  organized  in  another  state, 
is  for  some  purposes  deemed  a  resident,  so  that  stock- 
holders may  obtain  jurisdiction  over  the  corporation  and 
its  officers  for  the  purposes  of  enforcing  their  rights  in 
the  internal  management,  such,  for  instance,  as  a  right 
to  inspect  mining  property,  though  located  in  another 
state.  Hobbs  v.  Tom  Reed  etc.  Co.,  164  Cal.  497,  43 
L.  R.  A.  (N.  S.)  1112,  129  Pac.  781,  in  which  the  court 
held  (p.  500)  : 

"The  corporation  holds  its  directors'  meetings  in 
this  state,  its  directors  reside  here  and  the  corporate 
business,  in  part,  at  least,  is  done  here.  The  corpora- 
tion, although  organised  under  the  laws  of  Arizona, 
is  for  many  purposes  a  resident  of  this  state.  (Wait 
V.  Kern  R.  M.  Co.,  157  Cal.  21  (106  P.  98).)" 
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A  similar  situation  was  present  in  the  case  of  Stabler 
V.  El  Dora  Oil  Co.,  27  Cal.  App.  516  (150  Pac.  643).  in 
which  the  court  held  (p.  520)  : 

"In  the  case  at  bar  the  respondents,  as  directors  of 
the  corporation  and  charged  with  the  performance  of 
a  duty  to  the  stockholders,  are  all  residents  of  this 
state,  and  as  such  board  of  directors  they  transact 
all  the  business  of  the  corporation,  not  in  Arizona, 
but  in  California.  The  resolution  calling  the  election 
can  be  and,  if  passed  at  all,  no  doubt  will  be  adopted 
at  a  meeting  of  the  board  held  at  its  offices  in  Los 
Angeles,  where  it  appears  all  its  meetings  have  been 
held  and  all  of  the  corporate  acts  other  than  that  here 
involved  have  been  performed.  Since  all  of  the  mem- 
bers of  the  board  of  directors  reside  in  this  state, 
wherein  all  its  property  is  situate  and  all  its  corporate 
business,  including  that  of  its  board  of  directors,  is 
transacted,  the  corporation,  although  organised  under 
the  laws  of  Arizona,  must  he  deemed  a  resident  of 
this  state  and  subject  to  the  jurisdiction  of  the  courts 
thereof.  .  .  .  This  view  finds  ample  support  in 
the  following  authorities :  Hobbs  v.  Tom  Reed  G.  M. 
Co,  164  Cal.  497,  (43  L.  R.  A.  (N.  S.)  1112,  129 
Pac.  781)  ;  Wait  v.  Kern  River  Mining  etc.  Co.,  157 
Cal.  16,  (106  Pac.  98);  Potomac  Oil  Co.  v.  Dye,  10 
Cal.  App.  534,  (102  Pac.  677);  14  Cal.  App.  674, 
(113  Pac.  126,  130)." 
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III. 

Recording  Statutes  Are  Remedial  and  Should  Be 
Liberally  Construed  So  as  to  Attain  the  Object 
Intended  by  Them. 

".  .  .  recording  statutes  are  remedial  and  should 
be  liberally  construed  so  as  to  attain  the  object  in- 
tended by  them.  The  design  of  recording  laws  is  to 
prevent  fraud  in  transactions  by  securing  certainty 
and  publicity  in  such  dealings;  their  whole  object  is 
to  permit  and  require  the  public  to  act  with  the  pre- 
sumption that  recorded  instruments  exist  and  are 
genuine;  and  they  should  not  be  construed  to  produce 
fraud,  but  so  as  to  prevent  it.  The  public  policy  upon 
which  registration  laws  are  founded  favors  an  inter- 
pretation and  construction  which  will  encourage  con- 
fidence in  records  rather  than  suspicion,  doubt,  or 
uncertainty."     (53  C. /.  606.) 

IV. 

Appellant's   Authorities   Are   Not   in   Point   and   Are 
Contrary  to  the  Decisions  of  This  State. 

In  spite  of  the  controlling  effect  of  the  said  decisions 
of  this  state,  it  may  be  well  to  point  out  the  distinctions 
between  the  case  at  bar  and  the  cases  cited  by  appellant. 
Matter  of  A  &  B  Oil  Co.,  95  F.  (2d)  946: 

Appellant  admits  this  case  is  not  in  point. 

Bahcock  &  Wilcox  Co.  v.  Spaulding  (1936,  C.  C.  A.  1st), 
86  F.  (2d)  256) : 

Was  a  case  wherein  Babcock  &  Wilcox  Co.,  and 
Cameron  Machine  Company,  appellants,  filed  petitions 
for  leave  to  repossess  property  sold  to  the  debtor  under 
conditional  sales  contract  as  against  the  trustee  in  bank- 
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ruptcy.  The  District  Court  refused  to  permit  appellants 
to  repossess  the  property  under  their  conditional  sales 
contract  and  they  appealed  and  the  Circuit  Court  affirmed 
the  judgment  of  the  District  Court. 

Cameron  Machine  Company  was  a  New  York  corpora- 
tion; the  Babock  &  Wilcox  Co.  was  a  New  Jersey  cor- 
poration; the  bankrupt  was  a  Maine  corporation  having 
its  principal  office  at  Portland,  Maine. 

After  its  incorporation  the  bankrupt  registered  as  a 
foreign  corporation  in  New  Hampshire  "where  it  had 
mills  of  a  substantial  value".  It  does  not  appear  whether 
or  not  the  bankrupt  had  done,  or  was  doing,  business  in 
Maine  and  for  that  reason  had  actually  a  business  situs, 
or  residence,  in  Maine,  or  whether,  as  in  the  case  at  bar, 
the  bankrupt  was  organized  in  Maine  solely  for  the  pur- 
pose of  doing  business  in  New  Hampshire,  and  had  all  of 
its  corporate  assets  and  books  and  records,  and  held  all 
of  its  meetings,  in  New  Hampshire. 

In  re  Brown,  14  F.  Supp.  251 : 

This  is  the  decision  of  the  district  judge  which  was 
considered  by  the  Circuit  Court  in  the  above  case  of 
Babcock  &  Wilcox  Co.  As  appears  from  the  decision  of 
the  District  Court,  the  most  that  can  be  said  as  to  the 
reason  for  incorporating  in  Maine,  or  with  regard  to  the 
amount  of  business  done  in  New  Hampshire,  is  that  "it 
did  a  large  part  of  its  manufacturing  business  in  New 
Hampshire",  (p.  253.)  This  is  far  from  the  finding  that 
the  bankrupt  was  incorporated  in  Maine  solely  for  the 
purpose  of  doing  business  in  New  Hampshire,  and  that 
all  of  its  business  was  carried  on  in  New  Hampshire.  In 
fact,  the  point  involved  in  the  case  at  bar  was  not  con- 
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sidered  by  either  the  District  or  the  Circuit  Courts  and, 
of  course,  could  not  have  been  considered  in  view  of  the 
facts  in  those  cases. 

Whitney  v.  Browne,  180  Mass.  597,  62  N.  E.  979: 

This  case  appears  not  to  be  in  point  on  any  question 
involved  herein. 

Ward  V.  Southern  Sand  &  Gravel  Co.,  33  F.  (2d)  772)\ 

This  was  a  case  in  equity  receivership  where  The  Thew 
Shovel  Co.  petitioned  for  the  release  of  certain  property 
in  the  hands  of  a  receiver.  Its  petition  for  the  release 
of  the  property  was  denied.  The  purchaser  of  the  prop- 
erty under  a  conditional  sales  contract  was  the  Southern 
Sand  and  Gravel  Company  and  the  said  Thew  Shovel 
Co.  was  the  seller.  The  said  purchaser  was  a  Delaware 
corporation,  doing  business  in  North  Carolina.  Its  chief 
business  was  mining  and  selling  sand  and  gravel.  It 
does  not  appear  that  the  purchaser  was  organized  in  Dela- 
ware solely  for  the  purpose  of  doing  business,  and  that 
it  was  only  doing  business  in  the  State  of  North  Carolina. 
In  other  words,  the  distinctions  between  that  case  and  the 
case  at  bar  are  similar  to  those  of  the  Babcock  case. 
Consequently,  the  main  issue  involved  herein,  and  the 
main  issue  discussed  in  the  Wait  case  (157  Cal.  16),  supra, 
and  the  Sharp  case  (39  Cal.  App.  (2d)  435),  supra,  and 
the  other  cases  cited  by  appellee  is  not  discussed. 

The  court  does  say,  however  (p.  774)  that  the  Legis- 
lature, 

"in  C.  C,  Sec.  3311,  designates  the  principal  place 
of  business  of  a  domestic  corporation  as  its  residence 
for  the  purposes  of  this  section,  but  makes  no  refer- 
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ence  to  a  foreign  corporation  licensed  to  do  business 
in  this  state,  the  reasonable  inference  is  that  the 
Legislature  treated  such  corporations  as  non- 
residents." 

Therefore,  it  appears  that  the  law  upon  which  that  case 
was  decided  had  to  do  only  with  domestic  corporations. 

Conclusion, 

In  view  of  the  foregoing,  it  is  respectfully  submitted 
that  the  decision  of  the  District  Court  appealed  from 
should  be  affirmed. 

James  H.  Mitchell, 
Clive  W.  Johnson  and 
Frank  M.  Ludwick, 
By  James  H.  Mitchell, 
Attorneys  for  Appellee. 
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IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Nmth  Circuit 


Western-Knapp  Engineering  Co. 
(a  corporation), 

'Appellant, 

vs. 

O.  T.  GiLBANK,  Trustee  of  the  Estate  of 
Jumbo  Consolidated  Mining  Company 
(a  corporation).  Bankrupt, 

Appellee. 

REPLY  BRIEF  FOR  APPELLANT. 


ARGUMENT. 

I. 

THERE  IS  ONLY  ONE  POINT  INVOLVED  IN  THIS  APPEAL,  AND 
THAT  IS  WHETHER  THE  BANKRUPT-BUYER  (A  FOREIGN 
CORPORATION)  WAS  A  "RESIDENT"  OF  THE  STATE  OF 
CALIFORNIA  WITHIN  THE  MEANING  OF  SECTION  2980 
AND  RELATED  PROVISIONS  OF  THE  CALIFORNIA  CIVIL 
CODE  SO  AS  TO  REQUIRE  THE  RECORDING  OF  THE  CON- 
TRACT OF  CONDITIONAL  SALE  IN  LOS  ANGELES  COUNTY. 
(A)   THERE  IS  NO  EVIDENTIARY  PROBLEM  INVGLVED. 

The  appellant  herein  has  pointed  out  (Brief  for 
Appellee,  p.  4)  that  we  have  specified  five  errors  in 
support  of  our  appeal,  and  that  four  of  these  are  based 


upon  the  proposition  that  the  evidence  presented  to 
the  Referee  was  not  sufficient  to  justify  the  findings 
of  fact  and  conclusions  of  law  and  order  of  the 
Referee. 

So  far  as  the  actual  facts  are  concerned,  we  have  no 
quarrel  with  the  Referee's  summary  of  the  evidence. 
We  do  claim,  however,  that,  based  upon  that  evidence, 
the  Referee's  conclusion  that  the  bankrupt-buyer  was 
a  "resident"  of  the  State  of  California  at  the  time  of 
the  recordation  of  the  Contract  of  Conditional  Sale, 
is  entirely  unsupported. 

In  other  words  the  evidence  shows,  without  dispute, 
that  the  bankrupt-buyer  was  a  foreign  corporation. 
As  such,  we  contend  that  no  other  evidence  contained 
in  the  record  can  show  that  it  is  a  "resident"  lof  the 
State  of  California  as  that  word  is  used  in  Section 
2980  of  the  Civil  Code  and  its  related  sections. 

(B)  THE  PROBLEM  PRESENTED  IS  STRICTLY  A  LEGAL 
PROBLEM. 

The  issue  involved  in  this  case  is  squarely  joined 
on  the  jjroposition  of  whether  a  foreign  corporation, 
licensed  to  do  business  in  this  state,  is  a  "resident" 
or  "non-resident"  within  the  meaning  of  California 
Civil  Code  Section  2980.  Appellee  contends  that  the 
bankrupt-buyer  was  a  "resident";  we  contend  that 
said  bankrupt-buyer  was  a  "non-resident". 

The  evidence  relating  to  "residence"  shows  only  the 
following  factors : 

(a)  The  bankrupt  is  a  corporation  duly  organised 
and  existing  under  and  by  virtue  of  the  State  of 


Nevada,  and  at  all  times  since  September  1,  1937,  has 
been  qualified  to  do  business,  and  has  done  and  carried 
on  business,  in  the  State  of  Califiornia.   (T.  R.  p.  79.) 

(b)  The  Articles  of  Incorporation  provide  that 
the  principal  office  of  the  corporation  in  Nevada  is  in 
the  City  of  Reno,  "but  that  this  corporation  may  main- 
tain an  office  or  offices  in  such  other  place  or  places, 
ivithiw  or  iv  if  ho  at  the  State  of  Nevada,  as  may  from 
time  to  time  be  designated  by  the  Board  of  Directors 
or  by  the  By-Iiaws  of  this  corporation  and  that  this 
corporation  may  conduct  all  corporate  business  of 
every  kind  and  nature,  including  the  holding  of  meet- 
ings of  directors  and  stockholders,  outside  the  State 
of  Nevada,  the  same  as  though  conducted  in  Nevada." 
(T.  R.  pp.  79-80.) 

(c)  Except  for  the  organizational  meeting  held 
at  Reno,  there  have  been  five  other  directors'  meetings, 
all  of  which  have  been  held  in  the  County  of  Los  An- 
geles.   (T.  R.  pp.  80-81.) 

(d)  The  bankrupt  is  qualified  to  do  business  in 
California  and  has  designated  the  County  of  Los 
Angeles  as  the  "location  and  address  of  the  prinoipal 
office  of  said  corporation  within  the  State  of  Calif or- 
yda"  as  required  by  Civil  Code  Section  405.  (T.  R. 
pp.  81-82.) 

(e)  All  the  books  and  records  of  the  corporation 
have  always  been  kept  in  Los  Angeles  County,  except 
those  required  by  the  laws  of  Nevada  to  be  kept  in 
Reno.    (T.  R.  p.  82.) 


The  above  mentioned  points  are  the  only  facts  in 
the  record  upon  which  the  Referee  could  base  his  find- 
ings "that  said  purported  contracts  of  conditional  sale 
and  said  i^urported  conveyances  are  fraudulent  and 
therefore  void  as  against  the  trustee  in  bankruptcy 
herein".    (Finding  No.  13;  T.  R.  p.  94.) 

The  problem,  therefore,  is  really  a  legal  one  despite 
the  fact  that  it  does  arise  from  what  we  claim  to  be 
a  misapplication  of  the  above-enmnerated  evidentiary 
factors, 

(C)  APPELIiEE  HAS   PALLED  TO   QUOTE   THE   PEETINENT   PARTS 
OF  CALIFORNIA  CIVIL  CODE  SECTION  2980. 

On  Pages  9-10  of  the  Brief  for  Ajjpellee,  the  ap- 
pellee has  quoted  only  that  portion  of  California  Civil 
Code  Section  2980  which  has  to  do  with  the  require- 
ments of  recordation  as  far  as  'U~esidents"  are  con- 
cerned. On  page  5  of  our  Opening  Brief  we  have 
quoted  all  portions  of  the  code  section  having  to  do 
with  the  requirements  for  recordation  where  the  buyer 
is  (a)  a  "resident'^  or  (b)  ''in  case  the  buyer  is  a 
'non-resident'  of  this  State".  Since  the  sole  issue  in 
this  case  is  whether  or  not  the  bankrupt-buyer  was  a 
'Wesident"  or  a  "non-resident"  within  the  meaning  of 
the  code  section,  we  believe  the  recordation  require- 
ments for  both,  of  such  classes  of  persons  should  be 
presented  to  the  Court. 
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II. 

EVEN  IF  BANKRUPT-BUYER  CONDUCTS  "EVERY  SUBSTAN- 
TIAL FUNCTION  AND  ACTIVITY  IN  THE  STATE  OF  CALI- 
FORNIA", THIS  FACT  DOES  NOT  MAKE  THE  BANKRUPT- 
BUYER  A  "RESIDENT"  OF  THE  STATE  WITHIN  THE 
MEANING  OF  SECTION  2980  OF  THE  CALIFORNIA  CIVIL 
CODE. 

(1)   APPELLEE'S  CASES  DO  NOT  SUBSTANTIATE  THIS  THEORY. 

The  balance  of  the  Brief  for  appellee  is  an  attempt 
to  prove,  through  the  citation  of  certain  legal  authori- 
ties which  will  be  hereafter  discussed,  that  where  a 
corporation  has  ''all  of  its  property  .  .  .  and  all  of 
its  business  (is)  carried  on"  in  a  foreign  state  (Brief 
for  Appellee,  p.  13),  it  is  nevertheless  a  "resident" 
of  that  foreign  state  within  the  meaning  of  recordation 
laws. 

Let  us  examine  each  of  the  cases  cited  by  the  Ap- 
pellee in  support  of  this  hypothesis  for  the  purposes 
of  determining  whether  or  not  any  of  said  cases  sup- 
port such  a  theory : 

(A) 

Wait  V.  Kern  River  Mining  Co.,  157  Cal.  16. 

In  this  action  the  plaintiff  sought  to  obtain  a 
decree  in  equity  imi)osing  a  trust  in  his  favor  upon 
certain  shares  of  stock  held  by  the  defendant,  a 
corporation  organized  under  the  laws  of  Arizona. 
The  question  involved  was  whether  or  not  the 
California  courts  had  jurisdiction  over  such  shares 
of  stock  for  the  purposes  of  making  such  a  decree, 
it  being  conceded,  as  a  matter  of  law,  that  such 
jurisdiction  would  vest  only  if  said  defendant 
corporation  was  a  "resident"  of  this  state.    The 


evidence  disclosed  that  "all  of  its  property  was 
situate,  and  all  of  its  business  (was  carried  on) 
in  this  state''.    The  Court  said  (p.  21)  : 

''As  to  such  a  corporation,  so  organized  and 
situated  in  regard  to  all  of  its  business  and  prop- 
erty, we  can  see  no  good  reason  why,  as  was  said 
in  the  case  last  cited,  'the  fiction  as  to  the  situs 
of  the  cori3oration  entity  ought  not  to  yield  in 
the  interest  of  justice  to  the  actual  facts';  to  an 
extent  sufficient  to  warrant  the  holding  that  the 
corporation  is  sufficiently  a  resident  of  this  state 
to  bring  it  within  the  rule  applicable  to  domestic 
corporations  as  to  the  situs  of  its  stock." 

The  principles  upon  which  the  Wait  case  is  based 
are  entirely  foreign  to  the  matter  at  bar  for  the 
following  reasons : 

(a)  The  case  holds  that,  for  the  purposes  of  ac- 
quiring jurisdiction  over  the  situs  of  stock,  a  foreign 
corporation  may  be  a  "resident"  of  this  state.  It  cer- 
tainly does  not  hold  that  it  can  be  a  resident  of  any 
particular  county  within  the  state,  which  is  the  prob- 
lem here.  Moreover,  it  is  axiomatic  that  a  court  desires 
to  acquire  jurisdiction,  when  that  is  the  issue  involved, 
for  the  purposes  of  following  a  fmidamental  policy 
of  "putting  an  end  to  litigation".  If  it  did  not  ac- 
quire jurisdiction,  the  plaintiff  would  merely  have 
to  file  a  similar  suit  in  Arizona  to  prove  his  claim. 
In  the  "interests  of  justice"  this  double  litigation 
should  be  prevented. 

(b)  The  Wait  case  contains  definite  evidence  that 
"all  of  (the  defendant  corporation's  property)  was 
situated,  and  all  of  its  business  carried  on  in  this 
state".  The  case  at  bar  lacks  any  such  evidence. 


(B) 

Sharp  V.  Big  Jim.  Mining,  et  al.,  39  Cal.  App. 
(2d)  435. 

This  case  is  properh'  summarized  by  the  appellee, 
and  is  distinguishable  upon  the  identical  gromids  re- 
ferred to  above  in  our  discussion  of  the  Wait  case. 
Although  it  is  the  general  rule  that  courts  will  not 
interfere  with  the  internal  operations  of  a  foreign 
corporation,  there  is  no  reason  for  a  California  Court 
to  refuse  to  accept  jurisdiction  where  the  court  ac- 
tually has  the  means  to  enforce  its  orders.  Thus,  the 
court  took  upon  itself  the  burden  of  solving  certain 
internal  problems  of  the  Big  Jim  Mining  Company 
by  holding  that  such  a  corporation,  mider  the  circum- 
stances, was  sufficiently  a  "resident"  of  this  state  to 
enable  the  court  to  acquire  jurisdiction.  Again,  the 
court  was  not  asked  to,  nor  did  it  hold  that  such  a 
corporation  could  be  a  "resident"  of  any  particular 
count ij  within  this  state  for  any  purpose,  as  the  appel- 
lee is  contending  in  the  case  at  bar. 

(C) 

Hohhs  V.  Tom  Reed  etc.  Co.,  164  Cal.  497. 

This  case  also  needs  no  further  comment  other  than 
it  is  distinguishable  on  the  identical  gromids  men- 
tioned above  in  our  discussion  of  the  Wuit  and  Sharp 
cases. 
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each  of  the  other  forty-seven  states  to  be  determined 
by  an  examination  of  the  amomit  of  business  each 
foreign  corporation  does  in  each  county  of  each  of 
forty-seven  states?  Or  can  the  residential  locale  of 
foreign  corporations  within  a  state  be  determined  by 
an  examination  ,of  that  corporation's  activities  within 
each  of  the  forty-seven  other  states  ?  x\ccording  to  the 
rule  contended  for  by  appellee,  a  prospective  creditor 
in  California  must  make  an  independent  investigation 
of  each  foreign  corporation  in  a  hazardous  attempt 
to  determine  how  much  business  said  foreign  corpora- 
tion does  in  the  state  of  its  iyicorporation  in  order  to 
know  whether  a  conditional  sales  contract  involving 
mining  machinery  should  be  recorded  mider  the  re- 
quirements for  "residents"  or  "non-residents"  of 
California  under  the  provisions  of  Section  2980  of  the 
Civil  Code.  If  confidence  in  public  records  is  to  be 
maintained,  certainly  such  a  rule  cannot  logically  be 
supported. 

Admittedly,  it  does  not  appear  in  the  Babcock  case 
that  the  bankrupt-buyer  was  "organized  in  Maine 
solely  for  the  purpose  of  doing  busiaess  in  New 
Hampshire.    Nor  does  that  fact  appear  in  this  case. 

Those  two  proposed  lines  of  demarcation  between 
the  case  at  bar  and  the  Babcock  case  having  been  ex- 
ploded, the  reasoning  and  rule  of  the  Babcock  case 
stands  as  clear,  unequivocal  law. 

(B) 

Appellee  attempts  to  distinguish  the  Ward  case  on 
the  ground  that  (Brief  for  Appellee,  p.  20)  : 
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''It  does  not  appear  that  the  purchaser  was 
organized  in  Delatvare  solely  for  the  purpose  of 
doing  business,  and  that  it  was  only  doing  business 
in  the  State  of  North  Carolina." 

Again,  let  us  say  that  neither  of  these  facts  are 
present  in  the  record  before  this  Court.  Consequently, 
the  case  at  bar  cannot  be  differentiated  from  the  Ward 
case  on  any  such  theory. 

Appellee  also  argues  that  the  Ward  case  had  only 
to  do  with  domestic  corporations.  This  certainly  is 
not  true.  The  facts  of  that  case  disclose  that  the 
bankrupt-buyer  was  a  Delaware  corporation  doing 
business  in  North  Carolina,  and  was,  of  course,  a  for- 
eign corporation. 

Far  from  militating  against  our  position.  Appellee 's 
quotation  (Brief  for  Appellee,  pp.  20-21)  of  the  Ward 
case: 

in  C.  S.  Sec.  3311,  designates  the  principal  place 
of  business  of  a  domestic  corporation  as  its  resi- 
dence for  the  purposes  of  this  action,  but  piakes 
no  reference  to  a  foreign  corporation  licensed  to 
do  business  in  this  state,  the  reasonable  inference 
is  that  the  Legisl-ature  created  such  corporations 
as  non-residents.   (Italics  ours.) 

actually  supports  our  position.  Naturally,  this  is  the 
"reasonable  inference".  This  is  the  "reasonable  in- 
ference" to  be  deduced  from  section  2959a  of  the  Civil 
Code. 

With  reference  to  the  treatment  of  domestic  and 
foreign  corporations  within  the  State  of  North  Caro- 
lina the  court  said  (p.  774  of  the  Ward  case)  : 
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''If  a  domestic  corporation  is  without  a  resi- 
dence in  any  one  county  without  legislative  enact- 
ment fixing  a  residence,  how  could  it  be  contended 
that  a  foreign  corporation  is  a  resident  of  any 
particular  county  in  this  state?  The  only  infer- 
ence deducible  from  the  decisions  of  the  highest 
court  of  the  state  and  from  the  statutes  is  that 
foreig?i  corporatioyis  are  treated  as  non-residents 
in  this  state,  and  that  the  proper  place  for  the 
recordation  of  mortgages  executed  by  a  foreign 
corporation  is  in  the  county  where  the  personal 
property  or  some  part  thereof  is  situated." 
(Italics  ours.) 

(C) 

It  should  also  be  noted  that  Appellee  did  not  even 
attempt  to  distinguish  in  his  Brief,  the  reasoning  of 
Ger mania  Fire  Ifis.  Co.  v.  Francis  (Opening  Brief  for 
Appellant,  p.  14),  and  In  Re  Schollinberger  (Opening 
Brief  for  Appellant,  p.  15)  upon  which  we  also 
strongly  rely. 

(3)  APPELLEE'S  THEORY  IS  PEACTICALLY  UNSOUND  AND 
PRESENTS  AN  UNWORKABLE  RULE. 

Appellee,  in  effect,  contends  that  where  every  "sub- 
stantial f miction  and  activity"  of  a  foreign  corpora- 
tion is  in  the  State  of  California,  that  corporation  is  a 
''resident"  of  the  coiuity  designated  by  it  (mider  sec. 
405,  Civil  Code)  as  its  "principal  office",  for  the  pur- 
pose of  the  recordation  requirements  of  Section  2980 
of  the  Civil  Code. 

A  theory  so  similar  was  presented  to  this  Court  in 
the  case  of  Matter  of  A  &  B  Oil  Co.,  95  F.  (2d)  946, 
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that  we  deem  it  well  to  refresh  the  court's  recollection 
of  this  important  case.  It  will  be  remembered  that  the 
Court  then  considered  the  problem  of  in  what  county 
in  this  state  should  a  domestic  corporation  make 
recordation  of  its  chattel  mortgages.  This  court  held 
that  such  recordation  must  be  made  in  the  county  of 
the  corporation's  designated  principal  place  of  busi- 
ness, such  county  being  the  "residence"  of  a  domestic 
corporation  for  the  purposes  of  the  recording  laws. 
The  facts  of  the  case  were  that  all  operations  of  the 
bankrupt  corporation  other  than  the  keeping  of  its 
books,  its  banking,  and  the  taking  of  receipts  and 
making  of  disbursements  was  done  in  Santa  Barbara 
County.  Its  designated  princij^al  office  of  business 
was  Los  Angeles  County.  On  page  947  of  the  opinion 
the  Court  says: 

"Appellant  contends  that  the  corporation's 
residence  is  the  county  where  it  carries  on  the 
principal  part  of  its  operations.  It  argues  that 
the  'principal  office  for  the  transaction  of  the 
business'  required  by  the  statute  to  be  designated 
by  the  articles  of  incorporation  is  something  dis- 
tinct from  the  'principal  place  of  business'  and 
that  the  principal  place  of  business  is  the  comity 
where  the  greater  portion  of  corporate  activities 
is  carried  on.  It  then  argues  that  the  'principal 
place  of  business'  as  distinguished  from  the  statu- 
tory 'principal  office  for  the  transaction  of  busi- 
ness' is  the  residence  of  the  corporation  for  the 
purposes  of  chattel  mortgage  recordation. 

"It  was  long  settled  in  California  that  a 
domestic  corporation's  residence  is  the  county 
designated  in  its  articles.  We  do  not  find  that  the 
Courts  of  California  have  ever  looked  with  favor 
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upon  a  distinction  between  'principal  place  of 
business'  and  'principal  office  for  the  transaction 
of  business'. 

"In  1865  the  California  corporation  law  re- 
quired the  articles  of  incorporation  to  designate 
'the  principal  place  of  business'.  Tn  Harris  v. 
McGregor,  29  Cal.  124,  128,  in  considering  this 
provision,  the  court  said:  'But  the  "operations" 
of  a  corporation  may  be  carried  on  in  one  county 
and  their  principal  place  of  business  within  the 
meaning  of  the  state  be  in  another  and  distinct 
county  .  .  .  The  "principal  place  of  business"  con- 
templated and  intended  by  the  statute  is  the  prin- 
cipal office  of  the  corporation  at  which  the  books 
of  the  corporation  are  kept  and  the  officers  usually 
and  ordinarily  meet  for  the  purpose  of  managing 
the  affairs  and  transacting  the  business  of  the 
corporation. 

"And  in  Creditors  v.  Consumer's  Lumber  Co., 
98  Cal.  318,  319,  33  P.  196,  197,  the  court  said: 
'The  principal  place  of  business  of  a  corporation, 
as  stated  in  its  articles,  is  its  residence;  but,  as 
in  the  case  of  an  individual,  its  actual  place  of 
business,  its  scene  of  operations,  the  place  where 
it  buys  and  sells,  may  be  a  county  entirely  differ- 
ent from  its  place  of  residence.' 

"To  the  same  effect  are  Gallup  v.  Sacramento 
<&  San  Joaquin  Drainage  District,  171  Cal.  71, 
74,  151  P.  1142  and  Cook  v.  W,  S.  Ray  Manufac- 
turing Co.,  159  Cal.  694,  698,  115  P.  318. 

"We  have  neither  reason  nor  authority  for 
holding  that  this  settled  law  to  the  effect  that  a 
corporation's  residence  is  as  stated  in  its  articles 
has  been  changed  by  the  amendment.  Civil  Code 
Cal.  Sec.  290,  subd.  3,  which  requires  the  articles 
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to  indicate  the  county  'where  the  principal  office 
for  the  transaction  of  the  business  of  the  corpora- 
tion is  to  be  located.' 

''We  do  not  conceive  that  this  slight  amendment 
of  the  wording  has  the  effect  of  shifting  a  corpo- 
ration's residence  from  its  principal  office  to  the 
scene  of  its  major  operations.  So  to  hold  ivould 
make  the  protection  afforded  by  the  recordation  of 
chattel  mortgages  a  vain  thing  and  a  laughing 
stock  in  the  case  of  a  corporation  carrying  on  in- 
dustrial operations  in  more  than  one  county.  A 
prospective  mortgagee  ivould  he  required  first  to 
record  the  mortgage  in  the  county  where  the  prop- 
erty was  situated  and  would  then  have  to  deter- 
mine the  corporation's  residence  hy  a  careful  sur- 
vey and  determination  of  which  of  California's 
tnore  than  fifty  counties  housed  the  largest  pro- 
portion of  his  debtor's  activities."  (Italics  ours.) 

The  very  same  reasoning  is  certainly  applicable  to 
the  appellee's  contention  here.  If  Appellee's  hypoth- 
esis is  correct,  every  conditional  vendor  of  mining 
machinery,  when  dealing  with  foreign  corporations 
doing  business  ^in  this  state,  must  hazard  a  guess  as 
to  whether  or  not  "every  substantial  function  and 
activity"  of  each  of  the  foreign  corporations,  with 
w^hich  it  does  business  in  California,  is  being  conducted 
in  this  state,  in  order  to  be  sure  whether  such  foreign 
corporations  are  "residents"  or  "non-residents" 
within  the  meaning  of  the  recording  statute. 

For  example,  let  us  take  this  hypothetical  case:  X 
corporation  is  organized  under  the  laws  of  Nevada, 
but  has  qualified  to  do  business  in  California  and  has 
designated  the  County  of  Los  Angeles  as  its  principal 
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office  for  the  transaction  of  business.  X  corporation, 
besides  doing  business  in  California,  does  a  similar 
amount  of  business  in  every  other  state  in  the  miion 
except  Nevada.  Who  can  say  in  which  state  (if  any) 
it  has  such  "substantial  function  and  activity"  as  to 
make  it  a  "resident"  of  that  particular  state  for  the 
purposes  of  the  recording  laws?  Such  a  rule  would 
require  just  as  much  an  independent  investigation  of 
each  foreign  corporation's  activities  in  this  state  in 
order  to  determine  the  proper  county  for  the  re- 
cordation of  contracts  as  would  be  necessary  if  the 
rule  were  applied  to  a  domestic  corporation's  activities 
in  each  of  the  fifty-eight  counties  in  California.  Condi- 
tional vendors  are  entitled  to  know  before  hand  in 
what  county  they  are  required  to  record  their  con- 
tracts; it  should  not  be  necessary  for  a  court  of  law 
to  decide  each  of  these  cases  individually. 

If  the  rule  is  as  we  contend  it  should  be,  then,  in 
every  case  involving  a  foreign  corporation,  licensed  to 
do  business  in  this  state,  the  contracts  of  conditional 
sale  would  be  recorded  only  "where  the  property  in- 
volved is  located  at  the  time  the  contract  is  executed 
by  the  buyer".  This  rule  is  simple,  clear,  and  in 
strict  accordance  with  all  the  federal  cases  involving 
the  residence  of  a  foreign  corporation  for  the  purpose 
of  recording  statutes. 

The  citation  from  Corpus  Juris  contained  in  Ap- 
pellee's own  brief  (Brief  for  Appellee,  p.  18)  sub- 
stantiates our  analysis.  If  there  is  to  be  any  certainty 
regarding  recordations,  a  recording  statute  should 
not  be  construed  so  as  to  necessitate  individual  inves- 
tigations of  each  foreign  corporation  doing  business 
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in  this  state  in  a  hazardous  attempt  to  determine  how 
''substantial"  its  activities  are  here.  The  reasoning 
of  the  A  &  B  Oil  Company  case  applies  as  strongly 
to  foreign  corporations  as  it  does  to  domestic  ones. 
If  conditional  vendors  of  domestic  corporations  must 
know  definitely  where  to  record  their  contracts,  con- 
ditional vendors  of  foreign  corporations  are  entitled 
to  the  same  privilege. 

So  far  as  the  ''publicity"  of  recordations  is  con- 
cerned, what  is  more  likely  than  a  prospective  credi- 
tor's examination  of  the  public  records  of  the  County 
in  which  the  "property  involved  is  located"  in  the 
case  of  foreign  corporations  ?  The  statute  itself  makes 
it  necessary  that  a  "contract  of  conditional  sale  of 
equipment  and  machinery  used  or  to  be  used  for  min- 
ing purposes  shall  also  be  recorded  in  every  case  in  the 
county  where  the  property  is  situated".  In  other 
words,  in  the  case  of  "residents"  there  is  a  dual  recor- 
dation required  (unless  the  county  of  residence  is  also 
the  county  where  the  property  is  located)  ;  in  the  case 
of  "non-residents"  a  recordation  in  the  county  where 
the  property  is  "located"  is  sufficient  of  and  by  itself. 
It  is  therefore  perfectly  obvious  that  the  legislature 
considered  a  recordation  in  the  county  where  the  prop- 
erty is  "situated"  to  be  of  more  publicity  value  than 
a  mere  recordation  in  the  county  of  "residence".  Thus, 
in  all  cases  involving  machinery  "used  or  to  be  used 
for  mining  purposes"  a  single  search  through  the  rec- 
ords in  the  county  where  the  property  is  located  will 
disclose  to  the  prospective  creditor  whether  or  not 
that  property  is  covered  by  a  contract  of  conditional 
sale. 
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CONCLUSION. 

In  concluding,  we  can  find  no  more  appropriate 
sunmiary  of  the  "residential"  status  of  a  foreign  cor- 
poration than  is  contained  in  the  recent  New  Hamp- 
shire Supreme  Court  decision  of  Blmichette  v.  New 
England  Telephone  d;  Telegraph  Co.  (1939),  6  Atl. 
(2d)   161,  162: 

"As  applied  to  corporations  the  adjectives 
'foreign'  and  'non-resident'  are  usually  regarded 
as  synonymous.  27  Columbia  Law  Rev.  12,  13, 
note.  A  corporation  has  its  residence  and  domi- 
cile in  the  state  in  which  it  is  incorporated,  and 
if  it  extends  its  activities  to  another  jurisdiction 
it  'is  in  the  same  jDosition  as  any  non-resident 
who  sends  his  agents  into  a  state  to  do  business 
for  him'.    Beale,  Foreign  Corporation,   Sec.  73. 

"Nor  does  the  fact  that  a  corporation  has  com- 
plied with  all  statutory  provisions  prescribed  by 
a  foreign  state  as  prerequisites  of  the  right  to 
do  business  there  make  the  corporation  a  resident 
of  that  state  in  the  sense  in  which  the  word  "resi- 
dent" is  used  in  the  statutes  relating  to  the  venue 
of  actions.   .    .    . 

"In  the  recent  case  of  Babcock,  etc.  Co.  v. 
Spaulding  (1  Cir.),  86  F.  (2d)  256,  the  Circuit 
Court  of  Appeals  held  that  a  Maine  corporation 
which  owned  and  operated  mills  in  New  Hamp- 
shire was  not  a  resident  of  this  state  within  the 
meaning  of  P.  L.  c.  216,  Sec.  27,  28,  30,  relating 
to  conditional  sales  of  personal  property  ..." 

In  view  of  the  foregoing,  it  is  resi^ectfully  submit- 
ted that  the  Order  of  the  District  Court  made  on 
December  29,  1941,  should  be,  by  this  Court  reversed, 
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with  instructions  to  said  District  Court  to  enter  an 
Order  Denying  the  TiTistee's  Petition  to  Recover 
Assets  and  gi-anting  to  the  appellant  the  relief  prayed 
for  in  its  Answer  thereto. 

Dated,  San  Francisco, 
May  29, 1942. 

Respectfully  submitted, 

Arthur  P.  Shapro, 

Attorney  for  Appellant. 
Harold  A.  Block, 
Of  Counsel. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 

C  6163  Px 

INDICTMENT 

Viol.  50  U.  S.  C.  311  (Selective  Training  & 
Service  Act  of  1940) 

United  States  of  America, 
District  of  Arizona — ss. 

In  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Arizona,  At  the  November  term 
thereof,  A.  D.  1941. 

The  Grand  Jurors  of  the  United  States,  impan- 
eled, sworn,  and  charged  at  the  term  aforesaid,  of 
the  Court  aforesaid,  on  their  oath  present,  that 
Robert  Earl  Hopper,  having  theretofore  registered 


•Page   numbering   appearing   at   foot   of   page    of   original   certified 
TrauBcript  of  Becord. 
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under  the   Selective  Training  and  Service  Act  of 

1940,  on  or  about  or  about  the  22nd  day  of  June,  A.  D. 

1941,  and  within  the  said  District  of  Arizona,  did 
knowingly,  wilfully,  unlawfully  and  feloniously  fail 
and  neglect  to  perform  the  duty  required  of  him 
under  and  in  the  execution  of  said  Act,  and  the  rules 
and  regulations  made  pursuant  thereto,  that  is  to  say, 
that  the  said  defendant,  Robert  Earl  Hopper,  hav- 
ing been  theretofore  classified  by  his  local  draft 
board  at  Prescott,  Arizona,  as  a  conscientious  ob- 
jector, and  found  fit  for  general  service,  did  then 
and  there,  knowingly,  wilfully,  unlawfully  and  felon- 
iously fail  and  neglect  to  report  as  a  conscientious 
objector  for  civilian  work  of  national  importance 
when  notified  so  to  do  by  his  local  draft  board;  con- 
trary to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of 
the  United  States  of  America. 


United  States  Attorney  for 
the  District  of  Arizona 
H 

Indictment 

A  True  Bill 

WALTER  W.  BAILEY, 

Foreman  of  the  Grand  Jury 

[Endorsed]:  Filed  Dec.  12,  1941.  Edward  W. 
Scruggs,  Clerk,  United  States  District  Court  for  the 
District  of  Arizona.  B}^  Gwen  J.  Ballard,  Deputy 
Clerk.  [4] 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF 

MONDAY,  FEBRUARY  2,  1942 

(Phoenix  Division) 

October  1941  Term 
at  Phoenix 
Honornble  Dave  W.  Ling-,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

This  case  comes  on  regularly  for  arraignment  this 
day. 

George  E.  Wood,  Esquire,  Assistant  United  States 
Attorney,  apx)ears  for  the  Government.  The  defend- 
ant, Robert  Earl  Hopper,  is  present  in  person  with 
his  counsel,  Charlie  Clark,  Esquire,  and  is  now  duly 
arraigned.  The  defendant  waives  the  reading  of  the 
indictment  and  a  copy  thereof  is  handed  to  him.  On 
motion  of  said  counsel  for  the  defendant. 

It  Is  Ordered  that  this  case  be  continued  for  plea 
until  Mondav,  Februarv  9,  1942,  at  ten  o'clock  a.  m. 

[5] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  QUASH  INDICTMENT 
Now  Comes  the  Defendant  above  named  by  his 
Attorney  Charlie  W.  Clark,  and  moves  to  quash  the 
Indictment     in    the   above    entitled   cause   on   the 
grounds  and  for  the  reasons : 
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I 

That  the  indictment  does  not  state  facts  sufficient 
to  constitute  a  crime  or  offense. 

II 

That  the  Statute  is  Unconstitutional  and  void  and 
attempts  to  deprive  defendant  of  his  liberty  without 
due  process  of  law  and  attempts  to  subject  defend- 
ant to  involuntary  servitude ; 

III 

That  the  Statute  is  Unconstitutional  and  void  in 
that  it  unlawfully  attempts  to  delegate  legislative 
authority  to  an  executive  officer. 

CHARLIE  W.  CLARK 
Attorney  for  Defendant 
Phoenix,  Arizona, 
February  7,  1942. 

CHARLIE  W.  CLARK, 
Attorney  for  Defendant, 
1930  West  Adams  St., 
Phone— 4-3744. 

Service  of  above  motion  acknowledged  this  7th 
day  of  February,  1942. 

F.  E.  FLYNN 

United  States  Attorney, 
By  R.  HARRIS 

[Endorsed]:  Filed  Feb.  7,  1942.  Edward  W. 
Scruggs,  Clerk,  United  States  District  Court  for 
the  District  of  Arizona.  By  Gwen  J.  Ballard,  Dep- 
uty Clerk.  [6] 
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In  the  Ignited  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF 

MONDAY,  FEBRUARY  9,  1942 

(Phoenix  Division) 

October  1941  Term 

At  Phoenix 

Honorable  Dave  W.  Ling,  I"^nitecl  States  District 

Judge,  Presiding. 
[Title  of  Cause.] 

This  case  comes  on  regularly  for  plea  this  day. 

George  E.  Wood,  Esquire,  and  Cecil  A.  Edwards, 
Esquire,  Assistant  United  States  Attorneys,  appear 
for  the  Government.  The  defendant,  Robert  Earl 
Hopper,  is  present  in  person  with  his  counsel, 
Charlie  W.  Clark,  Esquire. 

Defendant's  Motion  to  Quash,  heretofore  tiled 
herein,  is  now  argued  to  the  Court  by  counsel  for 
the  defendant,  and 

It  Is  Ordered  that  said  Motion  be  submitted  and 
by  the  Court  taken  under  advisement,  and  that  this 
case  be  continued  for  plea  until  after  ruling  on  said 
Motion.  [7] 
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ert  Earl  Hopper,  is  present  iii  person  with  his  coun- 
sel, Charlie  W,  Clark,  Esquire.  Louis  L.  Billar  is 
l^resent  as  court  reporter. 

The  Government  now  announces  ready  for  trial. 

Counsel  for  the  defendant  announces  not  ready 
for  trial  for  the  reason  that  the  defendant  has  had 
no  opportunity  to  present  defense  and  is  denied  a 
fair  and  impartial  trial. 

There  being  but  twenty-six  jurors  in  attendance 
on  this  Court,  on  stipulation  of  respective  coimsel, 

It  Is  Ordered  that  the  record  show  that  comisel 
for  the  Government  waives  two  peremptory  chal- 
lenges. 

A  lawful  jury  of  twelve  men  is  now  duly  empan- 
eled and  sworn  to  try  this  case. 

Thereupon,  It  Is  Ordered  that  all  jurors  not  em- 
paneled in  the  trial  of  this  case,  be  excused  for  the 
term. 

The  said  United  States  Attorney  now  reads  aloud 
the  indictment  to  the  jury  and  thereafter  said  coun- 
sel for  the  Government  states  to  the  jury  the  de- 
fendant's plea  of  not  guilty  to  said  indictment. 

Said  counsel  for  the  Government  now  states  the 
Government's  [10]  case  to  the  jury  and  counsel  for 
the  defendant  reserves  statement  to  the  jury. 

Government's  Case 

Gerald  T.  Bigaouette  is  now  duly  sworn  and  ex- 
amined on  behalf  of  the  Government. 

The  following  Goverament's  exhibits  are  now  ad- 
mitted in  evidence: 
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1.  Selective  Service  Registration  Card. 

2-A.     Portion  of  line  217  of  Classification  record. 

4.  Form  of  notice  to  registrant. 

5.  Report  of  physical  examination. 

6.  Form  of  notice  to  registrant. 

7.  Letter. 

8.  Form  for  conscientious  objector. 

9.  Copy  of  letter. 

Harry  F.  Dise  is  now  duly  swoni  and  examined 
on  behalf  of  the  Government. 

Government's  exhibit  3,  Selective  Sei-vice  Ques- 
tionnaire, is  now  admitted  in  evidence. 

Thereupon,  at  twelve  o'clock  noon,  It  Is  Ordered 
that  the  further  trial  of  this  case  be  continued  until 
1:30  o'clock  p.  m.  this  day,  to  which  time  the  jury, 
being  first  duly  admonished  by  the  Court,  the  de- 
fendant and  counsel  are  excused. 

Subsequently,  at  1:30  o'clock  p.  m.,  the  jury  and 
all  members  thereof,  the  defendant  and  counsel  be- 
ing present  jnirsuant  to  recess,  further  proceedings 
of  trial  are  had  as  follows: 

Government's  Case  Continued 

Harry  F.  Dise,  heretofore  sworn,  is  now  recalled 
and  further  examined  on  behalf  of  the  Government. 

The  following  Government's  exhibits  are  now  ad- 
mitted in  evidence :  [11] 

2-B.  Balance  of  line  217  of  Government's  ex- 
hibit 2  for  identification,  and  title  and  heading  of 
columns  thereof. 

10.  Copy  of  letter  and  conscientious  objector  re- 
port. 
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11.  Assignment  to  work  of  national  importance. 

12.  Copy  of  order  to  report  for  work  of  national 
imj^ortance. 

Nellie  Prince  is  now  duly  sworn  and  examined  on 
behalf  of  the  Government. 

Government's  exhibit  14,  transcript  of  proceed- 
ings before  Local  Board,  is  now  admitted  in  evi- 
dence. 

Harry  F.  Dise,  heretofore  sworn,  is  now  recalled 
and  further  examined  on  behalf  of  the  Government. 

Whereupon,  the  Government  rests. 

Thereupon,  at  three  o'clock  p.  m.,  the  jury  being 
first  duly  admonished  by  the  Court,  is  excluded  from 
the  court  room. 

Counsel  for  the  defendant  now  moves  for  a  di- 
rected verdict  of  not  guilty  on  the  following 
gromids. 

1.  Indictment  is  fatall}^  defective  and  does  not 
charge  a  public  offense. 

2.  The  statute  on  which  the  indictment  is  based 
is  unconstitutional  and  void. 

3.  That  no  public  offense  or  crime  has  been 
proved  against  defendant. 

4.  Board  has  acted  arbitrarily  and  capriciously 
in  classification. 

5.  No  proof  of  notice  to  defendant. 

It  is  ordered  that  said  motion  be  and  it  is  denied, 
and  that  an  exception  be  allowed  the  defendant. 

Whereupon,  the  jury  and  all  members  thereof  re- 
turn into  court  at  3:10  o'clock  p.m.,  and  further 
proceedings  of  trial  are  had  as  follows : 
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Counsel  for  the  defendant  now  states  the  defend- 
ant's case  to  the  jury. 
Defendant 's  Case : 

Robert  Earl  Hopper  is  now  duly  sworn  and  ex- 
amined in  his  own  behalf. 

Defendant's  Exhibit  D.  four  registry  return  re- 
ceipts, is  now  admitted  in  evidence.  [12] 

The  following-  defendant 's  witnesses  are  now  duly 
sworn  and  examined : 

Edward  Bucey 
Feme  Hopper 

And  the  defendant  rests. 

Both  sides  rest. 

Thereupon,  at  4:00  o'clock  p.  m.,  it  is  ordered  that 
the  further  trial  of  this  case  be  continued  until  Sat- 
urday, March  28,  1942,  at  ten  o'clock  a.  m.,  to  which 
time  the  jury,  being  first  duly  admonished  by  the 
Court,  the  defendant  and  counsel  are  excused.  [13] 


In  the  United  States  District  Court 

for  the  District  of  Arizona 

MINUTE  ENTRY  OF 

SATURDAY,  MARCH  28,  1942 

(Phoenix  Division  ) 

October  1941  Term  At  Phoenix 

Honorable  Dave  W.  Ling,  United  States  District 

Judge,  Presiding. 
[Title  of  Cause.] 

The  jury  and  all  members  thereof,  the  defendant 
and  all  counsel  being  present  pursuant  to  recess, 
further  proceedings  of  trial  are  had  as  follows : 
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Counsel  for  the  defendant  now  renews  motion  for 
a  directed  verdict  on  the  same  grounds,  heretofore 
given,  and 

It  is  ordered  that  said  motion  be  and  it  is  denied. 

All  the  evidence  being  in,  the  case  is  argued  by 
respective  counsel  to  the  jury. 

The  Court  now  duly  instructs  the  jury. 

Coimsel  for  the  defendant  now  requests  the  Court 
to  read  Title  50,  Section  305d,  United  States  Code, 
to  the  jury,  which  request  is  now  refused  by  the 
Court,  to  which  counsel  for  the  defendant  excepts. 
Counsel  for  the  defendant  further  excepts  to  the 
Court's  refusal  to  give  defendant's  requested  in- 
structions to  the  jury. 

The  jury  now  retire  at  the  hour  of  eleven  o'clock 
a.  m.,  in  charge  of  two  sworn  bailiffs  to  consider 
of  their  verdict. 

On  motion  of  said  counsel  for  the  Government, 
with  the  consent  of  counsel  for  the  plaintiff. 

It  is  ordered  that  the  United  States  Attorney  be 
allowed  to  withdraw  any  exhibits  which  are  records 
of  the  Selective  Service  Board  on  substitution  of 
certified  copies  thereof.  [14] 

Subsequently,  the  defendant  and  all  coimsel  being 
present,  the  jurj^  return  in  a  body  into  open  Court 
at  the  hour  of  11:15  o'clock  a.m.,  and  all  members 
thereof  being  present,  are  asked  if  they  have  agreed 
upon  a  verdict.  Whereupon,  the  Foreman  reports 
that  they  have  agreed  and  presents  the  following 
verdict,  to-wit : 
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''C-6163  Phoenix 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
Against 

ROBERT  EARL  HOPPER, 

Defendant. 

VERDICT 

We,  the  jury,  duly  empaneled  and  sworn  in 
the  above-entitled  action,  upon  our  oaths,  do 
find  the  defendant,  Robert  Earl  Hopper,  guilty 
as  charged  in  the  indictment. 

ROYAL  W.  LESCHER, 

Foreman." 

The  verdict  is  read  as  recorded,  and  no  poll  being 
desired  by  either  side,  the  jury  is  discharged  from 
the  further  consideration  of  this  case  and  excused 
from  further  trial  jury  service  for  the  term. 

It  is  ordered  that  this  case  be  set  for  sentence 
April  6,  1942,  at  ten  o'clock  a.m.,  and  that  the 
defendant  be  allowed  to  remain  on  his  present  bond. 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF 
MONDAY,  APRIL  6,  1942 

(Phoenix  Division) 

April  1942  Term  At  Phoenix 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding 

C-6163 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 


ROBERT  EARL  HOPPER, 


Defendant. 


This  case  comes  on  regularly  for  sentence  this 
day. 

George  E.  Wood,  Esquire,  and  Cecil  A.  Edwards, 
Esquire,  Assistant  United  States  Attorneys,  appear 
for  the  Goveniment.  The  defendant,  Robert  Earl 
Hoj^per,  is  present  in  person  with  his  counsel, 
Charlie  Clark,  Esquire,  and  now  urges  defendant's 
motion  for  new  trial.  Whereupon,  the  Court  an- 
nounee.s  that  said  motion  was  not  filed  within  the 
time  required  by  law.  The  defendant  is  now  duly 
informed  b}^  the  Court  of  the  nature  of  the  crime 
charged  in  the  indictment;  of  his  arraignment  on 
said  charge,  and  of  his  plea  of  not  guilty  thereto 
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and  of  his  trial  and  conviction  thereof  by  jury, 
and  no  legal  canse  appearing-  why  judgTnent  should 
not  now  be  imposed,  the  Court  renders  judgment 
as  follows: 

C-6163 

UNITED  STATES  OF  AMERICA, 

Plaintife, 
vs. 

ROBERT  EARL  HOPPER, 

Defendant, 

Due  ])roceedings  having  been  had  on  the  in- 
dictment filed  herein  presented  against  the  de- 
fendant above  named  charging  a  violation  of 
Title  50,  United  States  Code,  Section  311,  un- 
lawfully and  feloniously  failing  to  report  as  a 
conscientious  objector  for  civilian  work  of  na- 
tional importance  when  notified  to  do  so  by 
local  draft  board, 

It  is  ordered,  adjudged  and  decreed  that  said 
defendant  is  guilty  of  said  crime  and  in  punish- 
ment thereof  that  said  defendant  be  committed 
to  the  custod}^  of  the  Attorney  General  of  the 
United  States  or  his  duly  authorized  represent- 
ative for  imprisonment  in  such  place  of  con- 
finement as  the  said  Attorney  General  shall  des- 
ignate for  a  term  of  two  years. 

It  is  further  ordered  that  the  Clerk  deliver 
a  certified  copy  [16]  of  this  judgment  and  com- 
mitment to  the  TTnited  States  Marshal  or  other 
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qualified  officer  and  that  the  same  shall  serve  as 
the  commitment  herein. 

Dated  at  Phoenix,  Arizona,  April  6,  1942. 

DAVE  W.  LING 

Judge 


[Title  of  Cause.] 

Charlie  Clark,  Esquire,  counsel  for  the  defend- 
ant, now  files  defendant's  Notice  of  Appeal  and 
moves  for  stay  of  execution  for  a  period  of  ten 
days,  and 

It  is  ordered  that  said  defendant  be  remanded 
to  the  custody  of  the  United  States  Marshal. 

Subsequently,  Charlie  Clark,  Esquire,  appears  for 
the  defendant  and  moves  for  an  order  fixing  bail 
and  cost  bond  on  appeal,  and 

It  is  ordered  that  defendant's  bail  and  cost  bond 
on  appeal  be  fixed  in  the  penal  sum  of  $750,00. 

On  motion  of  said  counsel  for  the  defendant. 

It  is  ordered  that  said  counsel  be  allowed  to 
withdraw  Notice  of  Appeal,  heretofore  filed,  to  per- 
mit filing  of  Notice  of  Appeal  with  statement  of 
grounds  for  appeal  included  therein.  [17] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
The   name  and  address  of  Appellant  is  Robert 
Earl  Hopper,  Jr.,  Camp  Verde,  Arizona ; 
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The  name  and  address  of  Attorney  for  Appellant 
is  Charlie  W.  Clark,  1930  West  Adams  Street, 
Phoenix,  Arizona; 

The  offense  alleged  in  the  Indictment  in  the  ac- 
tion appealed  from  is  violation  of  Section  311  of 
Title  50,  United  States  Code  (Selective  Service  and 
Training  Act  of  1940). 

The  date  of  Judgment  is  April  6,  1942. 

The  sentence  is  that  the  Defendant  The  Defend- 
ant be  committed  to  the  Custody  of  The  Attorney 
General  of  The  United  States  to  be  incarcerated  in 
such  penal  institution  as  said  Attorney  General 
may  designate  for  a  period  of  two  years. 

I,  Robert  Earl  Hopper,  Jr.,  the  above  named 
Appellant,  appeal  to  The  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
Judgment  above  set  forth  and  referred  to  on  the 
groimds  set  forth  below. 

ROBERT  EARL  HOPPER,  JR. 

Defendant 
CHARLIE  W.  CLARK 

Attorney  for  Defendant 

I. 

That  the  indictment  is  fatally  defective  in  that  it 
does  not  state  facts  sufficient  to  constitute  a  crime 
or  oflesne.  [18] 

II. 

That  the  statute  is  unconstitutional  and  void  in 
that  it  deprives  defendant  of  his  liberty  without  due 
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process  of  law  and  subjects  defendant  to  involun- 
tary servitude,  not  as  a  punishment  for  crime. 

III. 

That  the  statute  upon  which  this  action  is  based 
is  unconstitutional  and  void  in  that  it  delegates 
legislative  authority  to  private  individuals. 

TV. 

That  the  court  erred  in  the  reception  of  evidence 
offered  by  the  United  States  and  erred  in  the  rejec- 
tion of  evidence  offered  by  the  defendant  whereby 
defendant  was  denied  a  fair  trial  and  was  denied 
substantial  justice. 

Y. 

That  the  court  erred  in  denying  defendant's  mo- 
tion for  a  directed  verdict  of  not  guilty  made  at 
the  close  of  the  case  for  The  United  States  of 
America,  which  said  motion  was  made  on  the 
groimds  that  (a)  The  Indictment  is  fatally  defec- 
tive and  does  not  charge  a  public  offense  or  crime; 
(b)  that  the  statute  in  question.  Title  50,  Sections 
301  to  311,  is  unconstitutional  and  void  in  that  it 
violates  the  First  Amendment  to  the  Ignited  States 
Constitution  in  that  it  places  a  penalty  upon  the 
free  exercise  of  religion  and  prohibits  the  free  exer- 
cise of  religion :  (c)  that  said  statute  violates  the 
Fifth  x\mendment  to  The  United  States  Constitu- 
tion in  that  u])on  its  facf  and  as  construed  and  a])- 
])lied,  said  statute  deprives  defendant  of  liberty  and 
property  without  due  process  of  law;  (d)  that  said 
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act  on  its  face  and  as  construed  and  ajiplied  vio- 
lates the  Thirteenth  Amendment  to  tlie  Constitu- 
tion of  the  United  States  in  that  it  subjects  De- 
fendant to  invohmtary  serYitiied  not  as  pimishment 
for  crime;  (e)  that  said  statute  attempts  to  dele- 
gate letiislative  powers  to  ])rivate,  non-governmental 
agencies  and  to  ]U'ivate  individuals;  (f)  that  said 
statute  delegates  judicial  power  to  sentence  for  an 
imlimited  term  of  [19]  involuntary  servitude  with- 
out opportunity  to  be  heard,  to  a  non-judicial 
tribunal ;  (g)  That  no  public  offense  has  been 
proved  nor  has  any  crime  been  proved  against  this 
defendant, 

VI. 

That  the  court  erred  in  denying  defendant's  mo- 
tion for  a  directed  verdict  made  at  the  close  of 
defendant's  case  upon  the  grounds  stated  in  V  here- 
inbefore. 

VII. 

That  the  Honorable  Court  erred  in  refusing  to 
instruct  the  jury  as  requested  by  the  defendant. 

Received  copy  of  Notice  of  Appeal  April  6,  1942. 
F.  E.  FLYNN, 
U.  S.  Atty. 
By  C.  A.  EDWARDS, 

Asst.  U.  S.  Atty. 

[Endorsed]:  Filed  Apr.  6,  1942.  Edward  W. 
Scruggs,  Clerk  United  States  District  Court  for  the 
District  of  Arizona.  By  Gw^en  J.  Ballard,  Deputy 
Clerk.  [20] 
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In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF 
WEDNESDAY,  APRIL  8,  1942 

(Phoenix  Division) 

April  1942  Term  At  Phoenix 

Honorable  Dave  AY.  Ling,   United   States  District 
Judge,  Presiding 

[Title  of  Cause.] 

Charlie  W.  Clark,  Esquire,  appears  as  counsel 
for  the  defendant  and  now  presents  defendant's 
cost  and  bail  bond  on  appeal  in  the  sum  of  $750.00 
with  the  National  Automobile  Insurance  Company 
as  surety  thereon,  and 

It  is  ordered  that  said  bond  be  approved  and  that 
the  defendant  be  released  thereon  pending  the  deter- 
mination of  the  appeal  herein.  [21] 


[Title  of  District  Court  and  Cause.] 

BOND  ON  APPEAL 
Know  All  Men  By  These  Presents : 

That  we,  Robert  Earl  Hopj^er,  Jr.,  as  principal, 
and  National  x\utomobile  Insurance  Company  as 
surety,  are  held  firmly  and  bound  unto  the  United 
States  of  America  in  the  full  and  just  sum  of  Seven 
Hundred  Fifty  ($750.00)  Dollars  to  be  paid  to  the 
said  United  States  of  America,  to  which  payment 
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well  and  truly  to  be  made,  we  bind  ourselves,  our 
lawful  successors  and  assigns,  our  heirs,  executors 
and  administrators,  jointly  and  severally,  by  these 
presents. 

Sealed  with  our  seal  and  dated  this  8th  day  of 
April,  in  the  year  of  our  Lord  One  Thousand  Nine 
Hmidred  and  Forty  Two. 

Whereas,  latel}'  in  the  October  term  A.  U.  1941 
of  the  District  Court  of  the  United  States  for  the 
District  of  Arizona  in  a  suit  pending  in  said  Court 
between  the  United  States  of  America  as  plaintiff, 
and  Robert  Earl  Hopper,  Jr.,  as  defendant,  a  judg- 
ment and  sentence  was  rendered  against  the  said 
Robert  Earl  Hopper,  Jr.,  and  the  said  Robert 
Earl  Hopper  Jr.,  has  taken  an  apj^eal  to  the  United 
States  Circuit  Court  of  AjDpeals  for  the  Ninth  Cir- 
cuit to  reverse  the  judgment  and  sentence  in  the 
aforesaid  suit,  and  notice  of  the  said  appeal,  in 
duplicate,  having  been  filed  with  the  clerk  of  the 
District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona  [22]  and  a  copy  of  such  appeal 
having  been  duly  served  upon  the  United  States 
Attonie}^  for  the  District  of  Arizona,  in  the  manner 
and  within  the  time  required  by  law  and  the  rules 
of  Court  in  such  cases  made  and  provided. 

Now,  the  condition  of  the  above  obligation  is  such 
that  if  the  said  Robert  Earl  Hopper,  Jr.,  shall  ap- 
pear in  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit  in  San  Francisco,  State  of 
California,   on  such   day   or   days   as   may   be   ap- 
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pointed  for  the  hearing  of  said  cause  in  said  Court, 
and  upon  such  day  or  days  may  be  appointed  by 
said  Court  until  finally  discharged  therefrom,  and 
shall  abide  by  and  obey  all  orders  made  by  the  said 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  in  said  cause,  and  shall  surrender 
himself  in  execution  or  the  judgment  and  sentence 
of  said  District  Court  of  the  United  States  for  the 
District  of  Arizona  if  said  judgment  against  him 
shall  be  affirmed  by  the  said  United  States  Circuit 
Court  of  Aj^peals  for  the  Ninth  Circuit,  then  above 
obligation  shall  be  void,  otherwise  to  remain  in  full 
force  and  effect. 

Now,  therefore,  and  as  a  further  condition  of  this 
bond,  that  if  the  said  Robert  Earl  Hopper,  Jr., 
appellant  above  named,  shall  prosecute  his  appeal  to 
the  effect  and  shall  pay  all  the  taxable  costs  on 
appeal  if  he  fails  to  make  his  appeal  good,  then 
above  obligation  shall  be  void,  otherwise  to  remain 
in  full  force  and  effect. 

And  the  surety  in  this  obligation  hereby  cove- 
nants and  agrees  that  in  case  of  a  breach  of  any 
condition  of  this  bond,  the  United  States  District 
Court  for  the  District  of  Arizona  may  upon  notice 
to  said  surety  of  not  less  than  ten  (10)  days  pro- 
ceed summarily  in  this  cause  to  ascertain  the  amomit 
of  taxable  co,sts  in  [23]  the  Circuit  Court  of  Ap- 
peals which  said  surety  is  bound  to  pay  on  account 
of  such  breach,  and  render  judgment  therefore 
against  said  surety  and  to  order  execution  therefor. 
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In  witness  whereof  the  undersigned  have  executed 
this  bond  this  8th  day  of  April,  1942. 

ROBERT  EARL  HOPPER,  JR. 

Principal 
NATIONAL   AUTOMOBILE   INSUR- 
ANCE COMPANY 
By:  SAMUEL  H.  WEISSBERG 
Surety. 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  7th  day  of  April,  in  the  year  1942,  before 
me,  David  Gunter  a  Notary  Public  in  and  for  said 
County  and  State,  personally  appeared  Samuel  H. 
Weissberg  known  to  me  to  be  the  person  whose 
name  is  subscribed  to  the  within  instrument  as  the 
Attorney-in-fact  of  the  National  Automobile  In- 
surance Company,  and  acknowledged  to  me  that  he 
subscribed  the  name  of  the  National  Automobile 
Insurance  Company  thereto  as  principal,  and  his 
own  name  as  Attorney-in-fact. 

(Seal)  DAVID  GUNTER 

Notary  Public  in  and  for  said  County  and  State. 

My  Commission  Expires  March  7,  1945. 

Approved  this  8th  day  of  April,  1942. 
DAVE  W.  LING 
U.  S.  Dist.  Judge. 

[Endorsed] :  B.  R.  Filed  Apr.  8,  1942.  Edward  W. 
Scruggs,  Clerk,  United  States  District  Court  for 
the  District  of  Arizona.  By  Gwen  J.  Ballard,  Dep- 
uty Clerk.  [24] 
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In  the  United  States  District  Court  for  the  District 
of  Arizona 

MINUTE  ENTRY  OF 
FRIDAY,  APRIL  10,  1942 

(Phoenix  Division) 

April  1942  Term     At  Phoenix 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

It  is  ordered  that  counsel  for  the  Government 
and  comisel  for  the  defendant  appear  before  the 
Court  on  April  11,  1942,  at  ten  '^'  luck  a.  m.,  for 
such  directions  as  may  be  appropriate  with  respect 
to  preparation  of  record  on  apj^eal  herein.  [25] 


In  the  United  States  District  Court  for  the  District 
of  Arizona 

MINUTE  ENTRY  OF 
SATURDAY,  APRIL  11,  1942 

(Phoenix  Division) 

April  1942  Term    At  Phoenix 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

George    E.    Wood,    Esquire,    Assistant    United 
States    Attorney,    appears    for    the    Government, 
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Charlie  W.  Clark,  Esquire,  appears  as  counsel  for 
the  defendant. 

It  is  ordered  that  the  Court  Reporter  in  this  case 
make  available  the  transcript  of  testimony  on  or 
before  April  25,  1942.  [26] 


In  the  United  States  District  Court  for  the  District 
of  Arizona 

MINUTE  ENTRY  OF 
TUESDAY,  IVIAY  5,  1942 

(Phoenix  Division) 

April  1942  Term    At  Phoenix 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

On  motion  of  Charlie  Clark,  Esquire,  counsel  for 
defendant. 

It  is  ordered  that  the  defendant's  time  within 
which  to  file  Bill  of  Exceptions  and  Assignments 
of  Error  herein  be  and  it  is  extended  for  a  period 
of  ten  days.  [27] 


[Title  of  District  Court  and  Cause.] 

ASSIGNItlENTS  OF  ERROR. 
Comes  now  the  defendant  above  named,  by  his 
attorney,  Charlie  W.  Clark,  and  says  that  subse- 


26  Robert  Earl  Hopper 

quent  to  the  institution  of  the  above  entitled  cause 
and  during  the  trial  thereof  on  the  27th  and  28th 
days  of  March,  1942,  the  court  committed  manifest 
error  in  the  admission  of  evidence  and  in  the  rul- 
ings upon  motions  of  the  defendant,  and  for  his 
assignments  of  error  specifies  the  following: 

I. 

That  on  the  7th  day  of  February,  1942,  the  de- 
fendant moved  to  quash  the  indictment  upon  the 
gromids  and  for  the  reasons  that  said  information 
does  not  state  facts  sufficient  to  constitute  a  crime 
or  offense  and  that  the  statute  is  unconstitutional 
and  void  in  that  it  attempts  to  deprive  defendant 
of  his  liberty  without  due  process  of  law  and  at- 
temps  to  subject  defendant  to  involuntary  servi- 
tude and  attempts  to  delegate  legislative  authority 
to  an  executive  officer,  and  that  the  Honorable  Court 
erred  in  denying  said  motion  to  quash  indictment, 
which  order  was  rendered  on  the  17th  day  of  Feb- 
ruary, 1942. 

II. 

That  the  Honorable  Court  erred  in  overruling 
defendant's  objection  to  Government's  Exhibit  No. 
1  in  Evidence,  to  which  defendant  excepted;  said 
Government's  Exhibit  No.  1  in  Evidence  being  a 
registration  card  alleged  to  have  been  signed  by 
defendant  and  which  the  witness  Gerald  T.  Bi- 
gaouette  testified  that  he  was  from  October  17,  1940 
until  December  31,  1940,  the  chief  clerk  of  the  Local 
Selective  Service  Board  and  that  said  [28]  Exhibit 
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1  was  a  part  of  his  records  kept  vmder  the  rules 
and  regidations  of  the  department,  the  basis  of 
defendant's  objection  being  that  Goveriunent's  Ex- 
hibit No.  1  was  not  properly  identified,  all  as  more 
fully  appears  on  pages  11  and  12  of  the  Reporter's 
Transcript. 

III. 

That  the  Honorable  court  erred  in  overruling 
defendant's  objection  to  Government's  Exhibit  2 
ill  Evidence,  to  which  exception  was  taken,  which 
Government's  Exhibit  2  in  evidence  is  the  classifica- 
tion record  of  the  United  States  Government  kept 
on  each  individual  that  is  registered  in  the  county 
or  local  board,  which  objection  was  made  upon  the 
grounds  that  said  exhibit  was  in  no  way  connected 
with  defendant,  that  there  is  no  foundation  laid 
connecting  it  with  the  defendant  and  that  it  has 
never  been  shown  that  the  defendant  has  ever  regis- 
tered, as  appears  at  pages  16  and  17,  Reporter's 
Transcript. 

IV. 

That  the  Honorable  Court  erred  in  overruling 
defendant's  objection  to  Government's  Exhibit  4 
in  Evidence,  which  objection  was  made  upon  the 
grounds  that  said  Exhibit  4  was  not  properly  iden- 
tified and  that  it  was  in  no  way  connected  with  this 
defendant,  said  Exhibit  4  being  Conscientious  Ob- 
jector's Report,  to  which  ruling  the  defendant  ex- 
cepted, as  appears  at  page  25,  Reporter's  Tran- 
script. 
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V. 

The  Honorable  Court  erred  in  overruling  de- 
fendant's objection  to  Government's  Exhibit  5  in 
Evidence,  which  is  a  report  of  physical  examination, 
which  objection  was  made  upon  the  grounds  that 
said  Exhibit  was  in  no  way  comiected  with  the  de- 
fendant, to  which  ruling  exception  was  taken  by 
defendant,  as  appears  at  pages  28  and  29,  Report- 
er's Transcrij)t. 

VI. 

That  the  Honorable  Court  erred  in  overruling 
defendant's  objection  to  Government's  Exhibit  6 
in  Evidence,  which  said  exliibit  is  a  notice  of  clas- 
sification, said  objection  being  made  upon  the 
grounds  that  it  is  in  [29]  no  way  connected  with 
this  defendant  and  no  foundation  has  been  laid  and 
exception  duly  taken  to  the  ruling  of  the  court, 
as  appears  at  page  30,  Reporter's  Transcript. 

VII. 

That  the  Honorable  Court  erred  in  overruling 
defendant's  objection  to  the  admission  of  Govern- 
ment's Exhibit  No.  7  in  Evidence,  which  objection 
was  made  upon  the  grounds  that  it  was  not  identi- 
fied and  had  no  bearing  upon  this  defendant;  said 
Govermnent's  Exliibit  No.  7  being  Special  Form  for 
Conscientious  Objectors,  and  the  defendant  having 
excepted  to  the  ruling  of  the  court  admitting  said 
exhibit,  as  appears  at  pages  33  and  34,  Reporter's 
Transcript. 
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VIII. 

That  tlie  Honorable  Court  erred  in  overruling 
defendant's  objection  to  the  admission  of  Govern- 
ment's Exhibit  No.  8  in  evidence,  being  a  letter  as 
more  fully  appears  in  the  Bill  of  Exceptions,  ad- 
dressed to  the  defendant,  which  objection  was  made 
upon  the  gromids  that  said  letter  was  not  shown 
to  have  any  connection  with  this  defendant  and  was 
not  pro])erly  identified,  to  which  ruling  the  defend- 
ant excej^ted,  as  appears  at  page  36,  Reporter's 
Transcript. 

IX. 

That  the  Honorable  Court  erred  in  overruling 
defendant's  objection  to  the  admission  of  Govern- 
ment's Exhibit  No.  9  in  evidence,  being  letter  dated 
December  23,  1940,  addressed  to  the  defendant, 
which  objection  was  made  upon  the  gromids  and  for 
the  reason  that  said  exhibit  has  no  bearing  on  this 
defendant  and  is  not  properly  identified,  to  which 
ruling  defendant  excepted,  as  appears  at  page  28, 
Reporter's  Transcript. 

X. 

That  the  Honorable  Court  erred  in  overruling 
defendant's  objection  to  the  receipt  in  evidence  of 
Government's  Exhibit  No.  3  for  identification,  being 
Government's  Exhibit  3  in  evidence,  which  pur- 
ports to  be  a  selective  service  questionnaire  signed 
by  defendant,  which  was  admitted  upon  the  [30] 
testimony  of  Harry  F.  Dise,  who  testified  that  he 
had  been  the  clerk  of  the  Yavapai  County  local 
board.  Selective  Service  system,  from  January  1, 
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1941  to  the  present  date,  and  that  he  took  over  the 
records  on  January  1,  1941,  that  had  formerly  been 
in  the  custody  of  the  witness  Gerald  T,  Bigaouette, 
and  that  said  exhibit  was  in  the  file  when  said  wit- 
ness took  over  and  that  said  exhibit  was  a  part  of 
the  permanent  records  kept  by  his  office,  said  Ex- 
hibit being  objected  to  by  the  defendant  upon  the 
grounds  that  it  was  not  s1io\mi  that  the  instrument 
M^as  signed  by  the  defendant  and  that  it  was  not 
connected  up  with  the  defendant  in  this  case,  and 
that  it  was  incompetent,  to  which  ruling  defendant 
excepted,  as  appears  at  pages  47  and  48,  Reporter's 
Transcript. 

XI. 
That  the  Honorable  Court  erred  m  receiving  in 
evidence  Government's  Exhibit  2-B  in  Evidence, 
which  Exhibit  2-B  is  the  remainder  of  the  Classi- 
fication Record  of  the  United  States  kept  for  each 
individual  that  is  registered  in  the  county  of  the 
local  board,  w^hich  objection  was  made  upon  the 
grounds  that  it  was  in  no  way  comiected  with  the 
defendant  and  that  it  was  incompetent,  to  which 
ruling  defendant  excepted,  as  appears  at  page  51, 
Reporter's  Transcript. 

XII. 

That  the  Honorable  Court  erred  in  denying  de- 
fendant's motion  for  directed  verdict  of  not  guilty, 
which  said  motion  was  made  on  the  27th  day  of 
March,  1942,  after  the  plaintiff  had  rested  and 
which  said  motion  was  made  upon  the  groimds: 
That  the  indictment  is  totally  defective  and  does 
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not  charge  a  public  offense  or  crime;  that  the  stat- 
ute, Sections  301  to  311,  inclusive,  of  Title  50, 
United  States  Code,  is  unconstitutional  and  void 
in  that  it  violates  the  First  Amendment  of  the 
Constitution  of  the  United  States  in  that  it  places 
a  penalty  on  religion  and  ])rohibits  the  free  exer- 
cise of  religion,  in  that  said  statute  violates  the 
Fifth  Amendment  to  the  United  States  Constitu- 
tion in  that  u])on  its  face  and  as  construed  and 
applied  said  statute  deprives  defendant  of  his  lib- 
erty and  [31]  property  without  due  process  of  law 
and  that  said  act  on  its  face  and  as  construed  and 
applied  violates  the  Thirteenth  Amendment  to  the 
Constitution  of  the  United  States  in  that  it  sub- 
jects defendant  to  involuntary  servitude  not  as  pun- 
ishment for  crime  and  upon  the  further  gromid 
that  said  statute  attempts  unlawfully  to  delegate 
legislative  power  to  private  non-govenimental  agen- 
cies, or  to  private  individuals,  and  upon  the  further 
ground  that  said  statute  delegates  judicial  power 
to  sentence  for  an  unlimited  term  of  involuntary 
servitude  without  opportunity  to  be  heard,  to  a 
non-judicial  tribunal,  and  upon  the  further  groimd 
that  no  public  offense  has  been  proved  nor  has  any 
crime  been  proved  against  this  defendant,  to  which 
ruling  the  defendant  duly  excepted,  as  appears  at 
pages  82  to  86,  inclusive.  Reporter's  Transcript. 
CHARLIE  W.  CLARK 

Attorney  for  Defendant. 
1930  West  Adams  Street, 
Phoenix,  Arizona. 
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Service  of  copy  acknowledged  this  14  day  of 
May,  1942. 

FRANK  E.  FLYNN 

United  States  Attorney. 

[Endorsed]:  Filed  May  15,  1942.  Edward  W. 
Scruggs,  Clerk,  United  States  District  Court  for 
the  District  of  Arizona.  By  Wm.  H.  Loveless,  Chief 
Deputy  Clerk.  [32] 


In  the  United  States  District  Court 
for  the  District  of  Arizona 

MINUTE  ENTRY  OF 
FRIDAY,  MAY  15,  1942 

(Phoenix  Division) 

April  1942  Term  At  Phoenix 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

Charlie  W.  Clark,  Esquire,  apj)ears  as  coimsel 
for  the  defendant,  Robert  Earl  Hopper,  and  now 
presents  for  settlement  defendant's  Proposed  Bill 
of  Exceptions,  approved  by  the  United  States  At- 
torney, and 

It  Is  Ordered  that  said  Proposed  Bill  of  Excep- 
tions be  settled,  allowed,  and  approved  as  the  Bill 
of  Exceptions  and  made  a  part  of  the  record  herein. 

[33] 
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[Title  of  District  Court  and  Cause.] 

BILL  OF  EXCEPTIONS. 

Be  It  Remembered  that  in  the  District  C-ourt  of 
the  United  ^States,  for  the  District  of  Arizona,  the 
Honorable  Dave  W.  Ling,  Judge  of  said  Court,  pre- 
siding, and  Frank  E.  Flynn  appearing  as  attorney 
for  the  plaintiif  and  Charlie  W.  Clark  appearing  as 
attorney  for  the  defendant,  the  following  proceed- 
ings were  had: 

That  on  the  7th  day  of  February,  1942,  the  de- 
fendant filed  the  following  Motion  to  Quash  In- 
dictment : 

"(Title  of  Court  and  Cause) 

MOTION  TO  QUASH  INDICTMENT. 

"Now  Comes  the  Defendant  above  named  by 
his  Attorney,  Charlie  W.  Clark,  and  moves  to 
quash  the  Indictment  in  the  above  entitled 
cause  on  the  grounds  and  for  the  reasons: 

I. 

That  the  indictment  does  not  state  facts  suf- 
ficient to  constitute  a  crime  or  offense. 

II. 

That  the  Statute  is  Unconstitutional  and  void 
and  attempts  to  deprive  defendant  of  his  liberty 
without  due  process  of  law  and  attemj^ts  to  sub- 
ject defendant  to  involimtary  servitude; 
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III. 

That  the  Statute  is  Unconstitutional  and  void 
in  that  it  imlawfully  attempts  to  delegate  legis- 
lative authority  to  an  executive  officer. 

CHARLIE  W.  CLARK 

Attorney  for  Defendant. 
Phoenix,  Arizona, 
February  7,  1942. 

CHARLIE  W.  CLARK, 

Attorney  for  Defendant, 
1930  West  Adams  St., 
Phone  4-3744.  [34] 

Service  of  the  above  motion  acknowledged 
this  7th  day  of  February,  1942. 

FRANK  E.  FLYNN 

United  States  Attornej^ 
By 


STATEMENT  OF  POINTS  AND  AUTHORI- 
TIES RELIED  ON  IN  SUPPORT  OF 
MOTION  TO  QUASH. 

I. 

The  Indictment  does  not  allege  by  whom  de- 
fendant was  notified  to  report,  whether  he  was 
notified  before  or  after  his  arrest  in  the  instant 
case,  and  does  not  allege  where  defendant  was 
ordered  to  report  Defendant  is  evidently 
charged  with  an  act  of  omission  and  yet  the 
thing  he  omitted  to  do  is  not  alleged. 
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Every  fact  necessary  to  constitute  the  crime 
charged  must  be  directly  and  positively  alleged 
and  notjiing  can  be  charged  by  implication  or 
intendment. 

U.  S.  V.  Britton,  107  U.  S.  655. 

U.  S.  V.  Cruikshank,  92  U.  S.  542. 

Omission  from  an  Indictment  of  any  fact  or 
circumstance  necessary  to  constitute  an  offense 
will  be  fatal. 

Harris  v.  U.  S.,  104  Fed  (2)  41. 

The  Indictnient  is  so  indefinite  and  uncertain 
that  defendant  cannot  proj^erly  raise  the  Con- 
stitutionality of  the  Statute  and  is  so  indefinite 
and  micertain  as  not  to  provide  a  reasonable 
standard  of  guilt  or  innocence. 

II. 

Defendant  relies  on  the  Fifth  and  Thirteenth 
Amendments  to  The  Constitution  of  the  United 
States. 

CHARLIE  W.  CLARK 

Attorney  for  Defendant." 

That  on  the  9th  day  of  February,  1942,  said  mo- 
tion came  on  to  be  heard  and  on  the  17th  day  of 
February,  1942,  the  Honorable  Court  entered  its 
order  denying  said  motion  to  quash  the  indictment. 

[35] 
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That  on  the  27th  day  of  March,  1942,  upon  the 
trial  of  said  cause 

GERALD  T.  BIGAOUETTE 

was  called  as  a  witness  on  behalf  of  the  plaintiff 
and  testified  as  follows: 

''Q.     At  any  time  did  you  have  any  official 
connection  with  the  Selective  Service  Board? 
A.     Yes,  sir. 

Q.     And  in  what  capacity? 
A.     I  was  employed  as  chief  clerk? 
Q.     And  over  what  period? 
A.     From  October  17th  until   January — the 
last  year  of  my  service  there  was  December  31, 
1940." 

And 

''Mr.  Flynn:  I  show  you  Govermnent's  Ex- 
hibit 1,  Mr.  Bigaouette,  and  ask  you  if  that  w^as 
one  of  the  records  kept  in  the  Selective  Service 
Board  Office  at  Prescott  while  you  were  in 
charge  there? 

A.    Yes,  sir. 

Q.  And  the  date,  does  it  indicate  the  date 
on  which  that  was  made  a  part  of  the  records? 

A.    Yes,  sir. 

Q.    What  is  the  date? 

A.     October  17th,  1940. 

A.  And  is  that  a  part  of  the  records  in  con- 
nection with  the  record  kept  in  the  office  cover- 
ing the  defendant's  transactions  with  the  Board 
here  and  his  registration,  and  so  forth? 
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A.    Yes,  sir;  it  is. 

Q.  And  one  of  the  records  of  which  you  are 
required  to  keep  imder  the  rules  and  regula- 
tions of  the  department? 

A.     Every  registrant  has  one. 

Mr.  Flynn:  We  offer  this  in  evidence. 

Mr.  Clark:  I  object  to  it,  it  is  not  properly 
identified. 

The  Court :  It  may  be  received. 

(The  document  was  received  as  Govern- 
ment's Exhibit  1  in  evidence.) 

Mr.  Clark:  It  has  no  bearing  on  this  de- 
fendant. 

Mr.  Flynn:  I  will  read  to  you  Government's 
Exhibit  1  in  evidence.  [36] 

Mr.  Clark:  If  it  please  the  court,  may  we 
have  an  exception  to  the  court's  last  ruling? 
Pardon  me,  Mr.  Flynn. 

The  Court:  Yes." 

Thereupon,  on  said  27th  day  of  March,  1942,  the 
plaintiff  proposed  and  offered  in  evidence  the  fol- 
lowing paper: 
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GOVERNMENT'S  EXHIBIT  1. 

"Serial  Number  Name :  Robert  Earl  Hopper  Jr. 
2041 

Order  Nmiiber 
217 

Address:  Camp  Verde,  Yavapai,  Arizona 
Telephone:  Camp  Verde  #1— Hay  dons 
Age:  22.  Place  of  Birth:  Garden  Grove,  Cali- 
fornia, U.  S.  A. 

Date  of  birth:  October  8,  1918. 

Name  of  person  knowing  address:  Mrs.  Fern 
Hopper,  Mother. 

Address:  Camp  Verde,  Yavapai,  Arizona. 

Employer's  name:  Robert  Earl  Hopper. 

Place    of    employment    or    business:    Camp 
Verde,  Yavapai,  Arizona. 

I  Affirm  That  I  have  verified  above  answers 
and  that  they  are  true. 

BOB  HOPPER." 

(Back  Side  of  Card) 

"Description  of  Registrant 

Race,  white.  Height  5  ft.  10  in.  Weight  190. 
Complexion,  light. 

Color  of  eyes,  blue.  Color  of  Hair,  brown. 

Other   obvious   physical   characteristics    that 
will  aid  in  identification: 

Upper  Forehead — hairline  scar. 

Signed  by  registrar  Laura  H.  Wall 
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Register  for  Camp  Verde,  Yavapai,  Arizona 

Date  of  registration:  October  16,  1940 

Yavapai  Comity  Local  Board 

October  17,  1940 

P.  O.  Bldg.  Prescott,  Arizona." 

And  the  said  Gerald  T.  Bigaouette  further  testi- 
fied for  the  plaintiff  as  follows: 

"Mr.  Flymi:  i  show  you  now,  Mr.  Bigaouette, 
Government's  Exhibit  No.  2  for  Identification, 
consisting  of  two  sheets,  and  ask  you  if  those 
two  sheets,  from  the  records  of  the  local  Selec- 
tive Service  Board  of  Prescott,  were  kept  while 
you  were  in  charge  of  the  office?  I  don't  mean 
by  that  that  all  of  the  entries  on  them  were 
made  by  you  but  were  those  records  from  the 
records  of  that 

A.  (Interrupting)  Yes,  they  were.  This  is 
all  my  handwriting."  [37] 

Thereupon  the  following  paper  was  offered  and 
proposed  in  evidence  by  the  plaintiff: 
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GOVERNMENT'S  EXHIBIT  2 
in  Evidence 


1 

Order  No. 
Par.  317 


Name  of  Registrant 
Par.  317 
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Age 

22 


s 

Race 

wh 


6 

Date  of  valunteering 
for  Induction 

7 

Date  of  Record  Transferred 

by  or  to  Local  Board 

Pars.  383  and  12.i 

8 

Date  Registrant's  Record 

Returned 

Pars,  383,  384,  425 

XXX 

XXX 

XXX 

9 

Date  Questionnaire 

MaUed 

Par.  319 

10 

Return  of  Questionnaire 

extended  to 

P^r.  320 

11 

Date 

Questionnaire 

Returned 

11-19-40 

XXX 

11-27-40 

12 

Date  Claim  for 

Deferment  FSed  by 

Another 

13 

Classification 

Par.  332 

IV 

14  Par.  336 

Date  Notice  to  appear 

for  Physical  Ebcam. 

Mailed 

XXX 

E 

11-28-40 

15 

Date  Registrant 

Appeared  for  Exam. 

Par.  336 

16 

Date  Classification  by 

Local  Board  Mailed  to 

the  Registrant 

17 

Date  Request  to  Appear 

Before  Local  Board 

Received      Par.  368 

12-2-40 

1-3-41 
12-12-40 

XXX 

18 

Time  fixed  for  Registrant 

to  appear  before 

Board 

19 

Enter  if 
Axrpesred 

20 

Date  of  Appeal  to  Board 

of  Appeal 

Par.  373 

XXX 

XXX 

21 

Date  of  Forwarding  Registrant' 

Record  to  Board  of  Appeal 

22 
Date  Notice  of  Board  of  Appeal's 
s                               Decision  mailed  by  Local  Board 
Par.  377 

XXX 

XXX 

[38] 
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II 
CLASSIFICATION  RECORD  CONT'D 
Local  Board  for  Yavapai  County,  Ariz. 


Dste  Notice  of  Continaance 
of  ClaaslficBtlon  Mailed 

XXX 


24 

Date  of  Order  to 
Report  for  laduclion 

XXX 


25 

Time  Ftxed  for  Rc«i8traii* 

to  report  for  Transportatloa 

to  Indactlon  Station 

XXX 


27 

RexDarlcs 

26 

Including  Information  of  Appeals 

28 

Final  Disposition  at 

to  President,  Par.  380,  also 

Order  Numlier 

Induction  Station 

Pars.  344,  389,  &  391 

Pap.  S17 

XXX 

Request  for  D.S.S.  Form  47 

Reclfd  1-3-41 

Requested  after  Classifica- 

217 

tion— 12/19/40 

Mailed  12/23/40 

And  the  said  Gerald  T.  Bigaouet.te  further  tes- 
tified: 

"  Q.     Generally,  what  is  this  record  ? 

A.  It  is  a  classification  record  of  the  United 
States  Government  regulations  to  keep  on  each 
individual  that  is  registered  in  the  County  or 
in  the  local  Board. 

Q.  I  will  ask  you  if,  in  this  record,  which  is 
Government's  Exhibit  No.  2,  is  a  record  cover- 
ing the  transactions  of  the  defendant  here, 
Robert  Earl  Hopper,  Jr.  ? 

A.    Yes,  sir;  there  is. 

Q.  I  will  ask  you  to  examine  the  records  af- 
fecting the  first  registration  there  and  see  if 
you  made  all  of  those  entries  there,  and  what, 
if  you  made  any  entries  in  that? 
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A.  I  made  eveiy  notation  on  here  except 
one,  two,  three,  four,  five. 

Q.  And  were  those  entries  made  approxi- 
mately at  the  time  of  the  transactions  which 
they  purport  to  record? 

A.  Yes,  they  had  to  be  made.  They  had  to  be 
kept  to  date. 

Q.  And  they  correctly  reflect  those  transac- 
tions that  you  made  there?  A.     Yes,  sir. 

Q.  Now,  calling  your  attention  to  this  line 
which  is  marked  here  ''217-S",  and  that  runs 
across  both  sheets,  is  that  correct?  [39] 

A.     That  is  correct,  sir. 

Q.  And  on  that  line  are  recorded  all  of  the 
entries  affecting  the  defendant? 

A.    On  the  sheets,  yes. 

Q.  I  mean,  the  other  entries  and  the  other 
lines  have  nothing  to  do  with  this  defendant? 

A.    Nothing  at  all. 

Q.  Now,  where  are  the  entries ;  will  you  indi- 
cate the  entries  there  that  you  didn't  make? 

A.  Well,  I  didn't  put  this  pencil  "S"  in 
there.  I  don't  know  who  put  that  in.  1  didn't 
make  this  classification  here.  I  don't  know,  this 
*'E"  (indicating  on  document). 

Q.     Classification  ? 

A.  That  is  under  *'4",  Classification  ''4", 
and  there  is  an  "E"  entered  there. 

Q.  That  is  under  Colmnn  No.  13,  is  that 
correct?  A.     That  is  correct,  sir. 
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Q.  And  how  about  the  entry  under  Column 
14?  A.     That  is  my  entry 

Mr.  Clark:  (Interrupting)  If  the  court 
please,  I  want  to  enter  a  general  objection  to 
testifying,  because  it  is  not  in  evidence. 

Mr.  Flynn:  I  am  trying  to  exclude  the  part 
he  didnt  make,  that  is  all.  I  am  not  testifying 
to  what  is  in  here. 

The  Witness:  I  also  didn't  make  this  entry 
(indicating  on  document). 

Q.     You  didn't? 

A.  No,  sir ;  or  the  entry  mider  the  ( 'okmm  16 
and  there  is  an  entry  under  Column  28  here 
that  I  didn't  make.  However,  I  made  one  of 
them. 

Q.     You  made  the  one  in  the  black  ink? 

A.     In  the  black  ink. 

Q.  And  the  one  in  red  under  27  and  28,  you 
didn't  make? 

A.  No.  Under  27,  that  is  my  handwriting, 
but  under  28,  I  didn't. 

Q.  The  red  ink  entry  under  Column  28,  you 
didn't  make?  A.     I  didn't  make.  [40] 

Mr.  Flynn:  In  order  to  avoid  recalling  the 
witness  back  and  forth  on  the  stand,  I  would 
like  at  this  time  to  offer  in  evidence  this  line, 
which  is  Government's  Exhibit  2  for  Identifi- 
cation, this  number  217,  with  the  exception  of 
the  entry — what  was  that  first  column? 

A.  There  is  a  pencil  notation  made  that  I 
didn't 
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Mr.  Flymi :  ( Interrupting)  Except  the  "  S  " 
bearing  the  nmnbers  217  and  the  entries  in 
Column 

A.     (Interrupting)     16. 

Q.     Above  the 

A.  Above  the  figures  1-3-41,  I  didn't  put  in 
there. 

Q.  And  also  the  red  ink  entry  under  Colunm 
28  ?  A.     That,  is  correct. 

Mr.  Flynn:  With  the  exception  of  those, 
which  we  will  offer  when  we  have  identified 
them,  but  we  will  offer  in  evidence  this,  your 
Honor,  for  the  purpose  of  examining  the  wit- 
ness as  to  the  entries  and  the  papers  referred  to. 

Mr.  Clark:  Well,  we  will  object  to  the  offer 
of  this  exhibit  in  evidence  on  the  grounds  that 
it  is  in  no  way  comiected  with  the  defendant, 
no  way  shown 

The  Court:  You  haven't  seen  it  yet,  have 
you? 

Mr.  Clark:  It  hasn't  been  connected  with  the 
defendant. 

The  Court:  You  don't  know  whether  it  is  or 
not;  you  haven't  looked  at  it. 

Mr,  Clark:  Upon  the  ground  there  is  no 
foundation  laid  connecting  it  with  this  defend- 
ant. There  is  no  showing  that  this  defendant 
has  registered ;  no  showing  it  is  in  any  way  con- 
nected with  him,  and  I  may  have  a  further  ob- 
jection. 
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The  Court:  Well,  if  that  is  your  only  objec- 
tion, it  will  be  overruled. 

All'.  Clark:  Why,  I  haven't  seen  it  yet,  so  I 
may  have  a  further  objection. 

The  Court:  You  had  better  show  it  to  coimsel. 

Mr.  Flyim:  Now,  Mr.  Bigaouette,  tliis  first 
column,  Colunm  No.  1,  what  does  the — what  do 
the  figures  217  refer  to  there? 

A.     That  is 

Mr.  Clark:  (Interrupting)  If  the  court 
please,  I  object  to  them  testifying  from  a 
matter  not  in  evidence. 

Mr.  Flynn:  This  was  just  admitted.  [41] 

The  Court:  You  haven't  shown  it  to  counsel 
yet.  He  is  supposed  to  have  a  look  at  it. 

Mr.  Fljmn:  He  didn't  ask  for  it. 

The  Court:  Well,  show  it  to  him. 

(Thereupon  the  document  was  handed  to  Mr. 
Clark.) 

Mr.  Clark:  We  have  no  further  objections 
other  than  previously  stated. 

The  Court:  All  right,  it  may  be  received. 

Mr.  Clark:  May  we  have  an  exception?" 

And  the  said  Gerald  T.  Bigaouette  further  testified : 
*'Mr.    Flynn:     (Handing   document   to    wit- 
ness.)    Who  mailed  that? 
A.     Who  mailed  that? 
Q.    Yes. 
A.     I  did,  sir.  It  was  mailed  jointly  by  the 
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Do  not  write  below  this  line.  National  Head- 
quarters will  complete  tliis  information. 

Assigned  to 

(Date) 
Reported  to 
Transferred  to 
Discharged  from 

Service  satisfactorily  completed  on 

and    

D.S.S.  Form  48  16-20057 

Instructions 

1.  The  Local  Board  will  make  four  copies  of 
this  form  for  each  registrant  when  the  regis- 
trant has  been  placed  in  Class  IV-E.  Under 
*' Remarks"  the  board  will  indicate  any  infor- 
mation that  will  assist  National  Headquarters 
to  properly  assign  the  registrant  to  work  of 
national  importance  under  civilian  direction. 

2.  All  four  copies  of  this  form  will  be  held 
by  the  board  imtil  the  registrant's  order  num- 
ber is  reached  and  then  they  will  be  dated, 
signed  by  a  member  of  the  board;  three  cojnes 
shall  be  mailed  to  the  State  Director,  and  the 
fourth  copy  placed  in  the  cover  sheet  of  the 
registrant. 

3.  The  State  Director  will  forward  two 
copies  to  National  [43]  Headquarters  and  re- 
tain one  copy  for  State  Headquarters  file. 
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4.  Upon  receipt  of  this  form,  National  Head- 
quarter will  decide  where  the  registrant  will  be 
assigned  to  work  of  national  importance  and 
will  issue  the  necessary  instructions  to  the 
State  Director  on  D.  S.  S.  Form  49  Assignment 
to  Work  of  National  Importance.  The  State 
Director  will  mail  the  Local  Board  a  copy  of 
the  assignment,  giving  location  of  the  camp 
where  assigned,  name  of  the  person  to  whom 
registrant  must  report,  and  the  date  when  to 
report. 

At  least  5  days  prior  to  the  time  when  the 
registrant  must  report  for  assigmnent  to  the 
camp,  the  Local  Board  must  notify  the  regis- 
trant by  mailing  him  the  Order  to  Report  for 
Work  of  National  Importance  (D.  S.  S. 
Form  50) 

U.  S.  Government  Printing  Office 
16—20057." 

And  in  identification  of  said  paper  the  said  witness, 
Gerald  T.  Bigaouette  testified  as  foUows: 

*'Q.  Referring  to  this  Government's  Ex- 
hibit 4  for  Identification  and  to  Column  14  in 
Government's  Exhibit  2A  in  evidence,  I  will 
ask  you  if  such  a  notices  properly  filled  out  was 
mailed  to  this  defendant?  A.    Yes,  sir. 

Q.  And  in  a  franked  envelope  addressed  to 
Camp  Yerde,  Arizona,   is  that   right? 

A.    No,  sir. 


50  Robert  Earl  Hopper 

(Testimony  of  Gerald  T.  Bigaouette.) 
Q.     How  was  it  mailed? 
A.     It  is  mailed — those  forms — 


Q.  (Interrupting  These  are  post-cards 
themselves?  A.    That  is  right,  sir. 

Q.     The  address  is  placed  on  the  card? 

A.     That  is  correct. 

Q.  And  that  was  done  by  you  and  mider 
your  supervision?  A.     Yes,  sir 

Mr.  Clark:  (Interrupting)  We  object  to  that 
as  leading  and  suggestive,  your  Honor. 

Mr.  Flynn:    Now,  we  olfer  it  in  evidence. 

Mr.  Clark:  I  make  the  same  objection  that 
I  made  prior. 

The  Court :    It  may  be  received. 

(The  document  was  received  as  Govern- 
ment's Exhibit  4  in  evidence) 

Mr.  Clark:     May  we  have  an  excei^tion?" 

[44] 
Thereupon,  on  said  27th  day  of  March,  1942,  the 
witness  Gerald  T,  Bigaouette  further  testified : 

"Mr.  Fl}Tin:  Now,  I  show  you  Govenmient's 
Exhibit  5  for  Identification  and  I  will  ask  you 
if  that  is  a  part  of  the  records  which  were  kept 
in  the  office  at  Prescott  there,  the  Selective 
Service  office  while  you  were  in  charge? 

A.     That  is  correct,  sir. 

Q.  And  what  is  the  source  of  that  record; 
where  did  it  come  from,  if  you  know? 

A.     It  comes  from — we  sent  it  at  the  time  of 
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that  card  which  was  just  offered  as  an  exhibit. 

Q.     That  is,  Exhibit  4? 

A.  Was  sent  to  the  registrant.  We,  in  turn, 
send  one  of  these  to  the  examining  physician 
that  had  it  filled  out,  the  man's  name  and  ad- 
dress, initial,  and  it  is  accompanied  by  a  letter. 
It  was  at  that  time, — I  d(m't  know  now  whether 
it  is  or  not,  telling  the  doctor  at  what  time  he 
would  report. 

Q.     All  right,  go  ahead. 

A.  And  the  doctor,  in  turn,  fills  it  out  and  it 
is  returned  to  the  office  for — and  is  kept  with 
the  records  and  the  Board  so  acts  upon  this 
report  that  is  wrote  up  by  the  examining 
physician. 

Q.  It  is  kept  as  a  part  of  the  files  of  the 
office  there?  A.     That  is  correct. 

Q.  And  is  the  basis,  then,  for  action  of  the 
Board? 

A.  That  determines  wiiether  or  not  he  can 
be  for  classification,  whether  he  is  physically 
mifit,  which  comes  under  a  different  classi- 
fication. 

Q.  Referring  to  the  signature  of  Alfred  B. 
Carr,  is  that  the  signature  of  Alfred  B.  Carr 
who  was  chairman  of  the  Board  at  that,  time? 

A.    Yes,  sir. 

Q.  And  that  is  placed  in  there  after  the  re- 
port of  the  physical  examination  is  returned  to 
the  office?  A.     To  the  office  by  tlie  doctor. 
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Q.  Are  there  any  other  entries  on  this  ex- 
hibit except  what  was  there  when  it  was  re- 
turned to  your  office? 

A.  Yes,  there  is  this  writmg  on  here  and 
this  stamp  right  here  (indicating  on  Exhibit  5). 

Mr,  Flynn:  That  is  the  stamp  the  clerk  just 
put  on  here  and  is  a  part  of  this  record,  identi- 
fying it  as  Exhibit  5  ? 

A.    Yes,  sir.  [45] 

Q.  This  "Exhibit  No.  2"  here  in  pen  (indi- 
cating on  exhibit)  ? 

A.     I  don't  know  anything  about  it. 

Q.  That  wasn't  on  it  when  it  was  returned 
to  you?  A.     Not  that  I  remember,  sir. 

Q.  Anything  in  the  body  of  the  instrument, 
changes  or  any  additions  made  to  it? 

A.  Not — I — ^none  that  I  can  swear  about.  It 
looks  the  same  as  it  did  when  it  came  back." 

And  thereupon,  the  plaintiff  offered  in  evidence 
the  following  paper: 

''GOVERNMENT'S  EXHIBIT  5 
in  Evidence 

Report  of  Physical  Examination 

Hopper,  Jr.  Robert  Earl.  Order  #217.  Race: 
white. 

Occupation:  Farm  laborer  and  cattle  raiser. 
Address:    Camp    Verde,    Yavapai,    Arizona. 

Mother  tongue:  English. 
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Birtliplace :  Garden  Grove,  California. 

Date  of  birth:  October  8,  1918. 

Statement  of  Person  Examined 

Do  you  consider  that  you  are  now  sound  and 
well?  Yes. 

What  illnesses,  diseases,  or  accidents  have 
you  had  since  childhood  ?  None. 

Have  you  ever  had  any  of  the  following?  If 
so,  give  dates:  all  answers — No. 

When  were  you  last  treated  l^y  a  physician, 
and  for  what  ailment?  Tonsillectomy  10  years 
ago. 

Have  you  ever  been  under  treatment  at  a 
hospital  or  asylum?  No. 

I  further  certify — 
Place:  Cottonwood,  Ariz. 
Date:  12-2-40. 

ROBERT  EARL  HOPPER,  JR. 
Alfred  B.  Carr 
January  3,  1941 


Physical  Examination  by  Physician 

Eye  abnormalities — none. 

Ear,  nose,  throat  abnormalities — none. 

Mouth  and  gum  abnormalities — none. 

Teeth. 

Skin — normal. 

Varicose  veins — none. 

Hernia — none. 

Hemorrhoids — ^no. 
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9.     Genitalia — normal. 

10.  Feet— good. 

11.  Musculo  defects — ^none. 

12.  Abdominal  viscera — normal. 

13.  Cardiovascular  system — good. 

14.  Lungs — normal. 

15.  Nervous  system — normal, 
patellar — normal. 

16.  Endocrine  disturbances — No. 

17.  Blood  test  syphilis — negative. 

(Kline,  Hint  on  &  Kahn— 12/5/40)     [46] 

I  certify  that  I  have  carefully  examined  and 
reviewed  the  record  of  the  examination  of  the 
person  named  herein  and  that  it  is  my  judg- 
ment and  belief  that  he  is:  Class  I  A. 

Place:  Cottonwood,  Ariz. 
Date:  12/2/40 

J.  T.  TAYLOR 

Examining  Physician 

I  hereby  appeal  from  the  finding  of  the  above 
Local  Board  to  the  Board  of  Appeal  because 
of:  Conscientious  objections. 

ROBERT  EARL  HOPPER  JR. 
Registrant. 

Date:  Dec.  16,  1940. 

•  ••*••• 

Vision :  Hearing : 

Right  eye  20/20  Right  ear  20/20 

Left  eye  20/20  Left  ear  20/20 

Height     691/2  in.  Weight  I891/2  lb. 
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Girth  (at  nipples) : 

Posture  Good 

Inspiration  42  in. 

Expiration  36  in. 

Girth  (at  umbilicus)  35  in. 

Frame  good 

Pulse : 

Color  of  hair     light  brown 

Sitting  74 

Color  of  eyes    blue 

After  exercise  88 

Complexion        ruddy 

2  min.  after  exercise  77 

Rlood  Pressure : 

Urinalysis : 

Systolic  130 

sp.  gr.  1.020 

Diastolic  75 

Albumin negative 

Sugar  negative 

Microscopic  not  made 

1.  Order    No.    217.    Local    Board    Yavapai. 
State  Arizona. 

2.  Date  specimen. 

3.  Hopper  Robert  Earl 
(Last  name)      (First  Name)      (Middle  name) 

4.  Camp  Verde  Yavapai  Arizona 
(town  or  city)         (County)  (State) 

5.  Birth  date  October  8th.  1918.  Race  White. 

6.  Suspicious   open  lesions:   Primary 

Secondary 

7.  CC  discharge:  Yes No.  X.  Smear: 

Pos Neg- Taken  but  not  yet  ex- 
amined   Not  done 

8.  Qualified  for  military  service: 

General     Limited     Disqualified 

X.  

JOHN  T.  TAYLOR,  M.  D. 
JOHN  T.  TAYLOR, 

Examining  Physician. 
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Laboratory  Report  of  Serologic  Blood  Test 

9.  Lab.  Specimen  No.  31868  Neg.  Pos.  Doubt. 

X      .....      ,.^. 

10.  Name  of  test  Kline,  Hinton  &  Kalm. 

11.  State  Board  of  Health  Lab. 

FRED  J.  BAKER, 

Laboratory  Director. 
Flagstaff,  Arizona 
(To  Selective  Service  Board) 

Date  of  Report  12/5/40 
16—18064."  [47] 

Instructions 

1.  This  form  is  filled  out  in  duplicate,  with 
black  ink  or  typewriter.  All  entries  must  be 
placed  on  both  copies.  Only  originals  are  signed. 
If  a  registrant  is  transferred  to  another  board 
for  physical  examination,  that  board  makes  out 
this  report  in  triplicate. 

2.  Recommendations  and  findings  as  to 
qualification  or  disqualification  for  service  are 
indicated  by  the  completion  of  the  appropriate 
finding,  if  such  completion  be  required,  and  by 
lining  out  those  not  appropriate. 

3.  Any  answer  in  the  registrant's  statement 
indicating  a  possible  disqualification  will  be 
followed  up  by  searching  inquiry  and  examina- 
tion and  the  result  noted  in  the  examination 
physician's  report, 

4.  All  deviations  from  normal  will  be  noted 
under  the  proper  heading. 
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5.  The  space  under  tjie  heading  "Remarks" 
will  be  used  for  continuation  of  an  answer  if 
the  allotted  space  is  insufficient,  and  for  any- 
further  statements  that  the  examining  phy- 
sician may  desire  to  make. 

6.  After  the  examining  physician  has  made 
his  entries  on  both  copies,  the  duplicate  copy 
is  kept  in  the  registrant's  cover  sheet  until  ap- 
peal based  on  this  report  is  waived  or  is  acted 
on  by  the  Board  of  Ai)peaL  The  duplicate  is 
then  sent  to  the  Governor  (State  Headquarters 
for  Selective  Service)  for  forwarding  to  the 
Director  of  Selective  Service. 

7.  If  the  registrant  is  examined  by  the 
Medical  Advisory  Board,  only  the  original  is 
sent  to  that  board. 

8.  When  the  registrant  reports  to  an  induc- 
tion station  he  takes  the  original  with  him. 

Note : — Use  tbis  form  not  only  for  registrants 
examined  but  also  for  physically  disqualified 
registrants  placed  in  Class  IV  without  physical 
examination. 

D.S.S.  Form  200— Report  of  Physical  Exami- 
nation." 

And  the  following  proceedings  were  had  thereon : 
"The  Court:  It  may  be  received." 

And 

"Mr.  C;iark:  May  it  please  the  court,  lias  Ex- 
hibit 5  been  ruled  upon  ? 
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The  Court:  Yes. 

Mr.  Clark:  May  we  have  an  exception? 
The  Court:  Yes." 

Thereupon,  the  Government  offered  in  evidence 
the  following  paper:  [48] 

GOVERNMENT'S  EXHIBIT  6 

In  Evidence 

Selective  Service 
Official  Business 

Penalty  for  Private  Use  to  Avoid 
Payment  of  Postage,  $300. 


(Stamp  of  Local  Board) 


NOTICE  OF  CLASSIFICATION 

Note :  Appeal  from  a  classification  by  a  Local  Board  or  Board 
of  Appeal  must  be  made  within  five  days  from  the 
date  of  this  notice  at  the  office  of  the  Local  Board. 

The  person  named  herein  whose  Order  Be  Alert 

No.  is  

Keep  in  touch 

(Local  Board        with  your  Local 

Has  been  classified  by    (  Board.  Notify  it 

(Board  of  Appeals of  any  change 

of  address. 

in  Class until Notify  it  of  any 

(Date)  fact  which 

might  change 

, * your  classifica- 

Member  of  Local  Board  tion. 
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Notify  your  employer  Failure  to  noti- 

of  this  classification  fy  the  Bonrd  of 

these  facts 

within  five  days 

(D^^^)  of  the  happen- 

ing thereof  is 
D.S.S.  Form  57  an  act  punish- 

able by  fine  and 
imprisonment. ' ' 

And  the  said  witness  Gerald  T.  Bagouette  testi- 
fied thereto  as  follows: 

"Mr.  Flynn:  Showing  you  Government's  Ex- 
hibit 6  for  Identification,  I  will  ask  you  if  that 
is  the  form  card  that  was  mailed  to  the  defend- 
ant on  the  12th  of  December,  1940? 

A.     That  is  correct. 

Q.  And  that  was  filled  out,  blanks  were  filled 
out  showing  his  classification  and  the  address 
placed  on  it  and  placed  in  the  mail  under  your 
direction  ? 

A.  That  is  right,  and  bears  the  stamp  of  the 
local  Board  on  it. 

Mr.  Flynn:  We  offer  this  Goverimient's  Ex- 
hibit 6  in  evidence,  for  the  purpose  of  showing 
to  the  jury  the  form  used. 

Mr,  Clark:  Well,  we  object  to  it  on  the  same 
grounds,  that  it  is  in  no  way  connected  with  this 
defendant.  [49] 

The  Court:  It  may  be  received. 

(The  document  was  received  as  Government's 
Exhibit  6  in  evidence). 

Mr.  Clark:  May  we  have  an  exception*?" 
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Thereupon,  the  plaintiff  offered  in  evidence  the 
following  paper: 

GOVERNMENT'S  EXHIBIT  7 

For  Identification 

"Please  send  me  blanks  for  Conscientious 
Objectors. 

BOB  HOPPER 

Camp  Verde,  Arizona." 

And  said  witness  Gerald  T.  Bigaouette  testified 
thereto  as  follows: 

''Mr.  Flynn:  I  show  you  Government's  Ex- 
hibit 7  for  Identification  and  ask  you  if  you 
recognize  it,  having  seen  it  before? 

A.     Yes,  sir;  I  have. 

Q.     Where  did  you  first  see  itf 

A.  Inclosed  with  some  correspondence,  and 
I  don't  remember  just  which  it  was. 

Q.  Did  it  come  into  the  office  there  and  is 
a  part  of  the  records  of  the  office? 

A.     That  is  correct,  sir. 

Mr,  Flynn:  We  offer  it  in  evidence. 

Mr.  Clark:  We  object  to  it  imtil  it  is  iden- 
tified, to  be  shown  to  have  some  bearing  upon 
this  defendant. 

The  Court :  It  may  be  received. 

(The  docimient  was  received  as  Government's 
Exhibit  No.  7  in  evidence.) 

Mr.  Clark:  May  we  have  an  exception?" 
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(Thereupon  Government's  Exhibit  No.  7  in  evi- 
dence was  read  to  the  jury  by  Mr.  Flynn.) 

(Thereupon,  the  plaintiff  offered  the  following 
paper  in  evidence: 

Special   Form   for  Conscientious   Objector 

Name     Robert     Earl     Hopper,  Jr. 

(First)  (Middle)     (Last) 
Address 

Camp  Verde  Yavapai  Arizona 

(City,  town,  village)  (Comity)         (State) 

Order  No.  217 

Yavapai  County  Local  Board 

December  23,  1940 

P.  0.  Bldg-  Prescott,  Arizona 

This  form  must  be  returned  on  or  before  De- 
cember 28,  1940  (Five  days  after  date  of  mail- 
ing or  issue)  [50] 

Instructions 

A  registrant  who  claims  to  be  a  conscientious 
objector  shall  offer  information  in  substantia- 
tion of  his  claim  on  this  special  form,  which 
when  filed  shall  become  a  part  of  his  Question- 
naire. 

The  questions  in  Series  II  through  V  in  this 
form  are  intended  to  obtain  evidence  of  the  gen- 
uineness of  the  claim  made  in  Series  I,  and 
the  answers  given  by  the  registrant  shall  be 
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for  the  information  only  of  the  officials  duly 
authorized  imder  the  regulations  to  examine 
them. 

In  the  case  of  any  registrant  who  claims  to 
be  conscientious  objector,  the  Local  Board  shall 
proceed  in  the  ordinary  course  to  classify  him 
upon  all  other  grounds  of  deferment,  and  shall 
consider  and  pass  upon  his  claim  as  a  conscien- 
tious objector  only  if,  but  for  such  claim,  he 
would  have  been  placed  in  Class  I.  The  pro- 
cedure for  appeal  from  a  decision  of  the  Local 
Board  on  a  claim  for  conscientious  objection 
is  provided  for  in  the  Selective  Service  Regu- 
lations. 

Failure  by  the  registrant  to  file  this  special 
form  on  or  before  the  date  indicated  above  may 
be  regarded  as  a  waiver  by  the  registrant  of  his 
claim  as  a  conscientious  objector:  Provided, 
however.  That  the  Local  Board,  in  its  discre- 
tion, and  for  good  cause  shown  by  the  regis- 
trant, may  grant  a  reasonable  extension  of  time 
for  filing  this  special  form. 

Series  I. — Claim  for  Exemption 

Instructions. — The  registrant  must  sign  his 
name  to  either  Statement  A  or  Statement  B  in 
this  series  but  not  to  both  of  them.  The  regis- 
trant should  strike  out  the  statement  in  this 
series  which  he  does  not  sign. 
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A,  I  claim  the  exemption  provided  by  the 
Selective  Training  and  Service  Act  of  1940  for 
conscientious  objectors,  because  I  am  conscien- 
tiously opposed  by  reason  of  my  religious 
training  and  belief  to  participation  in  war  in 
any  fonn  and  to  ])articipation  in  combatant 
military  service  or  training  therefor;  but  I  am 
willing  to  participate  in  noncombatant  service 
or  training  therefor  under  the  direction  of  mili- 
tarv  authorities. 


(Signature  of  registrant) 

B.  I  claim  the  exemption  provided  by  the 
Selective  Training  and  Service  Act  of  1940  for 
conscientious  objectors,  because  I  am  conscien- 
tiousl}'  oi)posed  by  reason  of  my  religious 
training  and  belief  to  participation  in  war  in 
any  form  and  to  participate  in  any  service  which 
is  under  the  direction  of  military  authorities. 

ROBERT  EARL  HOPPER  JR. 
(Signature  of  Registrant) 

Series  II. — Religious  Training  and  Beliefs 

Instructions. — Every  question  in  this  series 
must  be  fully  answered.  If  more  space  is  neces- 
sary, attach  extra  sheets  of  j^aper  to  this  page. 

].  Describe  the  nature  of  your  belief  which 
is  the  basis  of  your  claim  in  Series  I  above. 
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As  a  Christian  I  believe  in  following  the 
teachings  of  Jesus  Christ.  Jehovah's  witnesses 
are  entirely  neutral  to  the  affairs  of  the  world. 
The  Bible  tells  us  that  every  one  of  the  wit- 
nesses from  Abel  down  to  the  present  time  have 
been  entirely  neutral  to  the  controversies  be- 
tween the  nations,  because  all  nations  are 
against  God  and  his  kingdom.  [51] 

2.  Explain  how,  when,  and  from  whom  or 
from  what  source  you  received  the  training  and 
acquired  the  belief  which  is  the  basis  of  your 
claim  made  in  Series  I  above. 

For  the  past  year  the  Watchtower  Society 
had  maintained  a  school  or  company  at  Cotton- 
wood, and  Clarksdale,  for  the  purpose  of  aiding 
students  of  the  Bible.  This  Bible  society  gives 
instructions  to  students  by  correspondence  for 
a  careful  study  of  the  scriptures.  I  have  re- 
ceived instructions  from  ministers,  servants, 
and  elders  regularly  each  week  in  the  study 
of  the  bible. 
D.S.S.  Form  47  16-18144 

3.  Give  the  name  and  present  address  of  the 
individual  upon  whom  you  rely  most  for  re- 
ligious guidance. 

1  do  not  rely  upon  any  individual  for  any 
guidance.  I  look  to  the  Bible  as  my  instructor 
and  to  God  and  to  Christ  Jesus. 

4.  Under  what  circumstances,  if  any,  do  you 
believe  in  the  use  of  force? 
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If  a  thief  breaks  into  my  house  God's  law 
allows  me  to  engage  in  self  defense,  also  if 
attack  on  the  street  or  elsewhere.  I  am  not 
a  Pacifist. 

5.  Describe  the  actions  and  behavior  in  your 
life  which  in  your  opinion  most  conspicuously 
demonstrate  the  consistency  and  dej^th  of  your 
religious  convictions. 

I  don't  take  jjart  in  any  alfairs  of  the  world. 
I  do  not  vote. 

6.  Have  you  ever  given  public  expression, 
written  or  oral,  to  the  views  herein  expressed 
as  the  basis  for  your  claim  made  in  Series  I 
above?  If  so,  specify  when  and  where. 

Yes,  orally,  I  have  expressed  my  views  to 
friends,  neighbors  and  to  strangers,  about 
God's  kingdom  to  be  set  up  on  the  earth.  In  the 
community  where  I  live. 

Series  III. — General  Background 

Instructions. — Every  question  in  this  series 
must  be  fully  answered.  If  more  space  is  neces- 
sary, attach  extra  sheets  of  paper  to  this  page. 

1.  Give  the  name  and  address  of  each  school 
and  college  which  you  have  attended,  together 
with  the  dates  of  your  attendance;  and  state 
in  each  instance  the  type  of  school  (public, 
private,  church,  military,  coimuercial,  etc. 
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Dstm  Attended 
Name  o{  School  Type  of  School         Location  of  School  From  to 

Camp  Verde  High  Public        Camp  Verdd        1933       1937 

University  of  Arizona    Public        Tucson  1937     1938 

2.  Give  a  chronological  list  of  all  occupa- 
tions, positions,  jobs,  or  types  of  work,  other 
than  as  a  student  in  school  or  college,  in  which 
you  have  at  any  time  been  engaged,  whether  for 
monetary  compensation  or  not,  giving  the  facts 
indicated  below  with  regard  to  each  position 
or  job  held,  or  type  of  work  in  which  engaged: 

Period  Worked 
Type  of  Work  Name  of  Employer         Address  of  Employer        From  to 

Cattle  raising  &  Farming       Earl  Hopper       Camp  Verde      1940     1941 

[52] 

Series  II. 

A.l.  We  Jehavoh's  Witnesses  are  not  paci- 
fists, as  Jesus  stated  "if  my  kingdom  was  of 
this  world,  then  would  my  servants  fight." 
(Jolm  18:36)  Abram  with  the  approval  of  Je- 
hovahs  fought  against  a  nation  only  when  Lot, 
also  a  faithful  servant  of  God  was  assaulted 
and  caiTied  off  as  a  captive.  At  Hebrews  Elev- 
enth Chapter,  it  says  that  all  faithful  followers 
of  Almighty  God  were  entirelj^  neutral  to  all 
controversies  between  nations. 
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Series  IV. 

A.2.     "Ye  are  my  witnesses  saith  the  Lord 

and  my  servant  whom  I  have  chosen;  that  ye 

may  know  and  believe  me,  and  understand  that 

I  am  he;  before  me  there  was  no  CJod  formed, 

neither  shall  there  be  after  me.  I  even  I  am 

the  Lord;  and  beside  me  there  is  no  savior.  I 

have    declared,    and    have    sared,    and    I    have 

showed,  when  there  was  no  strange  God  among 

you;  therefore  ye  are  my  witnesses,  saith  the 

Lord,  tiuvt  I  am.  (lod.  (Isaiah  43:10-12) 
******* 

Yavapai  County  Local  Board 

December  31,  1940 

P.  O.  Bldg.  Prescott,  Arizona 

3.  Give  an  addresses  and  dates  of  residences 
where  you  have  formerly  lived : 

Dates  of  Residence 
Name  of  City,  Town,  or  Village  State  or  Foreign  Country  From  to 

Camp  Verde  Arizona  1918       1941 

4.  Give  the  name,  and  address,  and  country 
of  birth  of  your  parents  and  indicate  whether 
they  are  living  or  not. 

Earl  Hopper  Fort  Stanton  N.  Mexico  U.S.A. 
Fern  Hopper  Jerome  Arizona  U.S.A.  Both  liv- 
ing. 
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Series   IV. — Participation   in   Organizations 

Instructions. — Questions  1,  2  and  3  in  this 
series  must  be  fully  answered.  If  more  space  is 
necessary,  attach  extra  sheets  of  paper  to  this 
page. 

1.  Have  you  ever  been  a  member  of  any  mil- 
itary organizations  or  establishment.  If  so, 
state  the  name  and  address  of  same  and  give 
reasons  why  you  became  a  member. 

No. 

2.  Are  you  a  member  of  a  Christian  organi- 
zation? Yes.  If  your  answer  to  question  2  is 
yes,  answer  questions  (a)  through  (e). 

(a)  State  the  name  of  the  sect,  and  the 
name  and  location  of  its  governing  body  or 
head  if  known  to  you : 

Jehovah's  Witnesses,  a  group  of  Christians 
whose  headquarters  are  117  Adams  Street, 
Brooklyn,  New  York. 

(b)  When,  where,  and  how  did  you  become 
a  member  of  said  sect  or  organization? 

In  1939  at  Lynwood,  California,  Having 
kingdom  message  presented  to  me,  I  became  con- 
vinced that  it  was  the  truth.  [53] 

(c)  State  the  name  and  location  of  the 
church,  congregation,  or  meeting  where  you 
customarily  attend : 

Watchtower  study,  Clarksdale,  Arizona. 
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(d)  Give  the  name  and  present  address  of 
the  pastor  or  leader  of  such  church,  conj^rega- 
tion  or  meeting : 

May  Scott,  Cottonwood,  Arizona. 

(e)  Describe  carefully  the  creed  or  official 
statements  of  said  religious  sect  or  organiza- 
tion in  relation  to  participation  in  war : 

The  true  followers  of  Christ  Jesus  must  be 
diligent  to  obey  this  and  Jehovah's  conunand- 
ment.  As  Christ  stated  ''They  are  not  of  the 
world,  even  as  I  am  not  of  the  world."  (John 
17:14,  16.  John  15:19)  ''Neither  pray  I  for 
these  alone,  but  for  them  also  which  shall  be- 
lieve on  me  through  their  words."  (John  17:20) 

3.  Describe  your  relationships  with  and  ac- 
tivies  in  all  organizations  with  which  you  are 
or  have  been  affiliated,  other  than  religious  or 
military : 

None. 

Series  Y. — References 

Give  here  the  names  and  other  information 
indicated  concerning  persons  who  could  supply 
information  as  to  the  sincerity  of  your  pro- 
fessed convictions  against  participation  in  war: 

Oeenpation  or                Relation 
Name  PuU  Address      Poshion «o  yon 

Homer  Paffenbarger       11030  Pine  St.  Lynwood,  Calif.  Carpenter  None 

Irvin  Scott  Cottonwood,  Arizona  Shovel  Operator  None 

E.  F.  Bucey  Covington,  Tenn.  R.  2  Pioneer  None 

A.  Stimmick  Clarksdale,  Arizona  Works  in 

Smelter  None 
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Registrant's  Affidavit 

Instructions. — The  claim  made  on  this  form 
will  not  be  considered  nnless  it  is  supported  by 
the  following  affidavit.  (If  the  registrant  can- 
not read,  the  questions  and  his  answers  thereto 
shall  be  read  to  him  by  the  officer  who  adminis- 
ters the  oath.) 

State  of  Arizona, 
County  of  Yavapai— ss. 

I,  Robert  Earl  Hopper,  Jr.,  do  solemnly 
swear  (or  affirm)  that  I  am  the  registrant  de- 
scribed in  the  foregoing  questions  and  answers, 
that  I  know  the  contents  of  my  said  answers, 
and  that  each  and  every  statement  of  fact  in 
my  answers  to  said  questions  is  true,  to  the  best 
of  my  knowledge  and  belief. 

ROBERT  EARL  HOPPER  JR. 
(Registrant  sign  here) 

Subscribed   and   sworn  to    (or  affirmed)    be- 
fore me  this  28th  da}^  of  December,  1940. 
JESSIE  STEPHENS 
(Signature  of  officer  administering  oath) 
Postmaster 
(Designatio]i  of  officer) 

[54] 

If  the  registrant  has  received  assistance  from 
an  advisor,  the  advisor  shall  sign  the  following 
statement : 
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I  have  assisted  the  registrant  herein  named 
in  the  preparation  of  this  form. 


(Signature  of  advisor) 

(Address  of  advisor)" 

and  the  witness,  Gerald  T.  Bigaouette,  testified 
thereto  as  follows : 

*'Mr.  Flynn:  I  show  you  Govei-imient'.s  Ex- 
hibit 8  for  Identification,  which  puri)orts  to  be 
Form  DSS  47,  and  ask  you  if  that  was  a  part 
of  the  records  up  there  in  the  office,  or  if  that 
is  the  form  which  you  mailed  to  the  defendant  ? 

A.     Well,  this  is  the  form. 

Q.  That  was  mailed  in  the  regular  course  of 
business  as  other  letters  were  luailed  there  un- 
der your  direction  ? 

A.     That  is  right. 

Q.  There  to  the  defendant  at  Camp  Verde, 
Arizona  ? 

A.     I  sent  this  one  myself,  I  know. 

Q.  Were  you  in  the  office  when  this  was  re- 
turned to  the  office  ? 

A.     Yes,  sir." 

And 

''Ml'.  Flynn:  We  offer  this  in  evidence  as 
Government's  Exhibit  8  in  evidence). 

(The  document  was  received  as  Government's 
Exhibit  8  hi  evidence.)" 
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And 

' '  Tlie  Court :    It  may  be  received. 

Mr.  Clark:     May  we  have  an  exception? 

The  Court:     Yes." 

Thereui^on,  the  plaintiff  offered  in  evidence  the 
following  paper: 

GOVERNMENT'S  EXHIBIT  9 
in  evidence 

''December  23,  1940 

Mr.  Robert  Earl  Hopper,  Jr. 

Camp  Verde 

Arizona 

Dear  Sir:  [55] 

In  compliance  with  your  request,  included 
herewith  is  D.S.S.  Form  47,  Special  Form  for 
Conscientious  Objector, 

Please    complete   this    form   in   its   entirety, 
have  signature  notarized  or  acknowledged,  and 
return  to  this  office  at  once. 
Yours  very  truly, 

SELECTIVE  SERVICE  BOARD 
By  GERALD  T.  BIGAOUETTE 
GTB/dv  Chief  Clerk." 

And  the  witness,  Gerald  T.   Bigaouette,  testified 
thereto  as  follows : 

".     .     .     Q.     I  show  you  now  Government's 
Exhibit  9  for  Identification? 
A.     Yes,  sir. 
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Q.  And  is  Government 's  Exhibit  9  for  Iden- 
tification a  carbon  copy  of  that  letter? 

A.    Yes,  sir. 

Q.  And  you  signed  the  original  and  enclosed 
it  in  the  envelope  with  this  form? 

A.     I  did,  sir. 

Mr.  Flynn:  We  offer  Government's  Exhibit 
9  in  evidence. 

Mr.  Clark:  We  object  to  this  being  received 
in  evidence  nntil  it  is  identified  to  have  some 
bearing  on  this  defendant. 

The  Court:    It  may  be  received. 

(Thereupon  the  document  was  marked  as 
Government's  Exhibit  9  in  evidence.) 

Mr.  Clark:     May  we  have  an  exception? 

The  Court:     Yes." 

GOVERNMENT'S  EXHIBIT  No.  14 

Proceedings  Before  the  Local  Board  of 
Yavapai  County,  June  20,  1941 

Present:  Alfred  B.  Carr,  Chairman,  Lauren 
Y.  Scares,  Jose])h  W.  Berg,  Egbert  K. 
Butcher,  Members,  and  Nellie  G.  Prince, 
Stenographer. 

Order  No.  217 

In  the  Matter  of  the  Application  of 

ROBERT  EARL  HOPPER,  JR., 
for  Classification  as  a  Minister  of  Religion, 
and  his  Application  for  Extension  of  Time 
within   which   to   Appeal   the   Decision   of 
the  Local  Board  of  Yavapai  County. 
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WILLIAM  ROBERT  DINGMAN, 

being  first  duly  sworn,  testified  as  follows : 

By  Mr.  Carr: 

Q.  Your  name  is  William  Robert  Ding- 
man?,  A.     Yes  sir. 

Q.  And  your  postoffice  address  is  Box  190, 
Prescott,  Arizona?  A.     Yes  sir. 

Q.  You  live  on  Vyiie  and  Adams  Streets  in 
ForbingPark?  A.     That's  right. 

Q.     You  were  born  on  May  3,  1919  ? 

A.     I  was. 

Q.  And  you  are  registered  for  Selective 
Service  with  Local  Board  No.  2  Woodbum, 
Oregon?  A.     That's  right. 

Q.  State  what  your  connection  is,  if  any, 
with  the  organization  known  as  Jehovah's  Wit- 
nesses. 

A.  I  am  Company  Servant,  Prescott  Com- 
pany of  Jehovah's  Witnesses. 

Q.  Does  that  give  you  jurisdiction  of  Mr. 
Hopper  at  Camp  Verde  within  your  organiza- 
tion? 

A.  Jurisdiction?  Well,  I  direct  his  activi- 
ties and  show  him  how  that  is  carried  on.  Give 
him  the  latest  information  from  the  Watch- 
tower  Society,  and  the  latest  publications  on 
religious  issues,  and  give  him  any  instructions 
that  come  from  the  Watchtower  Society. 

Q.  Did  you  in  the  spring  of  this  year  re- 
ceive  any  communication  from  a   superior  of 
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yours  in  the  organization  in  regard  to  classifi- 
cation of  members  of  your  organization  as  min- 
isters of  religion? 

A.  From  the  General  Counsel  of  Jehovah's 
Witnesses,  I  did. 

Q.     Who  is  he?  A.     H.  C.  Covington. 

Q.     And  what  is  his  address? 

A.  I  don't  know  at  the  present  time.  I  can 
find  out.  I  haven't  it  at  the  present  time.  I 
could  find  out  this  afternoon. 

Q.     Where  is  his  headquarters'? 

A.     In  New  York  City,  New  York. 

Q.     What  was  this  communication? 

A.  Advising  us  of  the  results  of  a  discus- 
sion between  the  General  Counsel  of  Jehovah's 
Witnesses  and  the  entire  ]-]xecutive  Staff  of 
the  Selective  Service  at  Washington,  and  as  a 
result  of  that  conference  it  was  ruled  that 
Jehovah's  Witnesses  possessing  the  credentials 
of  ordination  and  serving  as  ministers  of  re- 
ligion for  Jehovah's  Witnesses  were  entitled  to 
exemption  as  regular  or  ordained  ministers,  or 
as  lY-D. 

Q.  In  coimection  with  the  receipt  of  that 
information  did  you  give  any  instructions  to 
Mr.  Hopper? 

A.  Not  until  he  came  to  me  and  stated  his 
case  before  me  and  asked  what  his  position 
was.  He  stated  to  me  it  was  the  will  of  Almight}' 
God  that  he  preach  the  gospel,  and  asked  what 
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steps  he  should  take  to  continue  preaching  that 
message. 

Q.  When  and  where  was  it  you  had  your 
conversation  with  Mr.  Hopper,  to  the  best  of 
your  recollection? 

A.  I  would  say  about  four  weeks  ago,  first. 
That  was  after  I  was  first  appointed  Company 
Servant  of  JehoA'^ah's  Witnesses. 

Q.  And  that  would  be  about  the  middle  of 
May? 

A.     1  would  say  about  the  last  of  May. 

Q.     Where  was  that  conversation? 

A.     At  Camp  Verde. 

Q.  And  did  you  at  that  time  instruct  him 
to  change  his  statement  in  liis  questionnaire  in 
order  to  secure  the  classification  of  lY-D? 

A.     I  didn't  instruct  him,  no. 

Q.     What  did  you  tell  him? 

A.  I  told  him  if  he  chose  to  be  recognized 
as  IV-D — I  informed  him  of  what  the  General 
Counsel  had  informed  me  in  regard  to  all  of 
Jehovah's  Witnesses.  Whether  he  wanted  to 
do  that  or  go  to  the  armj^  was  entirely  up  to 
him. 

Q.  Now,  at  the  time  of  your  conversation 
with  him  did  he  state  to  3^ou  what  his  classifica- 
tion was? 

A.  He  said  that  it  was  I-A.  He  said  he 
registered  in  his  original  papers  as  a  conscien- 
tious objector  and  had  never  received  his  con- 
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scientious  objector  blanks;  that  as  soon  as  be 
received  his  I- A  classification  he  came  here  and 
after  a  discussion  witli  the  Board  got  these 
papers,  and  since  that  time  he  hadn't  heard  a 
thing. 

Q.  This  was  in  the  latter  part  of  May  or 
the  first  of  Jnne,  1941?  A.     That's  right. 

Q.  The  records  of  this  office  show  his 
Special  Form  for  Conscientious  Objector,  DSS 
Form  47,  was  executed  by  him  on  December  28, 
1940  and  filed  in  this  office  on  December  31, 
1940.  He  stated  at  that  time  that  he  had  not 
received  the  papers  in  which  he  claimed  to  be 
a  conscientious  objector? 

A.  Oh,  no.  He  stated  he  hadn't  received 
any  further  classification.  He  stated  to  me  that 
he  had  gotten  these  papers  after  his  conversa- 
tion here,  after  he  came  after  the  papers  and 
after  he  received  his  I-A  classification,  but  that 
he  hadn't  received  any  further  classification 
since  that  time. 

Mr.  Carr :     That  is  all,  Mr.  Dingman. 


ROBERT  EARL  HOPPER,  JR., 

being  duly  sworn,  testified  as  follows : 

By  Mr.  Carr : 

Q.     Your  name  is  Robert  Earl  Hopper,  Jr? 
A.     That  is  correct. 
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Q.  And  your  Order  number  is  217  with  the 
Yavapai  County  Local  Board  of  the  Selective 
Service?  A.     That  is  right. 

Q.  You  prepared  and  signed  and  swore  to 
the  statements  in  your  questionnaire  on  No- 
vember 23,  1940?  A.     Yes  sir,  I  did. 

Q.  I  hand  you  the  Selective  Service  ques- 
tionnaire in  your  file.    Is  that  your  signature? 

A.    That's  it. 

Q.  Is  it  a  fact  in  that  questionnaire,  under 
Series  VIII,  relating  to  ministers  or  student 
preparing  for  the  ministry,  you  made  the  state- 
ments: ''I  am  not  a  minister  of  religion.  I  do 
not  customarily  serve  as  a  minister.  I  have 
been  a  minister  of  the  Truth  for  Jehovah's 
Witnesses  since  October  '39.  I  have  been  for- 
mally ordained.  If  so,  my  ordination  was  per- 
formed on  by  God."    Are  those 

the  statements  contained  in  your  questionnaire? 

A.     Yes  sir. 

Q.  You  have  heard  the  statement  of  Mr. 
Dingman  in  regard  to  advising  you  that  you 
had  the  opportunity  to  change  the  statement 
in  your  questionnaire  and  make  claim  as  a 
minister  of  religion?  A.     That  is  right. 

Q.  And  you  were  instructed  by  him  as  the 
local  officer  of  the  organization  of  Jehovah's 
Witnesses  that  you  had  that  opportunity? 

A.     That  is  right. 

Q.     You   state   that   you   received  notice   of 
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classification  as  Class  I- A  sometime  in  Decem- 
ber, 1940,  and  that  then  you  filed  your  Affidavit 
on  DSS  Form  47,  Special  Form  for  Conscien- 
tious Objector,  subscribed  and  swore  to  the 
same  on  the  28th  day  of  December,  1940? 

A.    That  is  correct. 

Q.  This  is  your  signature  on  this  affidavit 
in  your  file  %  A.     Yes  sir. 

Q.  Now,  you  claimed  tluit  you  did  not  re- 
ceive a  notification  of  classification  as  IV-E  by 
this  board?  A.     That  is  true. 

Q.  You  further  stated  you  received  a  com- 
munication from  Washington  in  regard  to  the 
regulations  in  camps  to  be  established  for  con- 
scientious   objectors?  A.     Yes,    I    did. 

Q.  When  did  you  receive  that  conununica- 
tion  ?  A.     It  was  in  May. 

Q.     Of  1941  ?  A.     1941,  yes  sir. 

Q.     From  whom  did  you  receive  this? 

A.  From  the  Friends  Society  of  America  on 
Civilian  Work. 

Q.  And  that  was  addressed  to  you  person- 
ally? A.     Yes  sir. 

Q.  And  what,  generally,  were  the  contents 
of  that  communication  and  the  reguhitions  or 
instructions  you  received? 

A.  Well,  they  were  similar  to  my  general 
Selective  Service  blank,  as  to  what  kind  of 
work  T  could  do  or  do  better  than  other  work, 
and  the  things  that  were  needed  in  camp,  which 
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church  I  belonged  to,  and  such  matters  as  that. 

Q.  And  this  all  related  directly  to  classifi- 
cation of  persons  as  conscientious  objectors  and 
anticipated  their  being  sent  to  Government 
camps  ?  A.     That  is  true. 

Mr.  Carr:  Have  you  gentlemen  any  further 
questions  ? 

Mr.  Berg:  Yes,  I  would  like  to  know  what 
he  did  with  the  information  he  got. 

A.  I  sent  it  straight  back  to  Washington 
without  signing  it. 

Q.     In  other  words,  you  disregarded  it? 

A.  In  other  words,  I  sent  a  notice  with  it 
that  I  had  not  received  any  classification  and 
sent  it  back  without  signing  any  name.  I 
signed  ni}^  name  to  the  slip  but  not  on  the  ques- 
tionnaire. 

Mr.  Scares: 

Q.  Doesn't  it  appear  to  you  if  you  had  not 
received  any  classification  after  you  filled  out 
your  conscientious  objector  questionnaire  it 
was  up  to  you  to  contact  this  office  as  to  why 
you  had  not  received  one  ? 

A.     In  a  way  I  did,  and  in  a  way  I  didn't. 

Q.  In  other  words,  you  were  not  interested 
enough  in  your  classification  to  fuid  out"? 

A.  I  figured  it  was  up  to  the  Board  to  no- 
tify me  of  this  classification  after  my  conscien- 
tious objector  papers  had  been  returned  to  this 
office. 
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Q.     Those  were  returned  in  December? 

A.  That  is  true,  and  I  never  received  a 
classification  card. 

Q.  Didn't  you  think  it  was  up  to  you  to  find 
out  from  the  Board  why  you  had  not  received 
notice  of  your  classification  ? 

A.     In  a  way  I  did. 

Mr.  Berg: 

Q.  When  did  you  receive  your  notice  to  go 
to  camp? 

A.  I  received  it  last  vSaturday,  the  14th.  It 
was  mailed  June  11th  and  I  received  it  June 
14th,  on  Saturday. 

Mr.  Carr: 

Q.  You  received  your  questionnaire  from 
this  office,  did  you,  Mr.  Hopper? 

A.     That  is  true. 

Q.  You  received  your  Notice  to  Appear  for 
Physical  Examination?  A.     That  is  true. 

Q.  You  received  your  Notice  of  Classifica- 
tion as  I- A?  A.     That  is  true. 

Q.  You  received  your  Special  Form  for 
Conscientious  Objector  from  this  office? 

A.     That  is  true. 

Q.  You  received  your  Notice  to  Report  for 
Induction?  A.     That  is  true. 

Q.  And  they  all  came  within  two  or  three 
days  after  mailing  from  this  office  ? 

A.     That  is  true. 
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Mr.  Scares: 

Q.  Did  I  understand  you  to  say  you  had  to 
come  in  to  this  office  to  get  your  forms  for  con- 
scientious objector?  A.     That  is  right. 

Q.  In  other  words,  that  was  not  sent 
through  the  mail  ?  A.     No. 

Mr.  Berg: 

Q.  How  long  after  you  received  your  ques- 
tionnaire and  filled  it  out  as  a  conscientious 
objector  did  3^ou  wait  to  come  in  to  the  office 
to  gei  the  form  ? 

A.  Why,  I  notified  this  office  and  wrote 
them  to  send  it  down.  I  wouldn't  say  for  sure, 
but  it  was  no  doubt  ten  days. 

Q.  In  other  words,  3^ou  did  not  wait  very 
long? 

A.  I  waited  as  long  as  the  time  I  am  given 
by  the  Board  to  act.  They  are  supposed  to  be 
sent  out  with  your  general  questionnaire. 

Mr.  Scares: 

Q.  In  other  words,  how  long  after  you  re- 
ceived your  classification  of  I-A  was  it  before 
you  came  in  to  ask  for  the  form  for  conscien- 
tious objector. 

A.  I  wrote  in  right  after  that.  I  don't  re- 
member how  long. 

Mr.  Carr:  The  record  shows  that  the  classi- 
fication of  I-A  was  made  on  December  7,  1940, 
and  that  the  Affidavit  of  Conscientious  Objec- 
tor was  filed  on  December  31,  1940.  I  don't 
find  anything 
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Mr.  Berg:  In  other  words,  there  is  no  re- 
quest filed  about  a  conscientious  objector  form? 

Mr.  Carr:  Oh,  yes,  there  is  a  slip  here 
(reading)  "Please  send  me  blanks  for  con- 
scientious objectors." 

Q.  Mr.  Ho])per,  to  sum  up  the  whole  situa- 
tion, you  are  making  your  claim  now  as  a  min- 
ister of  religion?  A.     That  is  true. 

Q.  And  even  tliough  you  did  not  receive 
your  uotification  of  classification  as  IV-E,  ac- 
cording to  your  statement,  you  were  given  the 
opportunity  and  instructed  by  Mr.  Dingman  to 
change  your  questionnaire  in  order  that  that 
classification  might  be  made? 

A.  I  was  informed  but  I  hadn't  heard  from 
the  Board  and  didn't  consider  it  was  necessary 
at  that  time.  My  classification  hadn't  come  and 
I  hadn't  heard  from  the  Board. 

Q.  Now,  state  as  briefly  as  you  can  what 
yoTir  objection  is  to  going  to  camp  to  serve  in 
some  non-military  work  of  national  impor- 
tance. 

A.  We  are  entirely  neutral  to  the  affairs  of 
the  world.  We  are  not  part  of  the  world  and 
do  not  believe  in  joining  up  with  any  party 
religious,  political  or  commercial.  All  nations 
are  against  God  and  his  kingdom.  Therefore, 
we  cannot  serve  two  masters. 

Q.     But  you  do  engage  in  industry  and  corp- 
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merce   for   the   purpose   of  your  maintenance 
and  support,  do  you  not  ? 

A.  Yes,  that  is,  to  make  a  living,  to  sup- 
port ourselves,  which  is  considered  other  than 
that,  entirely  apart  from  that. 

Mr.  Carr:     That  will  be  all. 


CERTIFICATE 

I,  Nellie  G.  Prince,  Assistant  Clerk  and 
stenographer  of  Yavapai  County  Local  Board 
of  Selective  Service,  Prescott,  Arizona,  hereby 
certify  that  William  Robert  Dingman  and 
Robert  Earl  Hopper,  Jr.,  being  first  duly  sworn 
by  Alfred  B.  Carr,  Chairman  of  the  Board, 
duly  testified  before  tlie  Local  Board  of 
Yavapai  County  on  Jmie  20,  1941;  that  to  the 
best  of  my  ability  I  took  down  in  shorthand  the 
questions  propomided  to  them  and  the  answers 
given  by  them  and  transcribed  the  same.  That 
the  foregoing  questions  and  answers  so  taken 
down  in  shorthand  and  transcribed  by  me  are 
to  the  best  of  my  ability,  knowledge  and  be- 
lief the  questions  propounded  to  the  witnesses 
and  the  answ^ers  given  by  them. 

Dated  at  Prescott,  Arizona,  June  24,  1941. 
NELLIE  G.  PRINCE 
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CERTIFICATE 

I,  Alfred  B.  Carr,  Cliaii-man  of  the  Local 
Board  of  Yavapai  County,  Selective  Service, 
hereby  certify  that  William  Robert  Diiigman 
and  Robert  Earl  Hopper,  Jr.,  being  first  duly 
sworn  by  me,  testified  before  the  Local  Board 
on  June  20,  1941  at  Prescott,  Arizona.  That 
Nellie  G.  Prince,  Assistant  Clerk  and  stenog- 
rapher of  the  Local  Board,  took  down  the  ques- 
tions propounded  to  said  witnesses  and  the  an- 
swers given  by  them  and  transcribed  the  same. 
That  I  have  read  the  foregoing  transcript  of 
the  testimony,  and  to  the  best  of  my  recollec- 
tion, knowledge  and  belief  the  same  contains 
the  questions  pro])ounded  to  said  witnesses  and 
the  answers  given  by  them. 

Dated  at  Prescott,  Arizona,  June  24,  1941. 

ALFRED  B.  CARR 

Chairman  of  the  Board 


Thereupon  the  witness, 

HARRY  F.  DTSE, 

was  sworn  on  behalf  of  the  Government  and  tes- 
tified as  follows : 

''A.  I  am  presently  employed  as  clerk  of  the 
Yava])ai  County  Local  Board,  Selective  Serv- 
ice Svstem. 
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Q.     And  when  did  you  enter  that  employ? 

A.     On  the  1st  day  of  January,  1941. 

Q.  And  you  have  been  continually  in  that 
position  since  then  ?  A.     Yes,  sir. 

Q.  And  your  duties — what  are  your  duties 
as  such?  [56] 

A.  Well,  the  duties  of  the  clerk  of  the  local 
Board  is,  imder  the  regulations,  made  custodian 
of  the  records  of  the  office  and  he  supervises 
the  routine  office  work. 

Q.  And  when  you  went  in  there  you  took 
over  the  records  that  formerh^'  had  been  in  the 
custody  and  kept  by  Mr.  Bigaouette?" 

Thereupon  the   plaintiff  offered  in  evidence  the 
following  paper,  being  Government 's  Exhibit  No.  3 : 

GOVENMENT'S  EXIBIT  No.  3 

"To  be  filled  out  in  ink  or  on  typewriter 

SELECTIVE  SERVICE  QUESTIONNAIRE 

Order  No.  217 

Date  of  mailing  November  19, 1940 

Yavapai  Coimty  Local  Board 
P.  O.     Prescott,  Arizona 

Name 

Robert         Earl         Hopper,  Jr. 

(First)    (Middle)         (Last) 

NOTICE  TO  REGISTRANT 

You  are  required  by  the  Selective  Training 
and  Service  Act  of  1940  to  till  out  this  Ques- 
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tionnaire  truthfully  and  to  return  it  to  this 
Local  Board  on  or  before  the  date  shown  be- 
low. Willful  failure  to  do  so  is  ininishable  by 
fine  and  imprisonment. 

This  Questionnaire  must  be  returned  on  or 
before  November  24,  1940. 

HARRY  F.  DISE 

Member  of  Local  Board 

INSTRUCTIONS 

This  Questionnaire  is  intended  to  furnish  the 
Local  Board  with  information  to  enable  it  to 
classify  you  in  one  of  the  following  Selective 
Service  Classes. 

Class  T  includes  men  who  are  available  for 
induction  into  the  armed  forces  of  the  United 
States. 

Class  II  includes  those  whose  induction  is  de- 
ferred because  of  the  importance  to  the  Nati<^n 
of  the  service  they  are  rendering-  in  their  civil- 
ian activities. 

Class  III  includes  those  whose  induction  is 
deferred  because  they  have  persons  dependent 
upon  them  for  support. 

Class  IV  includes  those  w'hose  induction  is 
deferred  by  law  and  those  uiifit  for  military 
service. 

You  will  receive  notice  from  your  Local 
Board  of  vour  classification. 
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Oaths  required  in  the  Questiomiaire  may  be 
administered  by  (1)  a  member  or  chief  clerk 
of  a  Local  Board  or  Board  of  Appeal  member 
or  associate  member  of  an  Advisory  Board  for 
Registrants,  or  a  Government  Appeal  Agent; 
(2)  any  Postmaster,  Notary  Public,  or  any 
Federal,  State,  county,  or  municipal  officer  au- 
thorized by  law  to  administer  oaths  generally  or 
for  military  purposes.  No  fee  should  be  charged 
for  this  service. 

Advisory  Boards  for  Registrants  are  organ- 
ized to  assist  registrants  in  completing  their 
Questiomiaires.  No  charge  will  be  made  for 
this  [57]  service.  If  there  is  no  Advisory  Board 
available,  you  must  nevertheless  complete  your 
Questionnaire. 

If  the  registrant  is  an  inmate  of  an  insti- 
tution and  is  unable  to  complete  the  Question- 
naire, the  executive  head  of  the  institution 
shall  commimicate  these  facts  immediately  to 
the  Local  Board. 

1.  Make  no  alterations  in  the  printed  matter 
in  this  questionnaire. 

2.  Write  the  applicable  words  in  the  spaces 
provided  in  the  Questionnaire. 

3.  If  you*  furnish  additional  information  or 
affidavits  with  your  questionnaire,  attach  the 
same  securely  to  it. 

4.  If  you  are  already  in  the  active  military 
or  naval   service,   obtain   a  certificate  to   that 
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effect  from  your  commanding  officer  and  attach 
same  to  your  Questionnaire. 

5.  After  this  Questionnaire  has  been  re- 
turned, rejjoi't  to  your  Local  Board  at  once 
any  change  of  address  or  any  new  fact  which 
may  affect  your  classification. 

When  a  notice  affecting  you  is  posted  at  the 
ofhce  of  }our  Local  Board,  you  are  bound  to 
perform  the  duty  required  even  if  no  notice 
reaches  you  by  mail. 

Any  statements  in  this  Questionnaire  marked 
(Confidential)  are  for  information  only  of  the 
officials  duly  authorized  under  the  regulations 
to  examine  them. 
D.S.S.  Form  40 

Yavapai  County  Local  Board 

Nov.  27,  1940 

P.O.  Bldg.  Prescott,  Arizona. 

Statements  of  the  Registrant 

Series  I. — Identification 

Instructions. — Every  registrant  shall  fill  in 
all  statements  in  this  series. 

1.  My  name  is 

Robert  Earl  Hopper 

(First  name)   (Middle  name)   (Last  name) 

2.  In  addition  to  the  name  given  above,  I 
have  also  been  known  by  the  names  of 

3.  My  residence  is  Camp  Verde  Yavapai 
Arizona 
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3.  My  residence  is  (Town — City,  town  or 
village)  Camp  Verde  (County)  Yavapai 
(State)  Arizona. 

4.  My  telephone  number  is  none 

5.  My  social  security  number  is  none 

Series   II. — Physical  Condition   (Confidential) 
Instructions. — Every   registrant   shall  fill  in 
all  statements  in  this  series. 

1.  To  the  best  of  my  knowledge,  I  have  no 
physical  or  mental  defects  or  diseases.  If  so, 
they  are 

2.  I  am  not  an  inmate  of  an  institution.  If 
so,  its  name  is 

Series  III. — Education 

Instructions. — Every  registrant  shall  fill  in 
all  statements  in  this  series. 

1.  I  have  completed  8  years  of  elementary 
school  and  4  years  of  high  school. 

2.  I  have  had  the  following  schooling  other 
than  elementary  and  high  school: 

Name  of  Vocational  School,  College,  Univer- 
sity of  Arizona  Study  Agriculture  Length  of 
time  attended  IV2  years 

Series  IV.— Occupation  or  Activity. 

Instructions. — All  registrants  shall  till  in 
Statement  No.  1  in  this  serias  [58]  except  No. 
9.  Every  registrant  ,sho  is  now  prevented  from 
working  merely  because  of  some  seasonal  or 
temporary  interruption  shall  fill  in  all  state- 
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merits  except  statements  numbered  2  through 
8  in  this  series. 

As  used  in  this  series,  words  such  as  occu- 
pation, work,  and  job  apply  to  services  ren- 
dered in  any  endeavor  and  to  training  or  prep- 
aration for  any  endeavor. 

1.  I  am  working  at  present. 

2.  The  job  I  am  working  at  now  is  (give 
full  title,  for  example:  Construction  drafts- 
man, turret-lathe  operator,  stationary  engineer, 
farm  laborer,  ]n'osecuting  attorney,  physics 
teacher,  medical  student,  ]3oliceman,  marriage 
license  clerk,  etc.) : 

Farm  laborer  and  Cattle  Raiser 

3.  I  do  irrigating,  work  in  hay,  brand  cattle. 

4.  I  have  done  this  kind  of  work  for  five 
years 

5.  My  average  earnings  per  week  are  $25.00 

6.  In  this  job  I  am  an  employee,  working 
for  a  salary. 

7.  My  employer  is  Earl  Hopper,  Camp 
Verde,  Arizona,  whose  business  is  farming. 

8.  Other  business  or  work  in  which  I  am 
now  engaged  is  none. 

9.  If  you  are  not  now  working  because  of 
some  seasonal  or  temporary  interruption,  attach 
to  this  page  a  statement  (a)  explaining  what 
the  interruption  is,  when  it  began,  and  when 
you  expect  to  be  able  to  resmne  your  work, 
and   (b)   supplying  substantially  the  same  in- 
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formation  regarding  your  last  job  as  is  required 
in  the  above  items  in  this  series. 

10.  I  am  not  licensed  in  a  trade  or  profes- 
sion; if  so,  I  am  licensed  as 

11.  I  am  not  at  present  an  apprentice  imder 
a  written  or  oral  agreement  mth  my  employer. 

12.  Other  facts  which  I  consider  necessary 
to  ijresent  fairly  the  occupation  which  I  have 
described,  or  my  connection  with  it,  as  a  ground 
for  classification  are  (if  none,  write  "None")  : 
none. 

Instructions. — You  may  attach  to  this  page 
any  statement  from  your  employer  which  you 
think  the  Local  Board  should  consider  in  de- 
termining your  classification.  Such  statement 
will  then  become  a  part  of  this  Questionnaire. 

Series   V. — Other   Occupational    Experience. 

Instructions. — Every  registrant  shall  fill  in 
this  statement.  Include  any  formal  apprentice- 
ship served. 

1.     I  have  also  worked  at  the  following  oc- 
cupations other  than  my  present  job,  during 
the  last  5  years:  (if  none,  write  **None") 
Occupation    Kind  of  work  done    Years  worked 

None 

Series    VI. — Agricultural    Occupations. 
Instructions. — Every  registrant  who  works  on 
a  farm  shall  fill  in  this  series,  in  addition  to 
filling  out  Series  IV  and  V  above. 
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1.  I  work  on  or  operate  a  farm  as — Wage 
hand  (hired  man) 

2.  I  have  farmed  for  5  years. 

3.  I  do  live  on  the  farm  with  which  I  an^ 
connected. 

4.  I  am  actually  and  personally  responsible 
for  the  operation  of  the  farm  on  which  I  work. 

5.  The  principal  crops  and  livestock  of  the 
farm  I  operate  or  work  on  are: 

No.  of  Each 
Name  of  Crops  Acres  devoted  to  each         Kinds  of  Livestock  Now  on  farm 

Alfalfa,  grain     15  A  Alfalfa  20 

pasture  40  A  grain         Herford  Cattle      180  on  range. 

[59] 

6.  The  number  of  hands  employed  on  this 
farm  is  one. 

7.  Other  facts  which  I  consider  necessary 
to  present  fairly  the  agricultural  enterprise  I 
have  described  and  my  connection  with  it  as 
a  ground  for  classification  are  None. 

Series  VII. — Dependency  (Confidential  except 
as  to  names  and  addresses  of  claimed  de- 
pendents.) 

Instructions. — Every  registrant  shall  fill  in 
the  statements  numbered  1,  2  and  3  in  this 
series. 

1.  (a)  I  am  single  (b)  If  married,  I  mar- 
ried my  present  wife  at Series  VII. 
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2.  I  have  none  children  who  are  under  18 
years  of  age  or  are  physically  or  mentally  han- 
dicapped, and  who  live  with  me. 

''Dejoendent".  As  used  in  this  series  defined. 

The  word  "dependent,"  as  used  in  this  series, 
means  any  person  to  whose  support  the  regis- 
trant contributes  more  than  merely  a  small 
part  of  such  person's  support  (or  to  whose  sup- 
1301't  the  registrant  would  contribute  were  he 
not  temporarily  prevented  from  so  doing  by 
the  registrant's  physical  or  economic  situa- 
tion) who  is  either  (a)  the  registrant's  wife, 
divorced  wife,  parent,  foster  parent,  or  grand- 
parent, or  (b)  the  registrant's  child,  unborn 
brother,  half-brother,  sister,  or  half-sister  who 
is  under  18  years  of  age  or  is  physically  or 
mentally  handicapped,  or  (c)  a  person  whose 
sujoport  the  registrant  has  assiuned  in  good 
faith,  who  is  either  under  18  years  of  age  or  is 
physically  or  mentally  handicapped. 

Only  a  person  who  is  a  United  States  citi- 
zen or  who  lives  in  the  United  States  or  its 
Territories  or  possessions  may  be  regarded  as 
a  dependent. 

Based  on  the  information  contained  in  this 
Questionnaire  and  on  other  information  which 
the  Local  Board  may  receive,  the  Local  Board 
will  determine  whether  the  "dependent"  is  an 
individual  who  is  dependent  in  fact  for  support 
in  a  reasonable  manner  in  view  of  such  indi- 
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vidual's  circumstances  on  income  earned  by 
the  registrant  by  his  work  in  a  business,  oe- 
cujjation,  or  employment. 

Instructions. — Only  those  registrants  who  be- 
lieve that  one  or  more  persons  are  dependent 
for  support  on  the  registrant's  earnings  from 
his  work  are  required  to  fill  in  the  statements 
numbered  3  through  12  in  this  series. 

3.  The  following  persons  live  with  me  in  a 
home  maintained  by  me  and  are  entirely  or 
l^artly  dependent  on  my  earnings  from  my  work 
in  my  business,  occupation,  or  employment, 
and  have  no  other  source  of  income  except  as 
stated  below. 

None. 

The  net  cost  to  me  of  maintaining  my  home 

during  the  last  12  months,  after  deducting  $ 

contributed  by  other  than  myself  for  the  sup- 
port of  such  dependents  was  $ 

4.  The  following  persons  do  not  live  with 
me  in  a  home  maintained  by  me,  but  are  en- 
tirely or  partly  dependent  on  my  earnings  from 
my  work  in  my  business,  occupation,  or  em- 
plojonent,  and  have  no  other  source  of  income 
except  as  stated  below. 

Xone.  [60] 

5.  The  cause  of  the  dependency  of  any  per- 
sons over  18  years  of  age  (excluding  my  wife) 
listed  above  is  as  follows:  (Give  the  name  and 
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a  full  statement  of  cause  for  dependency  in 
eaeh^  case.)  None. 

6.  Of  my  dependents,  only  the  following  are 
receiving  a  part  of  their  support  from  persons 
other  than  myself.  (Grive  name  of  dependent, 
name  and  address  of  other  person  or  agency 
contributing  to  his  support,  and  amoimt  so  con- 
triJjuted  in  casli  or  other  things  of  value  by 
such  other  person  or  agency  during  the  last  12 
months.) 

7.  Of   the   amomiis    contributed   by   me   to 

dependents  listed  above  only  $ contributed 

to was  in  payment  for  my  own  board 

and/or  lodging. 

8.  The  income  I  earned  from  my  work  in 
my  business,  occupation,  or  employment  during 
the  past  12  months  was  $ 

9.  My  income  from  all  other  sources  during 
the  past  12  months  was  $ 

10.  The  following  is  a  list  of  all  property 
owned  by  (or  held  in  trust  for)  either  me  or 
my  dependents,  the  value  of  such  ])roperty, 
and  the  net  income  received  by  either  me  or 
my  dej^endents  from  such  property  during  the 
past  12  months:  (List  this  information  sepa- 
rately as  to  the  registrant  and  each  dependent. 
Do  not  include  clothing,  personal  effects  or 
liousehold  furnishings;  or  cash  less  than  $500. 
Indicate  which  of  such  property  is  your  home.) 

None. 
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11.  I  do  not  rent  the  house  in  which  I  live. 

If  so,  the  monthly  rent  is  $ ,  and  the  name 

and  address  of  my  landlord  is  Earl  Hopper. 

12.  Other  facts  wliich  I  consider  necessary 
to  ])resent  fairly  my  own  status  and  that  of 
my  dei)endents  as  a  basis  for  my  proper  classi- 
fication are :  None. 

Instructions. — With  respect  to  any  depend- 
ent (other  than  the  registrant's  own  wife, 
child,  parent,  or  grandparent)  whose  support 
the  registrant  has  assured,  attach  to  this  page 
a  statement  explaining  why  and  under  what 
circumstances  the  registrant  assumed  such  per- 
son's support.  Such  statement  will  then  be- 
come a  part  of  this  Questionnaire. 

Supporting  Aiftdavit   of   Dependents   Over   18 
Years  of  Age. 

Instructions. — If  convenient,  each  dependent 
over  18  years  of  age  except  the  registrant's 
wife  shall  swear  to  (or  affirm)  the  following 
affidavit.  The  registrant  shall  furnish  the  Local 
Board  a  separate  affidavit  from  each  such  de- 
pendent who  does  not  sign  the  affidavit  below. 
Blanks  for  this  purpose  will  be  supplied  by 
the  Local  Board  on  request. 
State  of County  of 

We  the  undersigned  do  solemnly  swear  (or 
affirm)  each  for  himself  and  herself  individu- 
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ally,  that  we  have  read  or  had  read  to  us  the 
foregoing  statements  under  the  heading  "De- 
pendency'' that  we  understand  the  same;  that 
we  are  named  as  dependents;  that  the  state- 
ments contained  therein  as  to  the  name,  age, 
residence,  relationship,  and  dependency  of 
each  of  us  toward  said  registrant,  and  the 
statements  of  his  contributions  and  the  con- 
tributions by  other  persons  to  the  support  of 
each  of  us  and  the  statements  of  the  financial 
and  material  condition  of  each  of  us,  and  of 
the  income  of  each  of  us  from  all  sources,  are 
true. 


(Signature  of  dependent) 


(Signature  of  dependent)  [61] 

Subscribed  and  sworn  to  before  me  this 

day  of 19 


(Signature  of  officer) 

(Designation  of  officer) 

Series  VIII. — Minister,  or  Student  Preparing 
for  the  Ministry. 

Instructions. — Every  registrant  who  is  a  min- 
ister or  a  student  preparing  for  the  ministry 
shall  till  in  the  statements  in  this  series  that 
apply  to  him. 
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l.(a)     I  am  not  a  minister  of  religion. 

(b)  I  do  not  customarily  serve  as  a  min- 
ister. 

(c)  I  have  been  a  minister  of  the  Truth 
for  Jehovah's  Witnesses  since  October  39. 

(d)  I  have  been  formally  ordained.  If  so, 

my   ordination   was   performed   on  by 

God  at 

3.  I  am  not  a  student  preparing  for  the  min- 
istry in  a  theological  or  divinity  school. 

4.  I  am  attending  the  which  was  es- 
tablished    September  16,  1939,  and  is  lo- 
cated at - 

Series   IX. — Citizenship 

Instructions. — Every  registrant  shall  fill  in 
the  statements  numbered  1,  2,  3  and  4  of  this 
series. 

1.  I  was  born  at  (Town)  Garden  Grove 
California  (Country)  United  States. 

2.  I  was  born  on  October  8,  1918. 

3.  My  race  is  White. 

4.  I  am  a  citizen  of  the  United  States. 
Instructions. — Every  registrant  who  is  not  a 

citizen  of  the  United   States  shall  fill  in  the 
statements  numbered  5,  6,  7,  8,  9. 

5.  I a  citizen  or  subject  of 

6.  My  permanent  residence  has  been  in  the 
United  States  since 
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7.  I  filed  a  declaration  of  intention  to 

become  a  citizen  of  the  United  States    (first 

papers).  Declaration  filed  at on „ under 

No 

8.  I  filed  a  petition  for  naturalization 

(second  papers).  Petition  filed  at on 

9.  I  registered  with  the  Alien  Regis- 
tration Division,  United  States  Department  of 
Justice,  mider  Alien  Eegistration  Act  of  1940. 
Registration  receipt  card  number,  if  re- 
ceived   [62] 

Series  X. — Conscientious  Objection  to  War. 

Instructions. — Only  registrants  who  are  con- 
scientiously opposed  to  combatant  or  noncom- 
batant  militarj^  service  by  reason  of  their  re- 
ligious training  and  belief  shall  fill  in  this 
series,  and  shall  obtain  from  the  Local  Board 
a  special  form  on  which  to  give  substantiating 
evidence  of  conscientious  objection.  The  Local 
Board  will  determine  whether  the  registrant 
shall  be  classed  as  a  conscientious  objector  on 
the  basis  of  the  claim  made  and  the  informa- 
tion contained  in  the  special  form. 

I  claim  the  exemption  provided  by  the  Se- 
lective Training  and  Service  Act  of  1940  for 
conscientious  objectors  because  I  am  conscien- 
tiously opposed,  by  reason  of  my  religious 
framing  and  belief,  to  the  type  or  types  of  serv- 
ice checked  below. 

X     Combatant  military  service 

X     Noncombatant  military  service. 


vs.  United  States  of  America  101 

(Testimony  of  Harry  F.  Dise.) 

Series  XI. — Court  Record  (Confidential) 

Instructions. — Every  registrant  shall  fill  in 
statement  Number  1. 

1.  I  have  not  been  convicted  of  treason  or 
a  felony. 

Instructions. — Every  registrant  who  has  ever 
been  convicted  of  such  an  offense  shall  fill  in 
the  statements  numbered  2,  3,  and  4. 

2.  The  offense  was 

3.  The  approximate  date  of  conviction  was 

(Month)      (Day)       (Year) 

4.  The  name  and  location  of  the  court  was 
(Name)  

Series  XII. — Military  Service   (Confidential) 

Instructions. — Every  registrant  who  now  is 
or  has  been  a  member  of  the  armed  forces  of 
the  United  States  shall  fill  in  the  statements 
in  this  series.  (Use  a  separate  line  for  each 
term  of  ser^dce.) 

My  military  service  has  been  as  follows :  Arm 
of  Service :  None. 

Series   XIII. — Students,   Present   Members   of 
Armed  Forces,  Certain  Officials,  etc. 

Instructions. — Every  registrant  who  is  a 
member  of  one  or  more  of  the  groups  named 
in  this  series  shall  check  the  appropriate  item 
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or  items,  and  shall  supply  any  further  infor- 
mation called  for  under  the  item  or  items 
checked. 

I  am  at  present : 

A  college  or  university  student,  having  en- 
tered upon  attendance  for  the  academic  year 
1940-41  at  (Name  of  College)  On 1940. 

This    college    or    university    is    located    at 

I  am  pursuing  a  course  of 

study  involving hours  of  attendance  per 

week  leading  to  the  (Name  of  Degree  or  Cer- 
tificate).  I request  that  if  I  am  selected 

for  training,  my  induction  be  postponed  until 
the  end  of  the  present  academic  year,  which 
ends  on (Month)  1941. 

A  commissioned  officer,  warrant  officer,  pay 
clerk,  or  enlisted  man  of  the  Regular  Army, 
the  Navy,  the  Marine  Corps,  the  Coast  Guard, 
the  Coast  and  Geodetic  Survey,  the  Public 
Health  Service,  the  federally  recognized 
active  National  Guard,  the  Officers'  Reserve 
Corps,  the  Regular  Army  Reserve,  the  [63] 
Enlisted  Reserve  Corps,  the  Naval  Reserve,  or 
the  Marine  Corps  Reserve;  my  rank  or  com- 
mission is  in  the  (Name 

of  Service) 

A  cadet,  United  States  Military  Academy; 
midshipman.  United  States  Naval  Academy; 
cadet,  United  States  Coast  Guard  Academy; 
man   who   has   been   accepted   for   admittance 
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(commencing  with  the  academic  year  next  suc- 
ceeding sucli  accei)tance)  to  the  United  States 
Military  Aademy  as  cadet,  to  tlie  United  States 
Naval  Academy  as  midshipman,  or  to  the 
United  States  Coast  Guard  Academy  as  cadet, 
and  whose  acceptance  is  still  in  effect;  cadet  of 
the  advanced  course,  senior  division.  Reserve 
Officers'    Training  Corps    or    Naval    Reserve 

Officers'  Training  Cor]is;  I  am  (A 

cadet,  midshipman)  (or  accepted  for 

admittance)   in  (Name  of  corps, 

academy,  etc.). 

The  Governor  of  a  State  or  Territory,  a 
nienilcr  of  a  legislative  body  of  the  United 
States  or  of  a  State  or  Territory,  a  judge  of  a 
court  of  record  of  the  United  States  or  of  a 
State  or  Territory  or  the  District  of  Columbia ; 
my  office  is 

Registrant's  Statement  Regarding 
Classification 
Instructions.— It  is  optional  with  registrant 
whether  or  not  he  fills  in  this  statement,  and 
failure  to  answer  shall  not  constitute  a  waiver 
of  claim  to  deferred  or  other  status.  The  local 
board  is  charged  by  law  to  determine  the  classi- 
fication of  the  registrant  on  the  basis  of  the 
facts  liefore  it  which  should  be  taken  fully  into 
consideration  regardless  of  whether  or  not  this 
statement  is  filled  in. 
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In  view^  of  the  facts  set  forth  in  this  Ques- 
tiomiaire  it  is  my  opinion  that  my  classifica- 
tion should  be  Class  (See  Instructions 

Page  1). 

The  registrant  may  write  in  the  space  below 
or  attach  to  this  page  any  statement  which  he 
believes  should  be  brought  to  the  attention  of 
the  Local  Board  in  determining  his  classifica- 
tion. 

I  am  one  of  Jehovah's  Witnesses  and  as  such 
I  am  entirely  neutral  to  the  affairs  of  this 
world,  based  on  the  booklet  ''Neutrality." 

Registrant's  Affidavit 

Instructions. — 1.  Every  registrant  shall 
make  the  registrant's  affidavit.  2.  If  the 
registrant  cannot  read,  the  questions  and  his 
answers  thereto  shall  be  read  to  him  by  the 
officer  who  administers  the  oath. 

State  of  Arizona, 
County  of  Yavapai. 

I,  Robert  Earl  Hopper  Jr.,  do  solemnly 
swear  (or  affirm)  that  I  am  the  registrant 
named  and  described  in  the  foregoing  state- 
ments in  this  Questionnaire,  that  I  have  read 
(or  have  had  read  to  me)  the  statements  made 
bv  and  about  me,  and  that  each  and  every  such 


vs.  United  States  of  America  105 

(Testimony  of  Harry  F.  Dise.) 

statement  is  true  and  complete  to  the  best  of 
my  knowledge,  information  and  belief. 

Registrant  sign  here : 

ROBERT  EARL  HOPPER  JR. 

Subscribed  and  sworn  to  before  me  this  23 
day  of  Nov.  1940. 

JESSIE  STEPHENS 

(Signature  of  Officer) 

Postmaster 
(Designation  of  Officer) 
[64] 

If  the  registrant  has  received  assistance  from 
an  advisor,  the  latter  will  sign  the  following 
statement : 

I  have  assisted  the  registrant  herein  named 
in  the  preparation  of  this  Questionnaire. 
FERN  HOPPER 
Advisor. 

Instructions:  Registrant  shall  write  nothing 
below  this  line  when  filling  out  the  Question- 
naire. 

Minute  of  Action  on  Request  for  Extension 
of  Time  for  Filing  Claim  or  Proof. 

The  application  of to  have  time  for  fil- 
ing   claim    or    proof    extended    to 19 

(granted)   for  the  reason  that _ 

(refused) 

(Date)  (member) 
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Minute  of  Action  by  Local  Board 
The  Local  Board  classified  the  registrant  in 
Chiae  I,  Subdivision  A,  by  the  following  vote: 
Ayes  3  Noes  0. 
December  7,  1940 
(Date) 

ALFRED  B.  CARR 
Member, 

Appeal  to  Board  of  Appeal. 

I  hereby  appeal  from  the  classification  by  the 
Local  Board  in  Class ,  Subdivision 


(Date)  (Signature  of  person  appealing) 

Listructions. — You  must  also  attach  here  a 
written  statement  specifying  the  class  or  classes 
in  which  you  think  you  should  be  ]daced.  If 
you  wish  the  appeal  board  to  review  a  determi- 
nation regarding  your  physical  or  mental  fit- 
ness, you  must  fill  out  and  sign  the  form  for 
appeal  on  the  Report  of  Physical  Examination 
(Form  200)  and  you  nuist  attach  to  that  form 
a  statement  specifying  the  class  or  classes  in 
which  you  think  you  should  be  placed. 

Minute  of  Action  by  Board  of  Appeal 
The  Board  of  Appeal  classifies  the  registrant 

in  Class Subdivision by  the  following 

vote:  Ayes Noes 

Date 

Member 
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I  Hereby  ap})eal  to  the  President  from  classi- 
fication by  the  Board  of  Apj)eals  in  Chiss , 

Subdivisioix Certificates  and  recommen- 
dations required  by  section  379  S.S.R.,  are  at- 
tached. 


(Date)  (Signature  of  person  appealing) 

Minutes  of  Other  Actions 

Dates 
January  3,  1941  Classification  of  Dec.  7,  1940, 
made  before  receipt  of  Form 
47.  On  this  date  reclassified  as 
IV  E  by  vote  of  3  Ayes,  0 
Noes. 
ALFRED  B.  CARR. 

Januaiy  7,  1941  Report    from    Appeal    Agent 
indicates  that  Jehovah's  Wit- 
nesses and  recognized  sect  op- 
posed to  war  m  all  forms. 
J.  H.  MORGAN. 

And  the  said  witness,   Harry  F.   Dise,   testified 
thereto  as  follows: 

**Q.  I  show  you  now  Government's  Exhibit 
No.  3  for  Identification  and  ask  you  if  this  is 
one  of  the  records  which  you  took  over  at  that 
time? 

A.  Yes,  sir ;  that  record  was  in  the  file  when 
I  took  over. 
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Q.  Now,  I  will  ask  you  to  examine  this  ex- 
hibit for  identification  and  state  whether  or  not 
there  were  any  entries  made  on  that  after  you 
had  charge  of  the  office  and  had  charge  of 
those  records'? 

A.  Well,  this  entry  on  Exhibit  1,  on  page 
1 

Q.  (Interrupting)  When  was  that  made, 
do  you  recall? 

A.  That,  I  think,  was  made  at  the  time  of 
the  preliminary  hearing  in  this  case. 

Q.  That  was  the  identification  mark  before 
the  Commissioner? 

A.  Yes,  sir;  before  the  Commissioner  in 
Prescott.  On  the  last  page  of  this  questionnaire, 
the  minute  action  of  the  local  Board  of  Decem- 
ber 7th,  1940,  the  minute  action,  that  was  on 
there  when  I  took  over,  but  the  minutes  of 
other  actions  of  January  3d,  1941,  and  Janu- 
ary 7th,  1941 

Q.  (Interrupting)  All  right,  now  refer- 
ring to  January  3d,  1941.  Do  you  l-oiow  who 
made  that  entry? 

A.  That  entry  was  made  by  the  chairman  of 
the  Board,  Alfred  B.  Carr,  at  a  meeting  of  the 
local  Board. 

Q.  And  the  next  entrj^  of  December  7th, 
1941,  by  whom  was  that  made? 

A.  That  was  made  by  Mr.  Morgan,  who  is 
also  a  member  of  the  local  Board. 
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Q.  And  these  are  in  their  respective  hand- 
writing, is  that  right?  A.    Yes,  sir. 

Q.  And  that  is  a  part  of  this  record  and  is 
a  part  of  the  permanent  records  kept  there  in 
the  office?  A.    Yes,  sir. 

Mr.  Flynn:  We  now  offer  Goverimient's  Ex- 
hibit No.  3  in  evidence. 

Mr.  Clark:  Well,  we  object  to  it  until  it  be 
shown — unless  it  be  shown  it  is  the  questionnaire 
signed  by  the  defendant  and  in  some  way  con- 
nected up  with  the  defendant  in  this  case,  your 
Honor.  We  say  that  it  is  \_66']  not  competent 
and  without  in  some  way  connecting  it  with  this 
defendant. 

The  Court:  It  may  be  received. 

(The  document  was  received  as  G-overn- 
ment's  Exhibit  3  in  evidence. 

Mr.  Clark:  May  we  have  an  exception? 

The  Court:  Yes." 

Thereupon  the  plaintiff  offered  in  evidence  the 
following : 

^'GOVERNMENT'S  EXHIBIT  2-B, 

being  all  of  Government '.s  Exhibit  2,  hereinbe- 
fore set  out  and  not  introduced  as  a  part  of 
Government's  Exhibit  2,  or  Government's  Ex- 
hibit 2- A." 

And  the  witness,  Harry  F.  Dise,  testified  thereto 
as  follows: 

''Mr.  Flynn: 

Q.     Now,  Mr.  Dise,  calling  your  attention  to 
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Government's  Exhibit  2A  in  evidence,  does  the 
line  following  the  number  217  under  the  name 
of  the  registrant,  Robert  Earl  Hopper,  I  will 
ask  you  to  follow  that  line  through  and  see  if 
there  are  any  entries  made  in  this  record,  made 
by  you  or  under  your  direction  while  you  were 
in  charge  of  the  records  of  that  office? 

A.  On  this  line,  the  first  entry  I  made  was 
following  number  217.  I  didn't  put  the  number 
in,  but  following  that  is  a  small  "s"  in  pencil 
which  has  no  affect  whatever,  of  course,  upon 
his  classification,  and  it  is  just  the  mamier  that 
I  make  notations  wdth  in  pencil  in  order  to 
make  periodical  reports  to  our  State  head- 
quarters. It  is  just  a  key  for  me  to  follow  in 
making  these  reports.  I  drew  a  red  line 
through  the  ''X". 

Q.     That  is  Column  13-A? 

A.  Yes,  sir;  and  at  the  same  time  inserted 
in  Column  13  under  ''4"  the  letter  "E". 

Q.  What  was  the  purpose  of  that  entry; 
what  does  it  indicate? 

A.  Well,  it  indicates  a  re-classification  as 
made  by  the  local  Board. 

Q.     From  class  1-A  to  what? 

A.    To  class  4-E. 

Q.  And  that  is  the  conscientious  objector 
classification  ? 

A.  Yes,  sir;  and  I  likewise  posted  under 
Cohunn — in    Column   16   the   figures   '' 1-3-41 '\ 
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(Testimony  of  Harry  F.  Dise.) 

and  in  Column  28,  in  red,  I  have  posted  ''re- 
classified", and  abbreviated  it,  "1-3-41". 

Q.  And  that  indicates  the  date  of  the  re- 
classification? [67] 

A.  That  indicates  the  date  in  which  the 
notice  of  this  new  classification  or  re-classifica- 
tion was  mailed  to  the  registrant. 

Q.     Have  you  any  records  of  that  notice? 

A.     The  records  are  contained  in  that 

Q.  (Interrupting)  This  is  the  record  (in- 
dicating document)  ? 

A.  That  is  the  record  required  under  the 
Selective  Service  Law  and  the  regulations 
thereimder. 

Mr.  Fhnui:  At  this  time,  your  Honor,  we 
wish  to  offer  in  evidence  the  ])alance  of  the  line 
which  has  been  marked  as  Government's  Ex- 
hibit 2 A  in  evidence,  those  entries  which  this 
witness  has  just  testified  that  he  made,  and  in 
connection  with  that  I'd  like  to  also  offer  as  a 
part  of  this  exhibit  the  headings  to  the  columns 
and  the  heading  and  title  of  the  document 
"Classification  Record,  Local  Board  for  Yava- 
pai Comity,  Arizona",  the  page  numbers  and 
the  column  headings  together  with  the  entire 
lino  which  lias  been  marked,  a  ])art  of  it  now  in 
evidence  as  Government's  Exhibit  2 A. 

Mr.  Clark:  We  make  the  same  objection  that 
we  made  as  to  the  balance  of  the  record,  your 
Honor. 
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The  Court :  It  may  be  received. 
Mr.  Clark:  Note  an  exception." 

Thereupon,  on  said  27th  day  of  March,  1942,  the 
plaintiff  having-  rested,  the  defendant  made  the  fol- 
lowing motion,  to-wit: 

"Mr.  Clark:  The  defendant  respectfully 
moves  the  Honorable  court  to  direct  the  jury  to 
return  a  verdict  of  not  guilty  up(^n  the  fol- 
lowing grounds:  One,  that  the  indictment  is 
totally  defective,  that  it  does  not  charge  a  pub- 
lic offense  or  crime;  two,  that  the  statute  upon 
which  this  action  is  based,  to-wit :  Title  50,  Sec- 
tion 301,  and  those  sections  following  301  to  311 
of  Title  50,  is  miconstitutional  and  void,  in  that 
it  violates  the  First  Amendment  to  the  United 
States  Constitution,  in  that  it  places  a  penalty 
on  religion  and  prohibits  the  free  exercise  of 
religion,  and  in  that  said  statute  violates  the 
5th  Amendment  to  the  U.  S.  Constitution,  in 
that  upon  its  face  and  as  construed  and  ap- 
plied, said  statute  deprives  defendant  of  liberty 
and  property  without  due  process  of  law;  that 
said  act  on  its  face  and  as  construed  and  ap- 
plied violates  the  13th  Amendment  to  the  con- 
stitution of  the  United  States,  in  that  it  sub- 
jects the  defendant  to  involuntary  servitude  not 
as  punishment  for  crime,  and  upon  the  further 
ground  that  said  statute  attempts,  unlawfully, 
to  delegate  legislative  powers  to  private,  non- 
governmental   agencies,    or    to    private    indi- 
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vidiials.  And  upon  the  further  ground  that  said 
statute  delegates  judicial  power  to  sentence  for 
an  unlimited  term  of  involuntary  servitude 
without  opj)ortunity  to  be  heard  to  a  non- 
judicial tribimal.  Three,  that  no  public  offense 
has  been  proved,  nor  has  any  crime  been 
proved  against  this  defendant.'' 

Thereupon,  the  court  made  the  following  ruling 
upon  the  foregoing  motion  for  a  directed  verdict: 
''The  Court:  The  motion  will  be  denied.  Call 
in  the  jury. 
Mr.  Clark:  Exception,  please."  [68] 

The  defendant  presents  the  foregoing  as  his  ]3ro- 
posed  Bill  of  Exceptions  in  the  above  entitled 
matter,  and  prays  that  the  same  may  be  settled  and 
allowed. 

Dated  this  11  day  of  May,  1942. 

CHARLIE  W.  CLARK, 

Attorney  for  Defendant 
1930  W.  Adams  Street, 
Phoenix,  Arizona. 

The  foregoing  Bill  of  Exceptions  is  correct  and 
may  be  settled  and  allowed  by  the  Court. 

Dated:  May  14,  1942. 

FRANK  E.  FLYNN, 

United  States  Attorney, 
Frank  E.  Flynn. 
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The  foregoing  Bill  of  Exceptions  is  correct  and 
is  hereby  settled,  allowed  and  approved. 

Dated:  May  15,  1942. 

DAVE  W.  LING 

Judge   of  the   United    States 
District  Court. 

[Endorsed]:  Filed  May  15,  1942.  Edward  W. 
Scruggs,  Clerk,  United  States  District  Court  for 
the  District  of  Arizona.  By  Wm.  II.  Loveless,  Chief 
Deputy  Clerk.  [69] 


CLERK'S   CERTIFICATE  TO 
TRANSCRIPT  OF  RECORD 

In  the  United  States  District  Court 
for  the  District  of  Arizona. 

United  States  of  America 
District  of  Arizona — ss: 

I,  Edward  W.  Scruggs,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Arizona, 
do  hereby  certify  that  I  am  the  custodian  of  the 
records,  papers  and  files  of  said  C^ourt,  including 
the  records,  papers  and  files  in  the  case  of  United 
States  of  America,  Plaintiff,  versus  Robert  Earl 
Hopper,  Defendant,  numbered  C-6163  l^hoenix,  on 
the  docket  of  said  Court. 

I  further  certify  that  the  attached  pages,  num- 
bered 1  to  70,  inclusive,  contain  a  full,  true  and  cor- 
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rect  transcript  of  the  proceedings  had  in  said 
cause,  and  of  all  the  papers  filed  therein,  together 
with  the  endorsements  of  filing  thereon,  called  for 
and  designated  in  Defendant's  Praecipe  on  Appeal 
filed  therein  and  made  a  part  of  the  transcript  at- 
tached hereto,  as  the  same  appear  from  the  originals 
of  record  remaining  on  file  in  my  office  as  such 
Clerk,  in  the  City  of  Phoenix,  State  and  District 
aforesaid,  except  the  Reporter's  Transcript  and  all 
exhibits  offered  or  admitted  in  evidence  at  the  trial 
of  this  action. 

I  further  certify  that  the  duplicate  reporter's 
transcript,  and  a  certified  copy  of  Government's 
Exhibits  2,  2 A  and  2B,  and  all  original  exhibits  ex- 
cept said  exhibits  2,  2A  and  2B,  offered  or  admitted 
in  evidence,  are  transmitted  herewith  ])ursu;mt  to 
the  order  of  the  court  entered  May  26,  1942. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ing and  certifying  this  said  transcript  of  record 
amoimts  to  the  sum  of  $13.40  and  that  said  sum  has 
been  paid  to  me  by  counsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court  this 
29th  day  of  May,  1942. 

(Seal)  EDWARD  W.  SCRUGGS, 

Clerk 
By  WM.  H.  LOVELESS, 

Chief  Deputy  Clerk.  [71] 
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[Endorsed]:  No.  10110.  United  States  Circuit 
Court  of  Appeals  for  the  Nintli  Circuit.  Robert  Earl 
Hopper,  Appellant,  vs.  United  States  of  America, 
Api^ellee.  Transcript  of  Record.  Upon  Appeal  from 
the  District  Court  of  the  United  States  for  the  Dis- 
trict of  Arizona. 

Filed  June  1, 1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10110 
UNITED  STATES  OF  AMERICA, 

vs. 

ROBERT  EARL  HOPPER  JR., 

Defendant. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  ON  AP- 
PEAL. 

The  Appellant  relies  upon  the  assignments  of 
error  appearing  in  the  transcri])t  of  the  record  as 
the  Statement  of  Points  on  which  Ap])ellant  intends 
to  rely  on  Appeal  and  hereby  refers  to  said  Assign- 
ments of  Error  as  appearing  in  said  transcript  and 
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adopts  the  same  as  his  Statement  of  Points  on 
which  Appellant  intends  to  rely  on  appeal  and  in- 
corporates the  same  herein,  at  this  point,  by  refer- 
ence as  though  set  out  herein  in  full. 

CHARLIE  W.  CLARK 
Attorney  for  Appellant. 

Copy  received  Jmie  8,  1942. 

F.  E.  FLYNN 

U.  S.  Atty. 

[Endorsed]:  Filed  Jun  10  1942.  Paul  P.  O'Brien, 
Clerk. 


No.  101 10 

IN  THE 

United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit 


ROBERT  EARL  HOPPER, 

Appellant, 

vs.  '   ' 

UNITED  STATES  OF  AMERICA, 

Appellee. 


Upon  Appeal  £rom  the  District  Court  of  the  United  States 
for  the  District  of  Arizona 


PROCEEDINGS  HAD  EST  THE 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS 

FOR  THE  NINTH  CIRCUIT 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Excerpt  from  Proceedings  of  Monday,  December 
6,  1943. 

Before:  Wilbur,  Garrecht,  Denman,  Stephens  and 
Healy, 
Circuit  Judges. 

[Title  of  Cause.] 

ORDER  OF  SUBMISSION 

Ordered  appeal  herein  argued  by  Mr.  E.  S.  Clark, 
counsel  for  appellant,  and  by  Mr.  Frank  E.  Flynn, 
United  States  Attorney,  counsel  for  appellee,  and, 
pursuant  to  oral  stipulation  of  said  counsel,  sub- 
mitted To  Wilbur,  Garrecht,  Denman,  Mathews, 
Stephens  and  Healy,  Circuit  Judges,  for  considera- 
tion and  decision,  with  leave  to  counsel  for  respec- 
tive parties  to  file  further  briefs  10  X  10. 
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United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Excerpt  from  Proceedings  Monday,  December  6, 
1943.  : 

Before:     Wilbur,   Garrecht,   Denman,   Mathews, 
Stephens  and  Healy, 
Circuit  Judges. 

[Title  of  Cause.] 

ORDER  DIRECTING  FILING  OF  OPrNTIONS, 
AND  FILING  AND  RECORDNG  OF 
JUDGMENT 

By  direction  of  the  Court,  Ordered  thait  the  type- 
written opinion,  concurring  opinion,  and  dissenting 
opinion,  this  day  rendered  by  this  Court  in  'above 
cause  be  forthwith  filed  by  the  clerk,  and  that  a 
judgment  be  filed  and  recorded  in  the  minutes  of 
this  Court  in  accordance  with  the  majority  o^pihion 
rendered.  ■'<■■'' 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

Upon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Arizona 

OPINION,  CONCURRING  OPINION  AND 
DISSENTING  OPINION 

Before:     Wilbur,   Garrecht,   Denman,   Mathews, 
Stephens,  and  Healy, 
Circuit  Judges. 

Healy,  Circuit  Judge 

This  appeal  is  from  a  judgment  of  conviction 
under  §11  of  the  Selective  Service  and  Training 
Act  of  1940,  50  USCA  §311.  On  an  earlier  hearing, 
in  an  unreported  opinion,  the  judgment  was  re- 
versed on  the  ground  of  the  insufficiency  of  the  in- 
dictment. A  rehearing  was  granted  and  the  case 
was  again  argued,  this  time  before  the  court  sitting 
en  banc.  In  view  of  the  different  result  now 
reached  we  deem  it  advisable  fully  to  recite  the  facts 
and  to  state  our  conclusions  somewhat  more  at 
length,  perhaps,  than  the  gravity  of  the  questions 
justifies. 

Appellant  is  a  native  born  citizen  of  the  United 
States,  and  at  the  time  of  his  registration  under 
the  Selective  Service  Act  in  October,  1940,  he  was 
twenty-two  years  old.  He  was  then  residing  in 
Yavapai  County,  Arizona,  of  which  Prescott  is  the 
county  seat.  On  November  19,  1940,  he  filed  with 
the  Selective  Service  Board  at  Prescott  his  ques- 
tionnaire showing  the  above  facts  and  describing 
himself  as  a  farm  laborer  and  cattle  raiser  and  as 
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beir.i;-  uiiinarried  and  without  dependents.  In  the 
questionnaire  he  stated  that  he  is  not  a  minister  of 
reliction  and  does  not  customarily  serve  as  a  minis- 
tei*,  but  that  lie  is  one  of  Jehovah's  Witnesses  and 
as  such  is  entirely  "neutral  to  the  affairs  of  this 
world." 

He  was  directed  to  report  for  physical  examina- 
tion, was  examined,  and  was  found  fit  for  general 
service.  He  was  thereupon,  on  December  7,  1940, 
l^laced  in  Class  1-A  and  was  so  notified.  A  short 
time  later,  at  his  request,  he  was  furnished  with  a 
conscientious  objector  form,  which  he  filled  out  and 
returned  to  the  board  under  date  of  December  31, 
1940.  In  this  report  he  again  described  himself  as 
one  of  Jehovah's  Witnesses  and  as  neutral  in  mim- 
dane  affairs.  He  did  not  assert  that  he  was  a  min- 
ister, but  claimed  only  exemption  from  service  un- 
der direction  of  the  military  because  conscientiously 
opposed  by  reason  of  his  religious  belief  to  partici- 
pation in  war  in  any  form.  Under  date  of  January 
20,  1941,  in  line  with  the  registrant's  own  report, 
the  local  board  reclassified  him,  placing  him  in  Class 
rV-E,  that  is  to  say,  in  the  category  described  in 
§5(g)  of  the  Act  as  one  assignable  to  work  of  na- 
tional importance  under  civilian  direction.  Notice 
of  this  classification  was  mailed  him  at  the  time. 

In  May  1941,  the  National  Director  of  the  Selec- 
tive Service  System  directed  appellant's  assignment 
to  work  of  national  importance  in  the  civilian  camp 
at  Glendora,  California.  On  June  11,  1941,  an  or- 
der to  report  for  such  duty,  entitled  in  the  name  of 
the  President  of  the  United  States  and  signed  by  a 
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board  member,  was  mailed  him.i  The  date  specified 
for  his  appearance  was  June  22,  1941,  at  8 :00  P.  M. 
Appellant,  in  response  to  the  notice,  went  to  Pres- 
cott,  contacted  the  board  on  June  19,  and  advised  its 
members  that  he  wished  to  appeal  his  classification 
on  the  ground  that  he  was  a  minister,  although  he 
appears  to  have  made  no  claim  that  his  status  in 
this  respect  had  changed  since  the  date  of  his  regis- 
tration. He  was  told,  according  to  his  own  testi- 
mony, that  he  had  waited  too  long  and  was  not 
entitled  to  an  appeal.^  He  claimed,  however,  that 
he  had  not  received  the  notice  of  his  IV-E  classifica- 
tion mailed  him  in  January.^ 

Next  day,  June  20,  1941,  he  appeared  before  the 
board  and  the  members  thereof  interrogated  him, 
apparently  for  the  purpose  of  satisfying  themselves 
whether  there  was  any  ground  for  considering  his 
claim  to  be  a  minister  and  to  determine  his  good 
faith   or  the   lack   of   it.^    Appellant's   statements 


iThis  order  recited  that  he  had  been  classified  as  a 
conscientious  objector,  Class  IV-E. 

2Under  the  then  regulations  an  appeal  from  a 
classification  was  required  to  be  taken  within  ten 
days. 

^Regulation  601.158,  Code  of  Federal  Regulations 
[1940  Supplement,  p.  4415],  provides  in  part  as  fol- 
lows: ''The  mailing  of  any  order,  notice,  or  blank 
form  by  the  local  board  to  a  registrant  at  the  ad- 
dress last  reported  by  him  to  the  local  board  shall 
constitute  notice  to  him  of  the  contents  of  the  com- 
munication whether  he  actually  receives  it  or  not." 

^There  is  no  reason  for  cataloging  this  inquiry  as 
a  proceeding  for  reclassification  under  the  regula- 
tions, and  it  is  abundantly  clear  that  the  board  did 
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made  at  tliat  time  were  taken  by  a  steiiocrrapher  and 
the  transcribed  questions  and  answers  were  intro- 
duced as  an  exhibit  u])on  the  trial  of  the  case,  form- 
ing part  of  the  record  here.  In  response  to  ques- 
tioning- by  board  members  appellant,  without  fur- 
ther explanation,  admitted  having-  stated  in  his 
questionnaire  that  he  was  not  and  did  not  serve  as  a 
minister.  While  continuing  to  deny  receipt  of  the 
notice  of  his  IV-E  classification  he  admitted  having 
received  all  other  communications  directed  to  him 
b}^  the  board.  He  admitted  that  in  May  1941  he 
had  received  from  a  Quaker  organization  in  Wash- 
ington a  letter  concerning  his  prospective  service  in 
the  civilian  camp,  but  had  disregarded  it.  He  ad- 
mitted also  having  been  told  in  May  by  a  company 
servant  of  Jehovah's  Witnesses  that  he  might  by 
changing  his  questionnaire  be  classified  as  a  minis- 
ter. This  suggestion,  too,  he  admitted  having  dis- 
regarded. From  his  story  the  board  was  warranted 
in  believing  not  onh'  that  he  was  trifling  with  the 
truth  when  he  denied  knowledge  of  his  IV-E  classifi- 
cation, but  that  his  present  claim  to  exemption  as 
a  minister  was  a  mere  pretense. 

On  June  22,  1941,  at  the  hour  specified  in  the 
order  requiring  appellant  to  report,  he  presented 
himself  to  the  board's  administrative  officer  who 
again  instructed  him  that  it  was  his  duty  to  go  to 

not  so  regard  it.  Appellant  has  at  no  time  con- 
tended that  the  hearing  effected  a  vacation  or  sus- 
pension of  his  existing  classification.  It  was  the 
position  of  his  counsel  on  the  trial  that  the  board 
arbitrarily  denied  his  claim  to  be  classed  as  a 
minister. 
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the  Glendora  camp.  His  transportation  and  means 
for  obtaining  meals  on  the  journey  were  tendered 
Mm  but  he  declined  to  accept  them,  stating  that  he 
was  appealing  his  case  to  state  and  national  au- 
thorities and  was  not  going  to  camp.  It  appears  to 
have  been  his  position  then,  as  it  was  later  at  the 
trial,  that  he  had  the  right  to  disobey  while  presently 
appealing  from  a  classification  made  five  months 
before  at  his  own  request.  In  sum,  he  undertook 
to  formulate  his  o\\ti  rules  of  procedure  and  to  be 
the  judge  of  his  o^vn  case. 

Thereafter  the  board  brought  the  matter  to  the 
attention  of  the  United  States  attorney,  and  ap- 
pellant was  indicted,  tried,  and  convicted  under  §11 
of  the  Act  providing  that  "any  person  charged  as 
herein  provided  with  the  duty  of  carrying  out  any  of 
the  provisions  of  this  Act,  or  the  rules  or  regula- 
tions made  or  directions  given  thereunder,  who  shall 
knowingly  fail  or  neglect  to  perform  such  duty," 
shall  upon  conviction  be  punished,  etc. 

We  append  the  indictment  in  full  in  the  footnote.^ 


5"  The  Grand  Jurors  of  the  United  States,  im- 
paneled, sworn,  and  charged  at  the  term  aforesaid, 
of  the  Court  aforesaid,  on  their  oath  present,  that 
Robert  Earl  Hopper,  having  theretofore  registered 
under  the  Selective  Training  and  Service  Act  of 
1940,  on  or  about  or  about  the  22nd  day  of  June, 
A.  D.  1941,  and  within  the  said  District  of  Arizona, 
did  knowingly,  wilfully,  unlawfully  and  feloniously 
fail  and  neglect  to  perform  the  duty  required  of  him 
under  and  in  the  execution  of  said  Act,  and  the 
rules  and  regulations  made  pursuant  thereto,  that  is 
to  say,  that  the  said  defendant,  Robert  Earl  Hopper, 
having  been  theretofore  classified  by  his  local  draft 
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Appellant  moved  to  quash  and  later  moved  for  a 
directed  verdict,  both  times  on  the  ground  of  the 
insufficiency  of  the  indictment  and  the  unconstitu- 
tionality of  the  Selective  Service  Act.  The  record 
shows  that  but  one  specific  ground  of  insufficiency 
was  urged  upon  the  trial  court.  We  quote  this  ob- 
jection on  the  margin  in  the  language  of  appellant's 
then  counsel.^  The  only  specifications  of  insuffi- 
ciency made  in  the  brief  here  were  (a)  that  the  term 
''his  local  draft  board,"  as  employed  in  the  indict- 
ment, carried  no  legal  meaning;  and  (b)  that  the  in- 
dictment was  defective  in  that  it  did  not  state  when, 
where,  or  to  whom  the  defendant  was  to  report. 
However,  the  accused  made  no  demand  for  a  bill  of 
particulars,  and  it  is  clear  that  he  experienced  no 
difficulty  in  miderstanding  the  charge  and  that  he 
suffered  no  prejudice. 

board  at  Prescott,  Arizona,  as  a  conscientious  ob- 
jector, and  found  fit  for  general  service,  did  then 
and  there,  knowingly,  wilfully,  unlawfully  and 
feloniously  fail  and  neglect  to  report  as  a  consci- 
entious objector  for  civilian  work  of  national  impor- 
tance when  notified  so  to  do  by  his  local  draft  board ; 
contrary  to  the  form  of  the  statute  in  such  case 
made  and  provided,  and  against  the  peace  and  dig- 
nity of  the  United  States  of  America." 

^On  the  motion  for  a  directed  verdict,  counsel 
stated:  "Now,  on  the  matter  of  the  first  motion, 
that  the  indictment  fails  to  state  a  public  offense 
or  crime  as  set  out  in  the  motion  to  quash,  but  the 
motion  to  quash  is  not  reviewable,  so  I  make  the 
same  argument  at  the  time  that  was  made;  that  is, 
that  the  indictment  is  so  indefinite,  that  it  does  not 
charge  a  public  offense ;  that  it  does  not  say  to  whom 
he  was  required  to  report,  nor  by  whom  he  was  or- 
dered to  report  and  all  of  the  elements  of  a  faulty 
indictment  are  present  in  this  indictment." 
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The  indictment  charged  the  crime  in  the  language 
of  the  statute,  with  particulars  of  the  direction  given 
and  disobeyed  and  the  time  and  place  of  the  diso- 
bedience. We  think  the  essential  elements  of  the  of- 
fense are  stated,  if  not  directly,  certainly  by  impli- 
cation. In  Crutchfield  v.  United  States,  .  .  F.  2d  .  . , 
we  held  good,  in  the  absence  of  objection,  an  indict- 
ment less  specij&c,  perhaps,  than  the  present.  And 
in  United  States  v.  Messersmith,  . .  F.  2d  .  . ,  No- 
vember 11,  1943,  the  Court  of  Appeals  of  the  Sev- 
enth Circuit  held  sufficient  an  evidently  similar  in- 
dictment saying:  "Defendant  contends  that  the 
indictment  is  vague  and  uncertain.  It  charges  that 
defendant  was  duly  assigned  to  work  of  national 
importance  under  civilian  direction;  that  the  Board 
directed  him  to  report  for  such  service  and  that  he 
knowingly,  intentionally  and  willfully  failed  to  com- 
ply. This  is  a  valid  averment  of  violation  of  the 
law  and  fully  advises  defendant  of  the  nature  and 
character  of  the  charge  against  him. ' ' 

The  courts  are  admonished  by  §1025  of  the  Re- 
vised Statutes,  18  USCA  §556,  that  "no  indictment 
found  and  presented  by  a  grand  jury  in  any  district 
or  other  court  of  the  United  States  shall  be  deemed 
insufficient,  nor  shall  the  trial,  judgment,  or  other 
proceeding  thereon  be  affected  by  reason  of  any 
defect  or  imperfection  in  matter  of  form  only,  which 
shall  not  tend  to  the  prejudice  of  the  defendant." 

At  least  since  Hagner  v.  United  States,  285  U.  S. 
427,  the  federal  courts  have  determined  the  suffi- 
ciency of  criminal  pleadings  on  the  basis  of  practical 
as  opposed  to  technical  considerations.     As  said  by 
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the  court  in  that  ease,  p.  431,  "the  rigor  of  old 
common  law  rules  of  criminal  pleading  has  yielded, 
in  modern  practice,  to  the  general  principle  that 
formal  defects,  not  ])rejudicia],  will  be  disregarded. 
The  true  test  of  the  sufficiency  of  an  indictment  is 
not  whether  it  could  have  been  made  more  definite 
and  certain,  but  whether  it  contains  the  elements  of 
the  offense  intended  to  be  charged,  and  'sufficiently 
apprises  the  defendant  of  what  he  must  be  prepared 
to  meet,  and,  in  case  any  other  proceedings  are  taken 
against  him  or  a  similar  offence,  whether  the  record 
shows  with  accuracy  to  what  extent  he  may  plead  a 
former  acquittal  or  conviction,'  "  (citing  cases). 
The  court  further  observed,  285  U.  S.  p.  433,  that 
"upon  a  proceeding  after  verdict  at  least,  no  preju- 
dice being  shown,  it  is  enough  that  the  necessary 
facts  appear  in  any  form,  or  by  fair  construction 
can  be  found  within  the  terms  of  the  indictment." 
In  the  Hagner  case  the  defendant  was  indicted 
in  the  District  of  Columbia  for  using  the  mails  to 
defraud.  The  charge  was  that  in  the  execution  of 
the  fraudulent  scheme  he  had  deposited  certain  mail 
matter  in  the  United  States  Post  Office  in  Pennsyl- 
vania, addressed  to  a  person  in  the  District  of 
Columbia.  The  indictment  did  not  state,  in  con- 
formity with  the  statute,  that  he  did  "knowingly 
cause  [the  letter]  to  be  delivered  by  mail  according 
to  the  direction  thereon."  After  conviction  the  de- 
fendant moved  in  arrest  of  judgment  on  the  ground 
that  while  the  indictment  showed  an  offense  in 
Pennsylvania,  it  failed  to  charge  any  offense  within 
the  District  of  Columbia.     In  support  of  the  indict- 
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ment  the  court  had  recourse  to  the  well  known  evi- 
dentiary presumption  that  a  letter,  placed  in  the 
post  office  and  properly  directed,  was  actually  re- 
ceived by  the  person  to  whom  it  was  addressed. 
"While,  therefore,"  said  the  court  (p.  431),  "the 
indictment  does  not  in  set  terms  allege  delivery  of 
the  letter,  a  presumption  to  that  effect  results  from 
the  facts  which  are  alleged. ' '  In  holding  the  indict- 
ment sufficient,  the  court  cited  §1025  of  the  Revised 
Statutes,  heretofore  quoted. 

Many  holdings  of  a  cognate  character,  adhering 
to  the  mandate  of  the  quoted  statute,  are  cited  by 
the  court  in  the  Hagner  opinion,  among  these  being 
Dunbar  v.  United  States,  156  U.  S.  185;  Olsen  v. 
United  States,  287  Fed.  85 ;  Cohen  v.  United  States, 
294  Fed.  488;  Gay  v.  United  States,  12  F.  2d  433; 
Musey  v.  United  States,  37  F.  2d  673;  Phipps  v. 
United  States,  251  Fed.  879;  Stephens  v.  United 
States,  9  Cir.,  261  Fed.  590;  Grandi  v.  United 
States,  262  Fed.  123. 

As  recently  as  the  present  year  the  Court  of  Ap- 
peals of  the  Fourth  Circuit  in  Nye  v.  United  States, 
137  F.  2d  73,  speaking  through  Judge  Parker,  has 
reviewed  the  rule  of  the  Hagner  case  and  its  own 
earlier  decision  of  similar  import  in  Martin  v. 
United  States,  299  Fed.  287.  Said  Judge  Parker  in 
the  Nye  opinion  (p.  76) :  "Following  the  decision 
in  the  Martin  case  we  have  consistently  foUow^ed 
the  rule  there  laid  down,  sustaining  under  a  variety 
of  circumstances  indictments  drawn  in  general 
terms  where  they  set  forth  the  ingredients  of  the 
offense  as  defined  by  statute  with  sufficient  definite- 
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ness  and  certainty  to  apprise  the  defendant  of  the 
crime  charged  and  to  protect  him  aaginst  further 
prosecution  for  the  same  offense,"  (citing  cases). 

Another  forceful  recognition  of  the  modern  rule 
is  found  in  an  opinion  of  Judge  Learned  Hand  in 
United  States  v.  Polakoff,  2  Cir.,  112  F.  2d  888,  a 
prosecution  involving  a  charge  of  conspiracy  to  ob- 
struct justice.  Said  Judge  Hand  (p.  890) :  "The 
indictment  merely  alleged  that  the  accused  con- 
spired 'to  influence  and  impede  the  official  actions 
of  officers  in  and  of  the  United  States  District 
Court  *  *  *  in  order  that  said  Sidney  Kafton  would 
receive  a  sentence  of  not  more  than  one  year  and 
one  day.'  The  challenge  is  that  it  should  have 
specified  who  were  the  'officers'  that  were  to  be  so 
'impeded.'  We  do  not  see  why,  if  the  accused  were 
really  in  ignorance  of  this  detail,  they  could  not 
have  been  fully  protected  by  a  bill  of  particulars. 
Decisions  such  as  Heaton  v.  United  States,  2  Cir., 
280  F.  697,  and  Kellerman  v.  United  States,  3  Cir., 
295  F.  796,  are  of  doubtful  service  today,  when  ob- 
jections which  do  not  go  to  the  substance  of  a  fair 
trial  no  longer  get  much  countenance.  Hagner  v. 
United  States,  285  U.  S.  427,  431,  52  S.  Ct.  417, 
76  L.  Ed.  861 ;  Berger  v.  United  States,  295  U.  S. 
78,  84,  55  S.  Ct.  629,  79  L.  Ed.  1314;  Crapo  v. 
United  States,  10  Cir.,  100  F.  2d  996,  1000." 

This  court,  too,  has  more  than  once  announced  the 
principle  stated  in  the  foregoing  authorities,  and 
has  adhered  to  the  command  of  the  quoted  statute. 
WooUey  v.  United  States,  97  F.  2d  258,  261;  Zuziak 
V.  United  States,  119  F.  2d  140,  141.  Cf .  Ackerschott 
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V.  United  States,  ...  F.  2d  .  . . ,  decided  Nov.  11, 
1943. 

AVe  hold  that  the  indictment  is  sufficient  and  that 
the  commission  of  the  offense  was  amply  estab- 
lished.7 

A  few  points  remain  to  be  noticed.  Appellant  at- 
tacks the  Selective  Service  Act  as  unconstitutional 
on  the  ground  that  it  prohibits  the  free  exercise  of 
religion,  deprives  appellant  of  liberty  and  property 
without  due  process,  and  condemns  him  to  involun- 
tary servitude  not  as  punishment  for  crime.  Also 
that  the  Act  delegates  legislative  powers.  These 
propositions,  in  one  guise  or  another,  have  been  ad- 
vanced again  and  again,  both  in  this  and  in  the  first 
World  War,  and  have  uniformly  met  with  rejec- 
tion. Selective  Draft  Law  Cases,  245  U.  S.  366; 
Goldman  v.  United  States,  245  U.  S.  474;  O'Connell 


'The  bill  of  exceptions  does  not  contain  all  the 
evidence,  but  w^e  can,  in  a  proper  case,  under  Rule  9 
of  the  Criminal  Appeals  Rules,  order  correction  of 
the  bill.  Ray  v.  United  States,  301  U.  S.  158.  For 
that  reason  we  have  examined  the  reporter's  tran- 
script of  the  evidence  and  the  exhibits,  which  were 
filed  in  this  court,  to  ascertain  whether  a  correction 
of  the  bill  would  aid  appellant.  From  such  exam- 
ination it  is  apparent  that  it  would  avail  the  ap- 
pellant nothing  to  have  the  bill  of  exceptions 
amended  to  include  the  evidence  shown  in  the  tran- 
script. This  method  of  dealing  with  the  problem 
has  been  followed  for  the  reason  that  the  parties 
have  referred  to  the  reporter's  transcript  and  in 
part  based  their  arguments  upon  it.  However,  we 
desire  it  to  be  understood  that  this  procedure  is  not 
to  be  taken  as  establishing  a  precedent  for  the  use  of 
such  a  transcript. 
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V.  United  States,  253  U.  S.  142;  United  States  v. 
Stephens,  245  Fed.  956;  United  States  v.  Herling, 
120  F.  2d  236.  Congress  and  the  selective  service 
authorities  alike  have  been  considerate  in  their 
treatment  of  those  possessing  scruples  against  par- 
ticipation in  war.  Surely  it  is  not  expecting  too 
much  to  require  of  them  that  they  do  civilian  work 
of  national  importance  at  a  time  when  their  broth- 
ers, under  the  same  compulsion,  are  giving  their 
lives  for  them  and  for  the  Nation.  As  we  have  seen, 
appellant  was  accorded  due  process  of  law.  The 
board  did  not  act  arbitrarily,  either  in  classifying 
him  or  in  directing  him  to  report  for  service  in  line 
with  his  classification. 

Appellant  assigns  as  error  numerous  rulings  on 
the  admission  of  evidence.  His  objections  were  to 
exhibits  comprising  his  signed  questionnaire,  his 
conscientious  objector  report,  and  other  documents 
relating  to  his  registration  and  sufficiently  identified 
as  official  records  of  the  selective  service  board. 
There  was  no  error  in  admitting  these  exhibits. 

The  judgment  is  affirmed. 

Mathews,  Circuit  Judge  (concurring  in  the  result) : 
Appellant  was  indicted  for  violating  §11  of  the 
Selective  Training  and  Service  Act  of  1940,  50 
U.S.C.A.  §311,  and  moved  to  quash  the  indictment. 
The  motion  was  denied.  Appellant  pleaded  not 
guilty  and  was  tried.  At  the  close  of  appellee's 
evidence,  appellant  moved  for  a  directed  verdict. 
The  motion  was  denied.  Thereafter  appellant  in- 
troduced evidence,  the  case  went  to  the  jury,  and 
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appellant  was  convicted,  was  sentenced  and  has  ap- 
pealed. 

Twelve  alleged  errors  are  assigned.  Assignment 
1  is  that  the  trial  court  erred  in  denying  appellant's 
motion  to  quash  the  indictment.  The  denial  of 
such  a  motion  is  not  reviewable.^ 

Assignments  2-11  are  that  the  trial  court  erred 
in  admitting  evidence.  These  assignments  do  not, 
as  required  by  Rule  2(b)  of  our  rules  governing 
criminal  appeals,  "quote  *  *  *  the  full  substance  of 
the  evidence  admitted."  Hence  these  assignments 
need  not  be  considered.^ 

Assignment  12  is  that  the  trial  court  erred  in 
denying  appellant's  motion  for  a  directed  verdict  at 
the  close  of  appellee's  evidence.  Appellant  waived 
the  motion  by  introducing  evidence  in  his  own  be- 
half.3 

The  judgment  should  be  affirmed. 


iRamirez  v.  United  States,  9  Cir.,  23  F.  2d  788, 
789;  Johnson  v.  United  States,  9  Cir.,  59  F.  2d  42, 
44;  Sutton  v.  United  States,  9  Cir.,  79  F.  2d  863, 
864. 

2Wheeler  v.  United  States,  9  Cir.,  77  F.  2d  216, 
218;  Levine  v.  United  States,  9  Cir.,  79  F.  2d  364, 
367;  Muvres  v.  United  States,  9  Cir.,  89  F.  2d  783; 
Levey  v.  United  States,  9  Cir.,  92  F.  2d  688,  692; 
Waggoner  v.  United  States,  9  Cir.,  113  F.  2d  867, 
868;  Utley  v.  United  States,  9  Cir.,  115  F.  2d  117, 
119. 

^Baldwin  v.  United  States,  9  Cir.,  72  F.  2d  810, 
812;  Sheridan  v.  United  States,  9  Cir.,  112  F.  2d 
503,  504. 
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Deiinian,  Circuit  Judge,  dissenting: 

I  agree  with  the  majority  that  it  was  our  duty 
to  examine  the  transcript  of  testimony  admitted  as 
part  of  the  record  upon  the  stipulation  of  counsel 
and  quoted  from  by  the  appellee  in  support  of  its 
contention  that  the  court  had  not  erred  in  denying 
appellant's  motion  for  an  instructed  verdict  be- 
cause of  failure  to  present  showing  the  offense  was 
committed. 

I  am  unable  to  agree  with  Judge  Mathews'  con- 
curring opinion  that  we  cannot  consider,  what  the 
Government  considered  and  relied  upon  on  the  re- 
hearing, namely,  the  motion  for  such  an  instruction, 
because  it  does  not  appear  in  the  bill  of  exceptions 
that  the  motion  was  made  at  the  conclusion  of  the 
evidence.  We  have  held  the  exact  contrary.  In 
Bailey  v.  United  States,  13  F.  (2d)  325,  in  reversing 
the  judgment  of  the  lower  court  finding  the  defend- 
ant guilty  of  defrauding  the  United  States,  Judge 
Rudkin's  opinion  states  "We  are  aware  there  was 
no  request  for  an  instructed  verdict  at  the  close  of 
the  testimony,  as  suggested  by  counsel;  but  if  tliere 
is  no  competent  testimony  to  support  the  verdict  of 
guilty,  and  more  especially  if  it  appears  affirma- 
tively that  no  crime  ha^  in  fact  been  committed, 
the  right  and  duty  of  this  court  to  order  a  reversal 
is  not  open  to  question."  (Emphasis  supplied.) 

If  there  be  any  group  of  cases  where  the  require- 
ment of  28  U.  S.  C.  A.  391  to  ignore  technical  de- 
fects should  be  observed,  it  is  in  those  of  the  con- 
scientious objectors.  The  Supreme  Court  has  made 
clear  enough  the  wrong  in  the  approach  of  the  trial 
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of  Jehovah's  Witnesses  as  if  they  are  all  draft 
dodgers  ''who  should  be  sent  to  the  front  line 
trenches."  A  great  part  of  the  youth  of  that  re- 
ligious organization  belong  to  the  generation  whose 
adolescence  came  in  the  period  between  the  first  and 
second  World  Wars.  That  was  the  period  when 
parents  proclaimed  "We  did  not  bring  our  boy  into 
the  world  to  become  a  soldier."  Mothers  drilled  into 
their  sons  the  horror  of  war  in  which  they  would 
have  to  maim  and  kill  their  fellow  man. 

No  doubt  draft  dodgers  hypocritically  avail  them- 
selves of  a  pretended  acceptance  of  a  religion  based 
upon  such  principles.  However,  it  is  but  natural 
that  such  a  period  with  such  teachings  in  American 
families  would  make  the  horror  and  wrong  of  war 
a  part  of  the  compelling  moral  convictions  of  many 
of  their  youth. 

There  is  nothing  in  the  evidence  of  this  case  to 
warrant  a  doubt  as  to  Hopper's  sincerity  or  for  the 
suggestion  that  he  did  not  tell  the  truth  when  he 
said  he  had  not  received  a  notice  of  his  requested 
classification.  That,  under  the  rule  established  by 
the  majority,  was  entirely  irrelevant  to  his  guilt. 
He  cannot  complain  of  the  failure  to  receive  a  no- 
tice that  he  was  placed  in  the  very  classification  for 
which  he  applied.  In  the  absence  of  the  judge's 
instructions  it  is  unfair  to  Hopper  to  assume  that 
the  JTidge  did  not  so  instruct  the  jury  and  hence 
take  from  its  consideration  the  question  of  Hop- 
per's veracity.  His  testimony  at  the  trial  and  that 
of  other  witnesses  that  he  was  a  duly  appointed 
minister    in   his   religion   and   that   he   had   been 
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preaching  its  doctrines  prior  to  his  application  for 
reclassification  as  such  a  minister  was  not  ques- 
tioned. 

It  is  my  opinion  that  Hopper  was  entirely  justi- 
fied in  his  failure  on  June  22,  1941,  to  go  to  the 
camp  to  which  the  board  had  ordered  him.  This  is 
because  only  a  registrant  in  class  IV-E  is  subject 
to  such  an  order.  Before  June  22nd,  the  effective 
date  of  the  order,  that  is  on  June  20th,  the  board 
took  him  from  that  classification  by  entertaining  his 
petition  for  reclassification  in  IV-D,  a  minister  of 
religion,  and  hence  subject  to  no  board  order. 
Thereafter  they  had  not  classified  him  "anew"  in 
either  IV-D  or  IV-E  as  required  by  the  then  regu- 
lations. 

Prior  to  May  28,  1941,  on  an  application  for  re- 
classification the  registrant  continued  in  his  prior 
classification  during  the  reclassification  proceeding. 
The  regulation  appearing  at  pages  4449-50  of  the 
Code  of  Federal  Regulations,  Supplement  1940, 
Title  32,  provides 

"§  603.387  Reconsidering  Classifi cations. 
Upon  receiving  new  evidence  the  local  board 
may  at  any  time  before  induction  reconsider 
the  classification  of  any  registrant.  If  the  lo- 
cal board  places  the  registrant  in  a  different 
classification  the  board  shall  mail  a  Notice  of 
Classification  (Form  57)  to  the  registrant  and 
shall  notify  the  government  appeal  agent.  If 
the  local  board  refuses  to  reclassify,  after  the 
registrant  has  requested  reclassification  because 
of  a  change  in  circumstances,  it  shall  mail  a 


138  Robert  Earl  Hopper  vs. 

Notice  of  Continuance  of  Classification  (Form 
58)  to  the  registrant."     (Emphasis  supplied.) 

About  three  weeks  before  June  22nd,  when  he 
failed  to  report,  Regulation  603.387  was  signifi- 
cantly amended  by  Executive  Order  of  May  28, 
1941,  6  Fed.  Reg.  2603.  The  portion  concerning  a 
continuing  classification  disappeared.  Instead,  the 
May  28th  Order  provided,  in  Regulation  385,  that 
no  classification  is  "permanent."  386  gives  the 
board  the  power  to  reopen  the  classification  on  its 
own  motion.  387  and  387  (b)  provide  that  in  such 
a  reclassification  proceeding  the  classification  shall 
be  considered  "anew"  with  the  same  right  of  ap- 
pearance as  at  the  original  classification  and  its 
"determination  shall  be,  and  have  the  effect  of,  a 
new  and  original  classification  even  though  the  reg- 
istrant is  again  placed  in  the  class  that  he  was  in 
before  the  case  tvas  reopened."  (Emphasis  sup- 
plied.) 

The  bill  of  exceptions  shows  that  at  the  conclu- 
sion of  the  Government's  case  it  offered  evidence, 
uncontradicted  in  the  transcript  of  the  entire  case, 
that  such  an  application  was  entertained  in  a  formal 
proceeding  by  the  board  entitled 
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''Proceedings  Before  the  Local  Board  of 
Yavapai  County,  June  20,  1941 

Present:  Alfred  B.  Carr,  Chairman,  Lauren 
V.  Scares,  Joseph  W.  Berg,  Egbert  K. 
Butcher,  Members,  and  Nellie  G.  Prince, 
Stenographer. 

Order  No.  217 

In  the  Matter  of  the  Application  of 

ROBERT  EARL  HOPPER,  JR. 

for  Classification  as  a  Minister  of  Religion, 
and  his  Application  for  Extension  of  Time 
within  which  to  Appeal  the  Decision  of  the 
Local  Board  of  Yavapai  County." 

In  that  proceeding  Hopper  suffered  from  the 
want  of  counsel,  denied  him  by  the  regulations,  and 
he  and  the  witnesses  he  offered  made  a  poor  show- 
ing. It  well  could  have  warranted  his  "being  again 
placed"  in  IV-E  "the  class  that  he  was  in  before" 
the  application  was  coonsidered.  While  the  rule 
gave  him  the  right  to  appeal  it  could  be  argued  that 
it  would  have  been  of  no  avail.  Quite  likely  the 
board  was  not  aware  of  the  change  in  the  regulation 
by  the  Executive  Order  of  three  weeks  before  and 
hence  failed  to  reclassify. 

That,  however,  is  entirely  outside  the  question 
whether  we,  in  effect,  shall  send  an  innocent  man 
to  prison  by  affirming  a  wrongful  conviction.  The 
fact  is  that  he  had  been  unclassified  and  was  not 
shown  to  be  reclassified  "again"  and  "anew." 
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On  the  Government's  showing,  on  June  22,  1941, 
when  Hopper  failed  to  report,  he  was  not  in  any 
class  on  which  a  "duty"  under  50  U.  S.  C.  A.  311 
could  be  created  requiring  him  to  respond  to  any 
board's  order  and  hence  that  failure  constituted  no 
crime.     The  judgment  should  be  reversed. 

[Endorsed] :  Opinion,  Concurring  Opinion,  and 
Dissenting  Opinion.  Filed  Dec.  6,  1943.  Paul  P. 
O'Brien,  Clerk  . 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  10110 

ROBERT  EARL  HOPPER, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

JUDGMENT 

Upon  Appeal  from  the  District  Court  of  the 
United  States  for  the  District  of  Arizona 

This  Cause  came  on  to  be  heard  on  the  Transcript 
of  the  Record  from  the  District  Court  of  the  United 
States  for  the  District  of  Arizona  and  was  duly 
submitted. 

On  Consideration  Whereof,  It  is  now  here  or- 
dered and  adjudged  by  this  Court,  that  the  judg- 
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ment  of  the  said  District  Court  in  tins  Cause  be, 
and  hereby  is  affirmed. 

[Endorsed]:     Filed   and   entered   Dec.    6,    1943. 
Paul  P.  O'Brien,  Clerk. 


United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

Excerpt  from  Proceedings  of  Tuesday,  January 
18,  1944. 

Before:     Wilbur,    Garrecht,    Denman,    Mathews, 
Stephens  and  Healy, 
Circuit  Judges. 

[Title  of  Cause.] 

ORDER  DENYING  PETITION 
FOR  REHEARING 

Upon  consideration  thereof,  and  by  direction  of 
the  Court,  It  Is  Ordered  that  the  petition  of  ap- 
pellant, filed  January  5,  1944,  and  within  time  al- 
lowed therefor  by  rule  of  Court,  for  a  rehearing  of 
above  cause  be,  and  hereby  is  denied. 

It  Is  Further  Ordered  that  the  issuance  of  the 
mandate  of  this  Court  in  above  cause  be,  and  here- 
by is  stayed  to  and  including  February  18,  1944,  and 
in  the  event  the  appellant  shall  file  with  the  Clerk 
of  the  Supreme  Court  of  the  United  States  on  or 
before  said  date  his  petition  for  writ  of  certiorari 
then  the  mandate  of  this  court  is  to  be  stayed  until 
after  disposition  by  the  said  Supreme  Court  of  the 
United  States  of  the  petition  for  writ  of  certiorari. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

CERTIFICATE  OF  CLERK,  U.  S.  CIRCUIT 
COURT  OF  APPEALS  FOR  THE  NINTH 
CIRCUIT,  TO  RECORD  CERTIFIED  UN- 
DER RULE  38  OF  THE  REVISED  RULES 
OF  THE  SUPREME  COURT  OF  THE 
UNITED  STATES. 

I,  Paul  P.  O'Brien,  as  Clerk  of  the  LTnited  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  do 
hereby  certify  the  foregoing  one  hundred  forty-one 
(141)  pages,  numbered  from  and  including  1  to  and 
including  141,  to  be  a  full,  true  and  correct  copy  of 
the  entire  record  excluding  certain  original  exhibits 
of  the  above-entitled  case  in  the  said  Circuit  Court 
of  Appeals,  made  pursuant  to  request  of  counsel 
for  the  appellant,  and  certified  under  Rule  38  of  the 
Revised  Rules  of  the  Supreme  Court  of  the  United 
States,  as  the  originals  thereof  remain  on  file  and 
appear  of  record  in  my  office. 

Attest  my  hand  and  the  seal  of  the  said  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit,  at  the  City  of  San  Francisco,  in  the 
State  of  California,  this  4th  day  of  February,  1944. 

[Seal]  PAUL  P.  O'BRIEN, 

Clerk. 
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No.  10,110 

IN  THE 

United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Robert  Earl  Hopper, 

Appellmit, 
vs. 

United  States  of  America, 

Appellee. 


Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Arizona. 

BRIEF  FOR  APPELLANT. 


ABSTRACT  OR  STATEMENT  OF  THE  CASE. 
The  evidence,  construed  as  it  must  be,  most  favor- 
ably to  the  Government's  case,  shows:  Robert  Earl 
Hopper,  Jr.,  the  defendant  herein,  res^istered  under 
Selective  Service  Act  of  1940,  being  Title  50,  U.  S.  C. 
Ch.  301,  311,  on  October  17,  1940.  He  was  thereafter 
classified  as  I-A  by  the  local  board;  however  he  sub- 
sequently requested  a  conscientious  objector  ques- 
tionnaire and  upon  completion  of  that  instrument  was 
classified  IV-E  by  his  Board  and  was  thereafter 
ordered  to  report  for  work  of  National  Importance 
under  Civilian  Direction. 


Upon  receipt  of  the  aforementioned  order  the  de- 
fendant called  upon  the  Selective  Service  Board  at 
Prescott,  Arizona  (defendant  lives  on  a  farm  some 
sixty  miles  from  Prescott  in  an  inaccessible  cattle 
ranching  coomtry  or  community),  and  advised  them 
that  he  had  never  received  a  notice  of  his  classifica- 
tion of  IV-E  and  then  informed  the  Board  or  its  Sec- 
retary that  he  had  been  erroneously  classified  and  that 
he  was  one  of  Jehovah's  witnesses  and  a  Minister  of 
the  Truth,  and  as  such  he  was  commissioned  to 
''preach  this  Gospel  of  The  Kingdom  in  all  the  world 
for  a  Witness",  and  as  such  Minister  he  was  entitled 
to  the  classification  of  Ordained  Minister  of  Religion 
or,  IV-D.  He  then  made  application  for  such  classi- 
fication of  IV-D  and  the  Local  Board  held  a  hearing 
upon  this  matter.  (T.  R.  73— Govt's  Exhibit  No.  14.) 
The  Local  Board  never  did  dispose  of  this  applica- 
tion and  never  did  act  upon  the  evidence  adduced  at 
the  hearing  held  pursuant  to  such  application. 

The  Defendant  did  refuse  to  report  to  any  Con- 
scientious-objector camp  pending  disposition  of  his 
application  and  any  appeal  to  which  he  was  entitled. 
(R.  T.  107,  lines  10-14.) 

The  Defendant-Appellant  was  subsequently  ar- 
rested and  this  appeal  follows  conviction  upon  the 
charge  as  laid  in  the  Indictment.    (T.  R.  1.) 

The  Appellant  will  present  for  the  consideration 
of  the  Honorable  Court  the  following  propositions: 

The  Indictment  in  the  instant  case  is  fatally  de- 
fective for  the  reasons : 


(1)  That  said  liKlictnienl  docs  not  charge  that 
said  defendant  was  lawfully  required  by  any  duly 
constituted  agency  of  this  Government  to  any  specific 
thing  enjoined  by  the  act  in  (luostion,  and/or  that  he 
failed  and  refused  to  do  and  ])erform  any  act  law- 
fully required  of  said  defendant  under  said  statute, 
Wherefore  the  Indictment  must  fail. 

(2)  That  the  Statute  (Title  50,  U.  S.  C.  Sees.  301, 
311)  as  construed  and  applied  is  unconstitutional  and 
void  because  said  Statute  attem}:)ts  to  deprive  defend- 
ant of  his  liberty  and  property  without  due  process 
of  Law  in  contravention  of  the  Fifth  Amendment  to 
the  United  States  Constitution;  that  said  statute  at- 
tempts to  subject  defendant  to  involuntary  servitude 
not  as  a  punishment  for  crime  in  violation  of  the 
Thirteenth  Amendment  to  The  United  States  Con- 
stitution; and  that  said  Statute  attempts  to  delegate 
Governmental  and  Legislative  powers  to  private  in- 
dividuals and  non-governmental  agencies. 

That  the  Honorable  trial  Court  erred  in  the  ad- 
mission of  certain  evidence; 

That  the  Honorable  trial  Court  erred  in  denying 
defendant's  motion  for  a  directed  verdict  made  at 
the  close  of  the  Government's  case,  and  renewed  at 
the  close  of  all  of  the  evidence  in  the  case  (T.  R. 
10-12)  which  was  made  upon  the  grounds: 

(1)  That  the  Indictment  is  fatally  defective. 

(2)  That  the  Statute  upon  which  this  action  is 
based  is  unconstitutional  and  void  because : 
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(a)  It  violates  the  First  Amendment  to  The 
United  States  Constitution  in  that  it  places  a  penalty 
on  religion  and  prohibits  the  free  exercise  of  religion. 

(b)  It  violates  the  Fifth  Amendment  to  The 
United  States  Constitution  in  that  upon  its  face  and 
as  construed  and  applied  said  statute  deprives  de- 
fendant of  liberty  and  property  without  due  process 
of  law;  in  this  that  said  statute  attempts  to  delegate 
legislative  powers  and  administrative  powers  to 
private  individuals  and  private  non-governmental 
agencies. 

(c)  Said  Statute,  as  construed  and  applied  violates 
the  Thirteenth  Amendment  to  The  Constitution  of 
The  United  States  in  that  it  subjects  the  defendant  to 
involuntary  servitude  not  as  punishment  for  crime. 

(d)  That  no  public  offense  has  been  proved  against 
this  defendant ;  in  this :  that  from  all  of  the  evidence 
introduced  by  the  Government  the  only  permissible 
conclusion  that  any  impartial  tribunal  could  have  ar- 
rived at  is  that  the  Local  Selective  Service  Board  had 
acted  arbitrarily  and  capriciously  in  classifying  de- 
fendant IV-E  and  that  such  classification  was  void 
and  said  evidence  conclusively  shows  that  the  only 
possible  classification  of  defendant  was  IV-D. 


ASSIGNMENTS  OF  ERROR. 
No.  I. 
The  Indictment  is  fatally  detective  because: 

(a)  It  does  not  state  facts  sufficient  to  constitute 
a  crime  or  public  oit'ense. 

Harris  v.  U.  S.,  104  Fed.  (2d)  41; 
U.  S.  V.  Britton,  107  U.  S.  655; 
V.  S.  V.  Cruikshanh,  92  U.  S.  542; 
Pettihone  v.  U.  S.,  148  U.  S.  197; 
Kane  v.  U.  S.,  120  Fed.  (2d)  990. 

(b)  The  statute  on  its  face  and  as  construed  and 
ai^plied  is  miconstitutional  and  void,  because: 

(1)  It  deprives  defendant  of  his  liberty  and  prop- 
erty without  due  process  of  law; 

(2)  It  attempts  to  subject  defendant  to  involmi- 
tary  servitude  not  as  punishment  for  crime ; 

(3)  It  attempts  to  delegate  legislative  power  to 
private,  non-governmental  agencies. 

(4)  It  restrains,  and  prohibits  the  free   exercise 
of  religion. 

Carter  v.  Carter  Coal  Co.,  298  U.  S.  238; 

Rome  V.  Marsh,  272  Fed.  982 ; 

Wong  Wing  v.  U.  S.,  163  U.  S.  228; 

Bailey  v.  Alabama,  219  U.  S.  219 ; 

In  re  Brooks,  5  Fed.  (2d)  238; 

Ex  parte  Wilson,  114  U.  S.  417; 

Ex  parte  Lloyd,  13  Fed.  Supp.  1005. 

Nos.  II  to  XI,  incl. 
These    assignments    raise    identical    questions    and 
will,  in  the  interests  of  brevity,  be  presented  together. 


The  Honorable  Court  erred  in  the  admission  of 
evidence  being  documentary  in  its  nature  and  alleged 
to  have  been  signed  by  the  defendant.  No  f omidation 
was  ever  laid  for  its  reception  other  than  that  it  was 
a  part  of  Selective  Service  Board  Records.  Certain 
of  these  exhibits  purport  to  be  signed  by  the  defend- 
ant yet  his  signature  was  never  identified  nor  was  any 
proof  offered  that  these  instrmnents  were  his  acts. 

No.  XII. 

The  Honorable  Court  erred  in  denying  defendant's 
motion  for  a  directed  verdict  of  not  guilty  made  at 
the  close  of  the  Government's  case  and  renewed  at  the 
close  of  the  case  (T.  R.  10-12),  which  motion  was 
made  upon  the  grounds : 

(1)  That  the  Indictment  is  fatally  defective. 

(2)  That  the  Statute  is  unconstitutional  and  void 
because : 

(a)  It  violates  the  First  Amendment  to  The 
United  States  Constitution  in  that  it  places  a  penalty 
on  religion  and  prohibits  the  free  exercise  of  religion. 

(b)  It  violates  the  Fifth  Amendment  to  The 
United  States  Constitution  in  that  upon  its  face  and 
as  construed  and  a})plied  said  statute  de]irives  de- 
fendant of  liberty  and  property  without  due  process 
of  law ;  in  this,  that  said  statute  attempts  to  delegate 
legislative  powers  and  administrative  powers  to 
private  individuals  and  private  non-governmental 
agencies. 

(c)  Said  Statute,  as  construed  and  applied  vio- 
lates the  Thirteenth  Amendment  to  The  Constitution 


of  The  United  States  in  that  it  subjects  the  defendant 
to  involuntary  servitude  not  as  punishment  for  crime. 

(d)  That  no  ])ub]ic  ott'ense  has  been  proved  against 
this  defendant;  in  this:  that  from  all  of  the  evidence 
introduced  by  the  Government  the  only  permissible 
conclusion  that  any  impartial  tribunal  could  have 
arrived  at  is  that  the  Local  Selective  Service  Board 
had  acted  arbitrarily  and  capriciously  in  classifying 
defendant  IV-E  and  that  such  classification  was  void 
and  said  evidence  conclusively  shows  that  the  only 
possible  classification  of  defendant  was  IV-D. 


ARGUMENT. 

ASSIGNMENT  OF  ERROR  No.  I. 

That  on  the  7th  day  of  February,  1942,  the  defendant  moved  to  quash 
the  indictment  upon  the  grounds  and  for  the  reasons  that  said 
information  does  not  state  facts  sufficient  to  constitute  a  crime  or 
offense  and  that  the  statute  is  unconstitutional  and  void  in  that  it 
attempts  to  deprive  defendant  of  his  liberty  without  due  process 
of  law  and  attempts  to  subject  defendant  to  involuntary  servitude 
and  attempts  to  delegate  legislative  authority  to  an  executive 
officer,  and  that  the  Honorable  Court  erred  in  denying  said  motion 
to  quash  indictment,  which  order  was  rendered  on  the  17th  day  of 
February,  1942. 

The  Indictment  (T.  R.  1)  sets  forth,  in  part:  'Hhat 
Robert  Earl  Hopper,  having  theretofore  registered 
imder  the  Selective  Training  and  Service  Act  of  1940, 
on  or  about  (or  about)  the  22nd  day  of  Jmie  A.  D., 
1941,  *  *  *  did  knowingly,  wilfully,  unlaw^fully  and 
feloniously  fail  and  neglect  to  perform  the  duty  re- 
quired of  him  mider  and  in  the  execution  of  said 
Act,  and  the  rules  and  regulations  made   pursuant 
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thereto,  that  is  to  say,  that  the  said  defendant  Robert 
Earl  Hopper,  having  been  theretofore  classified  by  his 
local  draft  board  at  Prescott,  Arizona,  as  a  conscien- 
tious objector,  and  found  fit  for  general  service,  did 
then  and  there,  knowing,  wilfully,  unlawfully  and 
feloniously  fail  and  neglect  to  report  as  a  conscientious 
objector  for  civilian  work  of  national  importance  when 
notified  so  to  do  by  his  local  draft  board  *  *  *". 

The  title  of  the  administrative  agency  set  up  and 
established  by  The  United  States  to  deal  with  all 
questions  arising  under  Selective  Training  and 
Service  Act  of  1940  is  Yavapai  County  Local  Board 
No.  1,  Selective  Service  System.  (R.  T.  69,  lines  11-41 
— Testimony  Harry  F.  Dise.)  No  other  agency  has 
ever  been  empowered  to  deal  with  Selectees  in  the 
first  instance,  that  is  to  classify  such  Selectees  and 
issue  valid  orders  respecting  them.  Patently  some 
agency  denominated  "his  local  draft  board"  as  al- 
leged in  the  Indictment  (T.  R.  1-2)  can  have  no 
jurisdiction  over  defendant  and  can  issue  no  valid 
order  concerning  him. 

The  allegations  of  an  Indictment  are  jurisdictional ; 
the  sufficiency  of  the  averments  therein  go  to  the 
very  foundation  of  the  right  of  a  Court  to  entertain 
the  cause  or  to  subject  the  defendant  to  any  further 
proceedings  therein. 

This  Indictment  does  not  allege  that  defendant 
was  ever  ordered  to  do  anything  lawfully  required  of 
him  by  any  agency  lawfully  constituted  to  so  order. 
The  words  "his  local  draft  board"  mean  nothing. 
If  it  was  intended  to  charge  with  failure  to  report 


upon  lawful  order  of  Yavapai  Comity  Local  Board 
No.  1,  Selective  Service  System  that  fact  should  be  so 
stated  as  it  is  the  basis  of  proof  of  any  violation  of 
this  section  of  the  Statute.  Certainly  no  inconvenience 
to  the  Grovernment  could  result  from  being  required  to 
properly  state  the  basis  of  the  charge  in  the  Indict- 
ment. 

The  Indictment  is  fatally  defective  in  that  it  does 
not  state  when,  where,  or  to  whom  defendant  was  to 
repoi-t.  From  the  Indictment  we  cannot  tell  whether 
the  defendant  be  required  to  report  to  the  Selective 
Service  Board,  the  nearest  Forest  Ranger,  or  the 
United  States  Commissioner,  or  some  other  Govern- 
mental Agency.  As  to  when  he  was  required  to  report 
under  the  alleged  order  we  are  left  entirely  to  con- 
jecture. 

An  Indictment  must  charge  each  and  every  element 
of  an  offense. 

Pettihone  v.  U.  S.,  148  U.  S.  197; 
Kane  v.  U.  S.,  120  Fed.  (2d)  990; 
Harris  v.  U.  S.,  104  Fed.  (2d)  41. 

Every  essential  element  of  the  crime  has  generally 
been  required  to  be  charged,  not  merely  inferentially, 
but  with  reasonable  certainty  and  directness. 

Kane  v.  U.  S.,  120  Fed.   (2d)  990; 

U.  S.  V.  Hess,  124  IT.  S.  438,  31  L.  Ed.  516. 

A  well  considei'ed  recent  case  upon  the  question 
here  involved  is  the  case  of  Harris  v.  United  States, 
supra.  This  case  holds,  among  other  things,  that: 

''The   essential   elements  of  a   statutory   offense 

must  be  set  out  in  an  Indictment". 
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'^  Allegations  of  essential  elements  of  statutory 
offense  are  matters  of  substance  and  not  of  form 
and  their  omission  is  not  aided  or  cured  by 
verdict". 

''The  omission  from  an  Indictment  of  any  fact 
or  circumstance  necessary  to  constitute  an  offense 
will  be   fatal." 

"nor  can  any  such  omission  be  supplied  by  intend- 
ment or  implication  and  the  charge  must  be  made 
directly  and  not  inferentially  or  by  way  of 
recital. ' ' 

and  on   the  proposition  that   the  allegations   of   an 
Indictment  are  Jurisdictional: 

"Where  challenge  to  an  Indictment  is  based 
upon  an  omission  in  averments  thereof  of  an 
essential  element  of  crime,  objection  thereto  is  not 
waived  and  may  even  be  asserted  on  appeal  for 
the  first  time." 
Harris  v.  U.  S,,  supra. 

Also  see: 

U.  S.  V.  Britton,  107  U.  S.  655; 
V.  S.  V.  Cruikshank,  92  U.  S.  542; 
Pettihone  v.  U.  S.,  US  U.  S.  197; 
Kane  v.  U.  S.,  120  Fed.  (2d)  990. 

We  feel  that  the  statement  of  bare  essentials  made, 
sufficiently  states  Appellant's  position  with  reference 
to  the  substantive  allegations  of  the  Indictment  and 
demonstrates  that  the  alleged  Indictment  is  a  nullity. 

The  argument  and  propositions  of  Law  directed 
to  the  balance  of  Assignment  of  Error  No.  I,  being 
that  portion  addressed  to  the  Unconstitutionality  of 
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the  Law  will  be  made  under  Assignnient  of  Error  No. 
XII  having  to  do  with  the  denial  of  the  Motion  for 
Directed  Verdict.  We  respectfully  seek  the  Court's 
indulgence  that  we  may  avoid  repetition. 


ASSIGNMENT  OF  ERROR  No.  II. 

That  the  Honorable  Court  erred  in  overruling  defendant's  objection  to 
Government's  Exhibit  No.  I  in  evidence  to  which  defendant  ex- 
cepted; said  Government's  Exhibit  No.  I  in  evidence  being  a 
registration  card  alleged  to  have  been  signed  by  defendant  and 
which  the  witness  Gerald  T.  Bigaouette  testified  that  he  was  from 
October  17,  1940  until  December  31,  1940  the  chief  clerk  of  the 
local  Selective  Service  Board  and  that  said  (28)  Exhibit  I  was  a 
part  of  his  records  kept  under  the  rules  and  regulations  of  the 
department,  the  basis  of  defendant's  objection  being  that  Govern- 
ment's Exhibit  No.  I  was  not  properly  identified,  all  as  more  fully 
appears  on  pages  11  and  12  of  the  Reporter's  Transcript. 

ASSIGNMENT  OF  ERROR  No.  III. 

That  the  Honorable  Court  erred  in  overruling  defendant's  objection  to 
Government's  Exhibit  2  in  evidence,  to  which  exception  was  taken, 
which  Government's  Exhibit  2  in  evidence  is  the  classification 
record  of  the  United  States  Government  kept  on  each  individual 
that  is  registered  in  the  county  or  local  board,  which  objection 
was  made  upon  the  grounds  that  said  exhibit  was  in  no  way  con- 
nected with  defendant,  that  there  is  no  foundation  laid  connecting 
it  with  the  defendant,  and  that  it  has  never  been  shown  that  the 
defendant  has  ever  registered,  as  appears  at  pages  16  and  17, 
Reporter's  Transcript. 

ASSIGNMENT  OF  ERROR  No.  IV. 

That  the  Honorable  Court  erred  in  overruling  defendant's  objection  to 
Government's  Exhibit  4  in  evidence,  which  objection  was  made 
upon  the  grounds  that  said  Exhibit  4  was  not  properly  identified 
and  that  it  was  in  no  way  connected  with  this  defendant,  said 
Exhibit  4  being  conscientious  objectors'  report  to  which  ruling  the 
defendant  excepted,  as  appears  at  page  25,  Reporter's  Transcript. 
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ASSIGNMENT  OF  ERROR  No.  V. 
The  Honorable  Court  erred  in  overruling  defendant's  objection  to 
Government's  Exhibit  5  in  evidence,  which  is  a  report  of  physical 
examination,  which  objection  was  made  upon  the  grounds  that  said 
exhibit  was  in  no  way  connected  with  the  defendant,  to  which 
ruling  exception  was  taken  by  defendant,  as  appears  at  pages  28 
and  29,  Reporter's  Transcript. 

ASSIGNMENT  OF  ERROR  No.  VI. 
That  Honorable  Court  erred  in  overruling  defendant's  objection  to 
Government's  Exhibit  VI  in  evidence,  which  said  objection  being 
made  upon  the  grounds  that  it  is  in  (29)  no  way  connected  with 
this  defendant  and  no  foundation  has  been  laid  and  exception  duly 
taken  to  the  ruling  of  the  Court,  as  appears  at  page  30,  Re- 
porter's Transcript. 

ASSIGNMENT  OF  ERROR  No.  VII. 
That  the  Honorable  Court  erred  in  overruling  defendant's  objection  to 
the  admission  of  Government's  Exhibit  No.  VII  in  evidence,  which 
objection  was  made  upon  the  grounds  that  it  was  not  identified 
and  had  no  bearing  upon  this  defendant;  said  Government's  Ex- 
hibit No.  VII  being  special  form  for  conscientious  objectors,  and 
the  defendant  having  excepted  to  the  ruling  of  the  Court  admitting 
said  exhibit,  as  appears  at  pages  33  and  34,  Reporter's  Transcript. 

ASSIGNMENT  OF  ERROR  No.  VIII. 
That  the  Honorable  Court  erred  in  overruling  defendant's  objection  to 
the  admission  of  Government's  Exhibit  No.  VIII  in  evidence,  being 
a  letter  as  more  fully  appears  in  the  bill  of  exceptions,  addressed 
to  the  defendant,  which  objection  was  made  upon  the  grounds  that 
said  letter  was  not  shown  to  have  any  connection  with  this  defend- 
ant and  was  not  properly  identified,  to  which  ruling  the  defendant 
excepted,  as  appears  at  page  36,  Reporter's  Transcript. 

ASSIGNMENT  OF  ERROR  No.  IX. 
That  the  Honorable  Court  erred  in  overruling  defendant's  objection  to 
the  admission  of  Government's  Exhibit  No.  IX  in  evidence,  being 
letter  dated  December  23,  1940,  addressed  to  the  defendant,  which 
objection  was  made  upon  the  grounds  and  for  the  reason  that  said 
exhibit  has  no  bearing  on  this  defendant  and  is  not  properly  identi- 
fied, to  which  ruling  defendant  excepted,  as  appears  at  page  28, 
Reporter's  Transcript. 
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ASSIGNMENT  OF  ERROR  No.  X. 

That  the  Honorable  Court  erred  in  overruling  defendant's  objection  to 
the  receipt  in  evidence  of  Government's  Exhibit  No.  Ill  for  identi- 
fication, being  Government's  Exhibit  III  in  evidence,  which  pur- 
ports to  be  a  selective  service  questionnaire  signed  by  defendant, 
which  was  admitted  upon  the  (30)  testimony  of  Hany  F.  Disc, 
who  testified  that  he  had  been  the  clerk  of  the  Yavapai  County 
Local  Board,  Selective  Service  System,  from  January  1,  1941  to 
the  present  date,  and  that  he  took  over  the  records  on  January  1, 
1941,  that  had  formerly  been  in  the  custody  of  the  witness  Gerald 
T.  Bigaoutte,  and  that  said  exhibit  was  in  the  file  when  said 
witness  took  over  and  that  said  exhibit  was  a  part  of  the  perma- 
nent records  kept  by  his  ofiice,  said  exhibit  being  objected  to  by 
the  defendant  upon  the  grounds  that  it  was  not  shown  that  the 
instrument  was  signed  by  the  defendant  and  that  it  was  not  con- 
nected up  with  the  defendant  in  this  case,  and  that  it  was  incom- 
petent, to  which  niling  defendant  excepted,  as  appears  at  pages  47 
and  48,  Reporter's  Transcript. 

ASSIGNMENT  OF  ERROR  No.  XL 

That  the  Honorable  Court  erred  in  receiving  in  evidence  Government's 
Exhibit  2-B  is  the  remainder  of  the  classification  record  of  the 
United  States  kept  for  each  individual  that  is  registered  in  the 
county  of  the  local  board,  which  objection  was  made  upon  the 
grounds  that  it  was  in  no  way  connected  with  the  defendant  and 
that  it  was  incompetent,  to  which  ruling  defendant  excepted,  as 
appears  at  page  51,  Reporter's  Transcript. 

The  foregoing-  assignments  apply  to  admission  of 
evidence  and  all  present  the  same  proposition.  The 
basis  of  the  right  of  the  Local  Board  Selective  Service 
System  is  the  act  of  registration  and  completing  ques- 
tionnaire and  filing  same  with  the  Board.  The  act  of 
registration  as  evidenced  by  Government's  Exhibit 
One,  Assignment  of  Error  II  was  if  made  by  defend- 
ant made  in  the  presence  of  some  officer  who  could 
testify  to  its  authenticity,  the  same  is  true  of  the  ques- ' 
tiomiaire  Government's  Exhibit  III  in  evidence,  As- 
sigmnent  of  Error  X  which  is  required  to  be  sworn 
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to  and  purports  to  have  been  sworn  to  before  one 
Jessie  Stephens,  Postmaster  at  Camp  Verde,  Arizona. 
To  admit  this  evidence  on  no  authentication  other  than 
the  fact  that  these  instruments  are  part  of  the  records 
of  the  Selective  Service  Board  and  to  sustain  such 
rulings  is  to  open  the  door  to  a  very  dangerous  prac- 
tice in  the  admission  of  evidence. 


ASSIGNMENT  OF  ERROR  No.  XII. 

That  the  Honorable  Court  erred  in  denying  defendant's  motion  for 
directed  verdict  of  not  guilty,  which  said  motion  was  made  on  the 
27th  day  of  March,  1942,  after  the  plaintiff  had  rested  and  which 
said  motion  was  made  upon  the  grounds:  That  the  indictment  is 
totally  defective  and  does  not  charge  a  public  offense  or  crime; 
that  the  statute,  Sections  301  to  311,  inclusive,  of  Title  50,  United 
States  Code,  is  unconstitutional  and  void  in  that  it  violates  the 
First  Amendment  of  the  Constitution  of  the  United  States  in  that 
it  places  a  penalty  on  religion  and  prohibits  the  free  exercise  of 
religion,  in  that  said  statute  violates  the  Fifth  Amendment  to  the 
United  States  Constitution  in  that  upon  its  face  and  as  construed 
and  applied  said  statute  deprives  defendant  of  his  liberty  and  (31) 
property  without  due  process  of  law  and  that  said  act  on  its  face 
and  as  construed  and  applied  violates  the  Thirteenth  Amendment 
to  the  Constitution  of  the  United  States  in  that  it  subjects  defend- 
ant to  involuntary  servitude  not  as  punishment  for  crime  and  upon 
the  further  ground  that  said  statute  attempts  unlawfully  to  dele- 
gate legislative  power  to  private  non-governmental  agencies,  or  to 
private  individuals,  and  upon  the  further  ground  that  said  statute 
delegates  judicial  power  to  sentence  for  an  unlimited  term  of 
involuntary  servitude  without  opportunity  to  be  heard,  to  a  non- 
judicial tribunal,  and  upon  the  further  ground  that  no  public 
offense  has  been  proved  nor  has  any  crime  been  proved  against 
this  defendant,  to  which  ruling  the  defendant  duly  excepted,  as 
appears  at  pages  82  to  86,  inclusive.  Reporter's  Transcript. 

(1)  The  argmnent  addressed  to  the  sufficiency  of 
the  Indictment  is  contained  herein  imder  Assignment 
of  Error  No.  I  and  will  not  be  repeated  here. 
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(2)  (a)  The  Statute  places  a  penalty  on  religion 
and  prohibits  the  free  exercise  of  religion.  As  con- 
strued and  a[)plied  by  the  Selective  Service  Board 
and  the  trial  Court  because  the  defendant  has  re- 
ligious scruples  he  must  be  placed  under  the  jurisdic- 
tion of  Religionists  who  will  direct  his  activities;  he 
nmst  be  removed  from  the  place  of  his  ministry  and 
go  to  a  place  directed  by  persons  who  are  not  gov- 
ernmental officers.  He  must  practice  his  ministry 
under  the  supervision  of  persons  having  violently 
divergent  views  as  to  the  Ministry. 

(b)  It  violates  the  Fifth  Amendment  to  The 
United  States  Constitution  in  that  ui)on  its  face  and 
as  construed  and  applied  said  statute  deprives  de- 
fendant of  liberty  and  property  without  due  process 
of  law^;  in  this,  that  said  statute  attempts  to  delegate 
legislative  powders  and  administrative  powers  to  pri- 
vate individuals,  and  ijrivate  non-governmental 
agencies. 

The  Statute  does  not  contemplate  the  induction 
of  the  defendant  into  the  armed  forces  of  the  United 
States.  Nor  is  the  Statute  or  those  portions  of  it 
relating  to  conscientious  objectors  and  their  service 
drawn  under  the  Constitutional  power  of  Congress  to 
raise  armies.  In  fact  the  act  provides  that  conscien- 
tious objectors  who  are  fomid  fit  for  general  service 
shall  be  assigned  to  work  of  national  importance 
"imder  civilian  direction".  The  rules  and  regula- 
tions promulgated  under  the  authority  of  the  Statute 
provide : 

''The  National  Service  Board  for  religious  ob- 
jectors, a  voluntary  unincorporated  association, 
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shall  have  complete  charge  and  be  responsible 
for  the  management  of  the  camps  to  which  con- 
scientious objectors  are  assigned,  and  that  said 
association  shall  defray  all  expenses  with  refer- 
ence to  such  camp." 

This  regulation  apjjears  at  page  2001  Federal  Regis- 
ter for  1941,  and  was  promulgated  April  11,  1941,  hy 
the  Director  of  Selective  Service.     Here  we  find  the 
attempted   delegation   of   authority  to   private   indi- 
viduals so  vigorously  and  properly  proscribed  by  the 
decision  in  Carter  v.  Carter  Coal  Company,  298  U.  S. 
238,  80  L.  Ed.  1163,  wherein  the  learned  Justice  con- 
demned this  delegation  in  the  following  language: 
"The  power  conferred  upon  the  majority  is,  in 
effect,  the  power  to  regulate  the  affairs  of  an 
unwilling  minority.    This  is  Legislative  delegation 
in  its  most  obnoxious  form;  for  it  is  not  even 
delegation   to   an   official   or   official   body,    pre- 
sumptively disinterested  but  to  private  persons 
whose  interests  may  be  and  often  are  adverse  to 
the  interests  of  others  in  the  same  business. 

''In  the  very  nature  of  things  one  person  may 
not  be  intrusted  with  the  power  to  regulate  the 
business  of  another  and  a  statute  which  attempts 
to  confer  such  power  undertakes  an  intolerable 
and  unconstitutional  interference  with  personal 
liberty  and  private  property.  The  delegation  is 
so  clearly  arbitrary  and  so  clearly  a  denial  of  the 
rights  safeguarded  by  the  due  process  clause  of 
the  Fifth  Amendment  that  it  is  unnecessary  to  do 
more  than  refer  to  decisions  of  this  Goui't  which 
foreclose  the  question.  A.  L.  A.  Schechter  Poultry 
Corp.  V.  U.  S.  295  U.  S.  537;  Eubank  v.  Rich- 
mond 226  U.  S.  137,  143;  Washington  v.  Roberge 
278  U.  S.  116." 


17 


(c)  Said  Slntut(>,  as  constnied  and  applied  violates 
the  Thirteenth  Amendment  to  The  Constitution  of  the 
United  States  in  that  it  subjects  defendant  to  invol- 
untary servitude  not  as  punishment  for  crime. 

When  the  acts  or  omissions  with  which  defendant 
is  charged  were  done  the  United  States  of  America 
was  at  peace  with  the  nations  of  the  World.  No  war 
powers  had  been  invoked  and  even  had  this  country 
been  at  war  it  has  been  held  by  The  United  States 
Supreme  Court  that  certain  amendments  are  not  sus- 
pended in  time  of  war. 

By  the  Thirteenth  Amendment  slavery  of  whatever 
name  and  form  and  all  its  badges  and  incidents  was 
abolished.  One  person  could  not  be  held  to  render 
service  to  another  against  his  will.  One  human  being 
cannot  under  our  Constitution,  be  required  to  render 
service  to  another  whether  that  person  be  the  Govern- 
ment or  any  individual  excepting  i^enal  servitude  as 
a  pmiishment  for  crime.  The  Statute  which  attempts 
to  require  Defendant  to  perform  work  *'of  National 
importance  imder  civilian  direction"  is  an  attempt  to 
require  "involuntary  servitude"  and  to  create  a  class 
of  persons  required  to  render  service  against  their 
will  and  for  an  unlimited  time  because  of  their  re- 
ligious principles. 

We  adopt  as  our  argument  the  following  language 
from  Bailey  v.  Alabama,  219  U.  S.  219 : 

''The  language  of  the  13th  Amendment  was  not 
new.  It  reproduced  the  historic  words  of  the 
ordinance  of  1787  for  the  govermrient  of  the 
Northwest  territory,  and  gave  them  unrestricted 
application   within   the    United    States    and    all 


18 


places  subject  to  their  jurisdiction.  While  the 
immediate  concern  was  with  African  slavery,  the 
Amendment  was  not  limited  to  that.  It  was  a 
charter  of  universal  civil  freedom  for  all  persons, 
of  whatever  race,  color,  or  estate,  under  the  flag. 

''The  words  'involuntary  servitude'  have  a 
'larger  meaning  than  slavery'. 

"The  plain  intention  was  to  abolish  slavery  of 
whatever  name  and  form  and  all  its  badges  and 
incidents;  to  render  impossible  any  state  of  bond- 
age; to  make  labor  free,  by  prohibiting  that  con- 
trol by  which  the  personal  service  of  one  man  is 
disposed  of  or  coerced  for  another's  benefit,  which 
is  the  essence  of  involuntary  servitude." 

"And  in  this  explicit  and  comprehensive  en- 
actment Act,  March  2,  1867,  Congress  was  not 
concerned  with  mere  names  or  manner  of  de- 
scription, or  with  a  jjarticular  place  or  section  of 
the  country.  It  was  concerned  with  a  fact,  wher- 
ever it  might  exist;  with  a  condition,  however 
named  and  wherever  it  might  be  established,  main- 
tained or  enforced. 

"It  is  the  compulsion  of  the  service  that  the 
statute  inhibits,  for  when  that  occurs,  the  condi- 
tion of  servitude  is  created,  which  would  be  not 
less  involuntary  because  of  the  original  agreement 
to  work  out  the  indebtedness." 

A  recent  decision  upon  this  proposition  is  Petition 
of  Brooks,  5  Fed.  (2d)  238,  wherein  the  right  to  hold 
a  person  is  laid  down  and  limited.  We  quote  from 
that  decision: 

"The  right  to  arrest  and  hold  or  imprison  an 
alien  is  nothing  but  a  necessar^^  incident  of  the 
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right  to  exclude  oi-  dei)ort.  There  is  no  power  in 
this  court  or  in  any  other  trihiitial  in  this  cotmtry 
to  hold  indefini/tely  any  sa/rie  citizen  or  alien 
in  imprisovment,  except  as  punishment  for  crime. 
Slavery  was  abolished  ])y  the  Thirteenth  Amend- 
ment. It  is  elementary  that  deportation  or  ex- 
clusion proceedings  are  not  punishment  for 
crime.  Citing  Bilokumsky  v.  Tod,  239  U.  S.  149, 
154;  44  S.  Gt.  54;  68  L.  Ed.  221,  and  numerous 
authorities. ' ' 

(d)  That  no  public  oifense  has  been  proved 
against  this  defendant;  in  this:  that  from  all  of  the 
evidence  introduced  by  the  Government  the  only  per- 
missible conclusion  that  any  impartial  tribunal  could 
have  arrived  at  is  that  the  Local  Selective  Service 
Board  had  acted  arbitrarily  and  capriciously  in  clas- 
sifying defendant  IV-E  and  that  such  classification 
was  void  and  said  evidence  conclusively  shows  that  the 
only  possible  classification  of  defendant  was  IV-D. 

When  the  Defendant  made  and  filed  his  question- 
naire Government's  Exhibit  III  (T.  R.  86-107),  he 
stated  therein  (T.  R.  99)  "I  am  not  a  minister  of 
religion- — I  do  not  customarily  serve  as  a  minister — 
I  have  been  a  minister  of  the  Truth  for  Jehovah's 
Witnesses  since  October  39 — I  have  been  formally 
ordained.     If  so,  my  ordination  was  performed  on 

by  God  at  "    and  again 

(T.  R.  104),  '"I  am  one  of  Jehovah's  Witnesses  and 
as  such  I  am  entirely  neutral  to  the  affairs  of  this 
world,  based  on  the  booklet  Neutrality".  Further  the 
stand  of  defendant  is  fully  explained  to  his  local 
board  in  Goverimient 's  Exhibit  7.     (T.  R.  60.) 
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At  the  time  defendant  made  and  filed  his  question- 
naire he  could  not  say  that  he  was  a  Minister  of 
Religion  because  of  the  biblical  admonition  against 
religion.  Defendant  is  a  Minister  within  the  fullest 
meaning  of  the  term  but  he  must  follow  the  teach- 
ings of  the  Holy  Bible  and  shun  religion.  He  must  be 
a  true  follower  of  Jesus  Christ  and  preach  the  Truth 
as  set  forth  in  the  Holy  Bible. 

''And  for  all  their  works  they  do  for  to  be  seen 
of  men.  For  they  make  their  phylacteries  broad, 
and  enlarge  their  fringes. 

''And  they  love  the  first  places  at  feasts,  and  the 
first  chairs  in  the  synagogues, 

"And  salutations  in  the  market  place,  and  to  be 
called  by  men,  Rabbi, 

"But  be  not  you  called  Rabbi.  For  one  is  your 
master;  and  all  you  are  brethren. 

"And  call  none  your  Father  upon  earth;  for  one 
is  your  father,  who  is  in  heaven. 

"Neither  be  ye  called  masters;  for  one  is  your 
master,  Christ. 

"He  that  is  the  greatest  among  you  shall  be  your 
servant. 

"And  whosoever  shall  exalt  himself  shall  be 
humbled;  and  he  that  shall  humble  himself  shall 
be  exalted. 

"But  woe  to  you  scribes  and  Pharisees,  hypo- 
crites; because  you  shut  the  kingdom  of  heaven 
against  men,  for  you  j'^ourselves  do  not  enter  in; 
and  those  that  are  going  in,  you  suffer  not  to 
enter. 


21 


''Woe  to  you  scribes  <uid  Pharisees,  hypocrites; 
because  you  devour  the  houses  of  widows,  praying 
long  prayers.  For  this  you  shall  receive  the 
greater  j  udg'ment. ' ' 

St.  Matthew,  Ch.  23,  Y.  5-15. 

He  does,  however,  full}^  state  the  nature  of  his 
ministry  and  the  facts  stated  and  not  his  conclusions 
are  the  relevant  portion  of  the  statements. 

That  Jehovalrs  witnesses  are  entitled  to  the  classi- 
fication of  IV-D,  Minister  of  Religion  is  made  x>lain 
and  any  doubts  concerning  their  status  set  at  rest  is 
evidenced  by  Vol.  Ill,  Opinion  No.  14,  National  Head- 
quarters Selective  Service  System,  promulgated  by 
Lewis  B.  Hershey,  Deputy  Director,  June  12,  1941 
construing  Sec.  5  (d).  Par.  360,  S.  S.  R.  We  quote  in 
part: 

''Whether  or  not  they"  stand  in  the  same  relation- 
sliij}  as  regular  or  duly  ordained  ministers  in 
other  religions  must  be  determined  in  each  in- 
dividual case  by  the  local  board,  based  on  whether 
or  not  they  devote  their  lives  in  the  furtherance 
of  the  beliefs  of  Jehovah's  Witnesses,  whether  or 
not  they  perform  fmictions  which  are  normally 
performed  by  regular  or  duly  ordained  ministers 
of  other  religions,  and  finally,  whether  or  not 
they  are  regarded  by  other  Jehovah's  witnesses 
in  the  same  manner  in  which  regular  or  duly 
ordained  ministers  of  other  religions  are  ordi- 
narily regarded." 

The  act  provides  that  the  Board  upon  investigation 
to  determine  the  applicant's  true  classification  shall 
take  evidence  and  shall  place  the  same  in  its  file  in 
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order  that  the  legality  of  the  board's  action  may  be 
determined.  All  of  the  evidence  received  by  the 
Board,  and  upon  which,  of  necessity,  they  predicated 
their  classification  is  before  the  Court.  And  from 
all  of  this  evidence  it  will  appear  that  the  action  of 
the  Local  Board  was  arbitrary  and  capricious  and  that 
the  Court  should  have  directed  a  verdict  of  not  guilty. 

The  dutyi  of  administrative  boards  in  these  matters 
is  stated  in  Rome  v.  Marsh,  272  Fed.  982 : 

*' Administrative  boards  are  not  simply  courts 
hearing  cases  between  party  and  party ;  it  is  their 
duty  to  see  that  the  individual  citizen  receives  his 
rights,  as  well  as  that  the  government  receives  its 
proper  due." 

also,  U.  S.  V.  Bmrd,  39  Fed.  Supp.  388,  391 : 

^' These  cases  undoubtedly  settle  the  question  that 
the  determination  of  the  local  boards  are  final  un- 
less! tli6  selectee's  rights  were  invaded.  It  is  not 
the  province  of  this  court  to  review  the  evidence 
before  the  local  board  but  only  to  review  the  case 
record  to  determine  whether  or  not  there  was 
sufficient  evidence  before  the  board  to  substan- 
tiate its  findings." 

and,  U.  S.  v.  Bmrd,  39  Fed.  Supp.  411,  413: 

''The  law  appears  to  be  settled  that  the  action 
of  local  boards  within  the  scope  of  their  au- 
thority is  final  and  not  subject  to  judicial  review 
unless  the  board  has  acted  contrary  to  laiv  or  has 
manifestly  abused  the  discretion  committed  to 
them  by  statute." 

And  if  the   Court   should   disregard   all  else,   the 
Government's  evidence  (Goverimient's  Exhibit  XIV, 
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T.  R.  73)  conclusively  shows  that  defendant  was  ar- 
rested, tried  and  sentenced  while  he  had  an  applica- 
tion pending  for  change  in  classification;  this  is  evi- 
denced by  the  Local  Board's  own  stenographic  report 
of  proceedings.   (Ex.  XIV.) 

It  follows  that  the  Court  should  have  directed  the 
verdict  and  left  the  defendant  where  it  found  him 
subject  under  the  Law  to  the  further  orders  of  his 
Local  Board. 

We  respectfully  submit  that  the  Judgment  of  the 
District  Court  should  be  reversed. 

Dated,  Phoenix,  Arizona, 
August  12, 1942. 

Charlie  W.  Clark, 

Attorney  for  Appellant. 
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STATEMENT  OF  THE  CASE 

An  indictment  was  returned  on  December  12,  1941, 
charging  the  appellant  with  failure  to  perform  the  duty 
required  of  him  under  the  Selective  Training  and  Serv- 
ice Act  of  1940  (50  U.S.C.  311),  in  that  he  failed  to 
report  as  a  conscientious  objector  for  civilian  work  of 
national  importance  when  required  so  to  do  by  his 
local  draft  board  (T.R.  2). 

The  figures  in  parentheses  following-  the  letters  T.R.  refer  to  pages  in  the 
Transcript  of  Record. 


A  motion  to  quash  the  indictment  was  denied  Feb- 
ruary 17,  1942  (T.R.  6). 

The  case  was  tried  to  a  jury  and  on  March  28, 
1942,  the  appellant  was  found  guilty  as  charged  (T.R. 
13).  Notice  of  appeal  was  filed  April  6,  1942  (T.R.  14, 
16). 

QUESTIONS  PRESENTED 

1.  Whether  the  indictment  is  defective. 

2.  Whether  the  Court  erred  in  the  admission  of 
certain  evidence. 

3.  Whether  the  Selective  Training  and  Service 
Act  of  1940  is  unconstitutional. 

There  is  no  question  as  to  the  sufficiency  of  the 
evidence,  and  no  such  question  can  be  raised  for  the 
reason  that  all  of  the  evidence  is  not  included  in  the 
record  of  the  appeal. 

The  statement  of  the  case  in  Appellant's  Brief 
shows  facts  sufficient  to  support  the  verdict  (App.  B. 
1-2). 

When  appellant  registered  under  the  Selective 
Service  Act  he  was  classified  by  the  Local  Board  as 
IV-E,  and  thereafter  ordered  to  report  for  work  of 
national  importance  under  civilian  direction  (App.  B. 
1).   Appellant  refused  to  report  (App.  B.  2). 

SUMMARY  OF  ARGUMENT 

In  answering  appellant's  argument  we  will  discuss 
the  points  raised  in  the  order  in  which  they  are  taken 
up  in  Appellant's  Brief. 


ASSIGNMENT  OF  ERROR  NO.  1 

This  assignment  has  to  do  with  the  sufficiency  of 
the  indictment.  That  an  indictment  must  charge  each 
and  every  element  of  an  offense  is  a  well  established 
principle  of  law.  The  authorities  cited  by  appellant 
(App.  B.  9)  merely  reaffirm  this  principle. 

In  Harris  v.  United  States,  104  Fed.  2d  41,  cited  by 
Appellant,  the  indictment  was  not  in  the  wording  of  the 
statute  and  failed  to  allege  an  important  element  of  the 
offense,  namely,  that  the  false  entry  was  made  in  any 
record  which  defendant  was  required  to  keep  in  con- 
nection with  his  official  duties. 

In  United  States  v.  Britton,  107  U.S.  655  (App.  B. 
10),  the  indictment  failed  to  plead  an  exception  stated 
in  the  enacting  clause  of  the  statute.  No  such  question 
is  raised  in  the  present  case. 

The  other  cases  cited  by  appellant  on  this  point  state 
correct  principles  of  law  but  are  not  helpful  in  the  ap- 
plication of  the  law  to  the  present  case.  The  indictment 
in  question  contains  allegations  of  all  the  elements  of 
the  crime.  It  alleges  that  appellant  registered  under 
the  Selective  Service  Act,  that  he  was  classified  by  the 
Board  as  a  conscientious  objector,  and  was  found  fit 
for  general  service.  The  offense  charged  is  that  he 
failed  to  perform  a  duty  required  of  him,  namely,  to 
report  for  civilian  w^ork  of  national  importance  when 
notified  so  to  do. 

50  U.S.C.  311. 

This  offense  is  directly  alleged  in  the  indictment 
(T.R.  1-2). 


The  indictment  was  sufficient  under  the  provisions 
of  Title  18  U.S.C.  Section  556,  and  the  authorities  cited 
in  the  note.  It  fully  informs  the  appellant  of  the  nature 
of  the  charge  so  as  to  enable  him  to  prepare  his  de- 
fense. It  was  also  sufficiently  definite  to  support  a 
plea  of  former  acquittal  or  conviction  against  another 
charge  for  the  same  offense. 

Moore  v.  U.S.,  128  Fed.  2d  974. 
Zuziak  V.  U.S.,  119  Fed.  2d  140  (9  Cir.). 
Graham  v.  U.S.,  120  Fed.  2d  543. 

In  the  9th  Circuit  case  just  cited  the  accused  was 
charged  with  failure  to  present  himself  for  and  submit 
to  registration  and  selective  compulsory  military  train- 
ing as  in  the  Act  provided.  The  indictment  did  not  des- 
ignate the  place  where  he  failed  to  present  himself  nor 
are  the  regulations  referred  to.  The  indictment  was 
upheld  by  this  Court. 

We  will  follow  appellant's  example  and  discuss  the 
question  of  the  miconstitutionality  of  the  law  under 
Assignment  of  Error  No.  XII,  which  is  based  on  the 
motion  for  a  directed  verdict. 

ASSIGNMENTS  OF  ERROR  NOS.  II  TO  XI, 
INCLUSIVE  (T.R.  25-30) 

These  assigmnents  have  to  do  with  the  appellant's 
objections  to  the  admission  in  evidence  of  Govern- 
ment's Exhibits  1  to  9,  inclusive. 

Assignment  of  Error  No.  II  (T.R.  26) : 

This  assignment  refers  to  Government's  Exhibit 
No,  1,  which  is  a  registration  card  and  one  of  the  rec- 
ords required  to  be  kept  by  the  Local  Selective  Service 
Board  (T.R.  36).   There  is  no  dispute  or  question  in 


this  case  as  to  appellant's  registration.  The  only  ob- 
jection made  to  this  exhibit  was  that  it  was  not  properly 
identified  (T.R.  37).  The  witness  Bigaouette,  who  was 
clerk  of  the  Board,  sufficiently  identified  the  exhibit 
(T.R.  36-37). 

Assignment  of  Error  No.  Ill  (T.R.  27) : 

Government's  Exhibit  No.  2  is  a  classification  rec- 
ord covering  the  appellant  (T.R.  41).  All  entries  in 
this  exhibit  were  made  by  the  witness  Bigaouette  (T.R. 
42)  or  the  witness  Dise  (T.R.  110-111)  while  each  was 
clerk  of  the  Local  Board. 

Assignment  of  Error  No.  IV  (T.R.  27) : 

Government's  Exhibit  No.  4  (T.R.  47)  is  a  public 
document,  being  a  record  in  the  Selective  Service  office 
showing  the  classification  of  IV-E,  this  record  to  be 
made  in  quadruplicate  when  a  registrant  has  been 
placed  in  Class  IV-E  (T.R.  48),  and  is  to  be  mailed  to 
registrant  five  days  prior  to  the  time  when  the  regis- 
trant must  report  for  assignment  to  camp  (T.R.  49). 
This  was  done  (T.R.  49)  and  an  entry  to  that  effect 
made  in  column  16  of  Government's  Exhibit  No.  2 
(T.R.  40). 

Assignment  of  Error  No.  V  (T.R.  28)  : 

Government's  Exhibit  No.  5  (T.R.  52-57)  was  a 
form  sent  to  appellant  with  Exhibit  No.  4  and  also  sent 
to  the  examining  physician,  and  when  returned  to  the 
office  was  kept  as  a  part  of  the  record  (T.R.  51)  and  is 
the  basis  for  appellant's  classification  (T.R.  51).  The 
signature  of  the  chairman  of  the  Board  was  placed  on 
this  instrument  after  it  was  returned  to  the  Board 
(T.R.  51).  There  is  nothing  in  the  exhibit  prejudicial 
to  appellant.  It  is  merely  one  of  the  steps  in  his  classifi- 
cation. We  can  find  no  objection  in  the  record  to  Ex- 


hibit  No.  5,  although  counsel  took  an  exception  after  its 
admission  (T.R.  58). 

Assignment  of  Error  No.  VI  (T.R.  28) : 

Government's  Exhibit  No.  6  (T.R.  58-59)  is  merely 
a  blank  form  of  the  notice  mailed  to  appellant  on  De- 
cember 12,  1940  (T.R.  59).  It  was  introduced  for  the 
purpose  of  showing  the  form  used.  The  original,  having 
been  mailed,  was  presumably  in  the  possession  of  ap- 
pellant and  necessarily  not  available  to  the  Govern- 
ment. 

Assignment  of  Error  No.  VII  (T.R.  28) : 

Government's  Exhibit  No.  7  (T.R.  60)  is  a  letter 
asking  for  blanks  for  conscientious  objectors.  Appel- 
lant, in  his  brief  at  page  12,  erroneously  describes  Ex- 
hibit No.  7  as  a  conscientious  objector's  form.  This  let- 
ter contains  nothing  that  could  be  prejudicial  to  appel- 
lant and  purports  to  be  a  request  from  him ;  but  whether 
it  was  or  not,  it  was  the  basis  for  the  action  of  the  Board 
in  mailing  to  appellant  Government's  Exhibit  No.  8 
(T.R.  71). 

Assignment  of  Error  No.  VIII  (T.R.  29) : 

Government's  Exhibit  No.  8  (T.R.  71)  was  admitted 
in  evidence  without  any  objection  (T.R.  71-72),  al- 
though an  exception  was  taken  after  its  introduction. 

Assignment  of  Error  No.  IX  (T.R.  29)  : 

Government's  Exhibit  No.  9  (T.R.  72)  is  a  carbon 
copy  of  a  letter  identified  by  the  witness  Bigaouette, 
who  testified  he  signed  the  original  and  enclosed  it  with 
Exhibit  No.  8  (T.R.  73).  It  was  clearly  admissable  as 
evidence  of  the  action  of  the  Board. 


Assignment  of  Error  No.  X  (T.R.  29) : 
Government's  Exhibit  No.  3  (T.R.  86-107)  is  a 
Selective  Service  questionnaire  identified  by  the  wit- 
ness Bigaouette  as  having  been  mailed  to  the  ajjpellant 
(T.R.  45-46),  and  received  back  in  the  office.  This  ex- 
hibit was  further  identified  by  the  witness  Dise  as  be- 
ing part  of  the  record  taken  over  by  him  when  he  suc- 
ceeded Bigaouette  as  clerk  (T.R.  107).  Dise  further 
identified  the  entry  of  January  3,  1941  (T.R.  107),  as 
having  been  made  by  the  chairman  of  the  Board  (T.R. 
108),  and  the  entry  of  December  7,  1941  (T.R.  107),  as 
having  been  made  by  a  member  of  the  Board  (T.R. 
108).  This  exhibit  was  a  public  record  and  admitted  in 
evidence  to  show  one  of  the  steps  in  the  registration  of 
appellant,  and  was  properly  admissible  for  that  pur- 
pose. 

Howenstine  v.  U.S.,  263  Fed.  1-6. 

Assignment  of  Error  No.  XI  (T.R.  30)  : 

Government's  Exhibit  No.  2-B  is  that  part  of  Gov- 
ernment's Exhibit  No.  2  (T.R.  40)  for  Identification 
not  included  in  the  evidence  as  Government's  Exhibit 
No.  2-A  (T.R.  109),  and  is  the  remainder  of  the  classifi- 
cation record  which  was  identified  by  the  witnesses 
Bigaouette  and  Dise,  the  entries  designated  as  2-B  be- 
ing made  by  the  witness  Dise  (T.R.  110-111). 

All  of  the  exhibits  discussed  in  Assignments  of 
Error  Nos.  II  to  XI  were  public  records  and  constitute 
a  history  of  the  proceedings  before  the  Local  Board. 
In  view  of  the  statement  in  Appellant's  Brief,  pages 
1-2,  there  is  no  question  in  this  case  as  to  the  sufficiency 
of  the  evidence.  Appellant  was  registered,  qualified 
and  notified  to  report  for  work  of  national  unportance. 
He  refused  to  report  (App.  B.  2).  Under  those  circmn- 
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stances  there  is  nothing  in  the  exhibits  introduced  in 
evidence  prejudicial  to  the  appellant.  The  documents 
were  admitted  as  public  records  and  were  identified  by 
the  persons  in  charge  of  the  office. 

Howenstine  v.  U.S.,  263  Fed.  1-6-7  (9  Circuit). 
Johnson  v.  U.S.,  126  Fed.  2d  242-246. 

ASSIGNMENT  OF  ERROR  NO.  XII  (T.R.  30) 

This  assignment  is  based  upon  appellant's  motion 
for  a  directed  verdict.  The  sufficiency  of  the  indict- 
ment and  the  constitutionality  of  the  Selective  Service 
Act  are  attacked.  The  question  of  the  sufficiency  of 
the  indictment  is  discussed  under  Assignment  of  Error 
No.  I. 

Appellant  attacks  the  constitutionality  of  the  Act 
on  several  groimds: 

1.  That  it  prohibits  the  free  exercise  of  religion; 

2.  That  it  would  deprive  appellant  of  liberty  and 
property  without  due  process  of  law  in  that  it 
is  a  delegation  of  legislative  powers ; 

3.  That  it  relegates  appellant  to  involuntary  servi- 
tude not  as  punishment  for  crime ;  and 

4.  That  the  Board  acted  arbitrarily  and  capri- 
ciously in  classifying  appellant. 

There  is  no  merit  in  any  of  the  foregoing  conten- 
tions. 

United  States  v.  Herling,  et  al.,       v,«.V-' 

120  Fed.  2d  236. 
Selective  Draft  Law  Cases,  245  U.S.  366.   N 
Goldman  v.  U.S.,  245  U.S.  474.  J 

O'Connell  v.  U.S.,  253  U.S.  142. 
United  States  v.  Stephens,  245  Fed.  956. 


The  cited  cases  discuss  all  the  points  raised  by  ap- 
pellant and  dispose  of  them  contrary  to  the  position 
taken  by  appellant.  I  shall  quote  but  from  one  of  the 
cases  cited. 

**The  power  of  Congress  to  raise  armies,  like  the 
power  to  declare  war,  is  unconditional,  unquali- 
fied and  absolute ;  and  Congress  is  the  exclusive 
judge  of  the  necessity  for  the  exercise  of  the 
power  and  of  the  means  and  manner  prescribed 
by  it  for  its  exercise." 

United  States  v.  Stephens,  supra. 

It  seems  to  me  that  unless  we  accept  this  statement 
as  correct,  then  is  our  nation  built  not  upon  the  endur- 
ing rock  but  upon  the  sands,  to  be  washed  away  by  the 
first  wave  of  opposition  from  within  or  from  without, 
and  our  great  democratic  institutions  are  but  houses  of 
cards  to  be  blown  away  by  the  first  zephyi'  of  dissen- 
sion or  dissatisfaction. 

In  support  of  the  right  of  conscription,  more  prop- 
erly called  Selective  Service,  we  give  the  following  ref- 
erence to  Scripture,  so  strongly  relied  upon  by  appel- 
lant: 

Num.,  Chapter  1,  Verses  2-3. 
Num.,  Chapter  31,  Verses  3-6. 

Exemptions : 

Deut.,  Chapter  20,  Verses  5-7. 

The  question  in  the  fourth  ground  above  stated  is 
found  in  Appellant's  Brief,  page  19,  paragraph  (d). 

The  appellant  did  not  exhaust  his  remedies  pro- 
vided by  the  Act.  He  clauns  the  Board  acted  arbitrarily 
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and  capriciously  in  classifying  him  IV-E.  He  took  no 
appeal  from  the  classification  by  the  Board. 

''*  *  *  a  registrant  cannot  come  to  a  court  for 
such  relief  until  he  has  exhausted  all  available 
and  sufficient  administrative  remedies  for  such 
arbitrary  action." 

Johnson  v.  U.S.,  126  Fed.  2d.  242-246. 
United  States  v.  DiLorenzo,  45  F.  Sujip.  590. 
Fletcher  v.  U.S.,  129  Fed.  2d  262. 
Rase  V.  U.S.,  129  Fed.  2d  204. 

SUMMARY 

The  indictment  was  sufficiently  definite  to  inform 
appellant  of  the  nature  of  the  charge  and  to  support  a 
plea  of  former  jeopardy. 

The  constitutionality  of  the  Act  of  Congress  which 
appellant  is  charged  with  violating  has  been  upheld  by 
all  of  the  authorities. 

Appellant's  Brief  admits  proof  of  facts  sufficient 
to  establish  all  elements  of  the  crime. 

Appellant  had  a  fair  and  impartial  trial,  and  the 
verdict  and  judgment  should  be  affirmed. 

Respectfully  submitted, 

FRANK  E.  FLYNN, 
United  States  Attorney, 
District  of  Arizona. 

E.  R.  THURMAN, 

Assistant  U.  S.  Attorney. 

Attorneys  for  Appellee. 
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IN  THE 

(Exrmxt  Qlnurt  nf  Apprala 

Jor  tlje  Nititli  (Eirratt 


ROBERT  EARL  HOPPER, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


APPELLEE'S  PETITION  FOR  A  REHEARING 

AND 

APPLICATION  FOR  STAY  OF  ISSUANCE  OF  MANDATE 


TO  THE  HONORABLE  WILLIAM  DENMAN, 
CLIFTON  MATHEWS,  AND  ALBERT  LEE 
STEPHENS,  ASSOCIATE  JUDGES  OF  THE 
CIRCUIT  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT : 

The  appellee  herein,  the  United  States  of  America, 
respectfully  petitions  this  Honorable  Court  for  a  re- 
hearing of  this  cause  upon  the  following  groimd : 

I. 

The  Court  erred  in  holding  that  the  indictment  in 
this  cause  should  have  been  quashed. 


ARGUMENT 

The  Court  states  in  its  opinion  that  the  indictment 
charges  only  that  appellant  registered  and  was  classi- 
fied by  the  board  as  a  conscientious  objector  found  fit 
for  general  service.  The  Court  then  concludes  that  the 
appellant  would  be  in  what  the  Court  calls  ''class  (b) ". 
What  the  Court  refers  to  in  its  opinion  as  class  (b)  is 
class  1-A-O  under  the  Selective  Service  Act.  We  respect- 
fully submit  that  the  Court  is  in  error  in  this  con- 
clusion. 

The  words  "found  fit  for  general  service"  in  the 
Selective  Service  Act  and  the  Regulations,  and  as  used 
in  the  indictment,  have  reference  only  to  the  physical 
condition  of  a  registrant.  They  have  no  meaning  at  all 
with  reference  to  military  service  or  work  of  national 
importance  under  civilian  direction.  This  is  clear  from 
a  review  of  the  Selective  Service  Regulations. 

The  words  ''general  service"  are  used  in  the  Regu- 
lations in  connection  with  the  words  "limited  service". 
The  Regulations  originally  provided  that  certain  regis- 
trants should  be  placed  in  1-A  if  they  were  found  fit 
"for  general  military  service  according  to  the  stand- 
ards prescribed  in  Volume  Six,  Physical  Standards." 
(See  Para.  342  of  First  Edition  of  Selective  Service 
Regulations.)  The  Regulations  originally  provided  that 
certain  registrants  should  be  placed  in  1-B  if  they  were 
found  fit  "for  limited  military  service"  according  to 
the  same  physical  standards.  (See  Para.  343  of  the 
First  Edition  of  the  Selective  Service  Regulations.) 
Amendment  No.  72,  effective  June  13,  1941,  to  Para. 
365  of  the  Regulations  provided  that  certain  registrants 
should  be  placed  in  Class  IV-E  if,  after  physical  ex- 
amination, they  are  found  "fit  for  general  military 
service,"  and  in  Class  IV-E  (limited  service)  if,  after 
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physical  examination,  they  are  found  "fit  only  for 
limited  military  service."  (See  Fed.  Reg.  Vol.  6,  p. 
2908.) 

Amendment  No.  102  revised  Paragraph  364  as  previ- 
ously revised  by  Amendment  No.  72.  (See  Fed.  Reg. 
Vol.  6,  p.  4252,  Aug.  21, 1941.)  As  amended,  Paragraph 
365  provided  that  in  Class  IV-E  should  be  placed  cer- 
tain registrants  fomid  to  be  "fit  for  general  service" 
and  in  Class  IV-E-LS  should  be  placed  certain  regis- 
trants found  to  be  "fit  only  for  limited  service." 

The  allegation  in  the  indictment,  that  the  appellant 
was  classified  as  a  conscientious  objector  and  found  fit 
for  general  service,  would,  standing  by  itself,  place 
him  in  either  a  I-A-0  classification  or  a  IV-E  classifica- 
tion. Any  uncertainty  that  might  arise  by  reason  of 
this  allegation  is  removed  by  the  allegation  in  the  in- 
dictment that  the  appellant  tvas  ordered  to  report  as  a 
conscientious  objector  for  civilian  ivork  of  national 
importance.  The  foregoing  allegations  clearly  place  ap- 
pellant in  Class  IV-E.  The  phrase  "conscientious  ob- 
jector" is  the  usual,  common  manner  of  referring  to 
one  placed  in  Class  IV-E.  Nowhere  in  the  record  has 
the  appellant  claimed  there  was  any  uncertainty  in  this 
indictment  as  to  the  classification  of  appellant.  Had 
the  appellant  claimed  any  uncertainty,  it  could  have 
been  corrected  by  a  bill  of  particulars. 

Since  it  is  alleged  in  the  indictment  that  the  appellant 
is  charged  with  the  duty  of  reporting  for  work  of  na- 
tional importance  when  notified  so  to  do,  it  is  not  fatal 
that  the  indictment  does  not  specify  in  detail  the 
classification  of  the  appellant,  his  age  and  residence, 
and  the  absence  of  factors  which  would  exempt  him 
from  the  operation  of  the  Act.  The  allegation  in  the 
indictment,  charging  aiDpellant  with  failure  to  perform 


that  duty  and  failure  to  report  for  work  of  national 
importance  as  required  of  him  under  the  Act,  neces- 
sarily includes  the  charge  that  he  is  within  the  proper 
age  group,  that  he  is  not  exempt  because  of  citizenship, 
and  that  he  was  classified  in  IV-E.  There  is  a  pre- 
sumption that  a  public  officer  has  properly  performed 
his  duties.  When  the  board  ordered  appellant  to  report 
for  work  of  national  importance,  there  was  a  presump- 
tion that  they  had  authority  and  jurisdiction  to  so 
order.  The  allegation  of  the  ultimate  fact  was  all  that 
was  necessary. 

The  authorities  are  practically  unanimous  in  holding 
that  one  must  obey  an  order  of  the  board,  and  the  ques- 
tion of  the  legality  of  such  order  camiot  be  raised  in  a 
prosecution  for  failure  to  obey.  The  only  method  of 
determining  the  legality  of  one's  detention  for  failure 
to  obey  such  an  order  is  by  habeas  corpus.  In  other 
words,  the  facts,  which  the  opinion  in  this  case  say 
must  be  alleged  in  the  indictment,  are  purely  defensive 
matters  which  are  controverted  by  the  allegations  in 
the  indictment  in  this  case.  Ex  parte  Stewart,  47  Fed. 
Sup.  415,  and  authorities  therein  cited,  and  authorities 
cited  in  Appellee's  Brief. 

The  general  rule  is  that  if  the  language  of  a  statute 
is  sufficient  to  apprise  the  accused,  with  reasonable 
certainty,  of  the  nature  of  the  accusation  against  him, 
an  indictment  drawn  in  that  language  is  sufficient.  See 
United  States  v.  Henderson  (C.C.A.D.C,  1941)  121 
F.  (2d)  75;  Potter  v.  United  States,  155  U.S.  438; 
Summers  v.  United  States,  (CCA.  4, 1926)  11  F.  (2d) 
583,  certiorari  denied  271  U.S.  681.  The  indictment  in 
this  case  follows  the  language  of  the  statute. 

This  indictment  fairly  informs  the  accused  of  the 
charge  which  he  is  required  to  meet  and  is  sufficiently 


specific  to  avoid  the  danger  of  hs  again  being  prose- 
cuted for  the  same  offense.  Consequently,  it  should  not 
be  held  insufficient.  See  Hewitt  v.  United  States, 
(CCA.  8,  1940)  110  F.  (2d)  1,  6;  Hagner  v.  United 
States,  285  U.S.  427,  431;  Beard  v.  United  States, 
(App.  D.C)  82  F.  (2d)  837,  840;  (and  authorities  cited 
Appellee's  Brief). 

The  foregoing  conclusions  are  positively  indicated 
by  the  fact  that  the  appellant  never,  at  any  stage  of  the 
proceedings,  raised  any  of  the  questions  upon  which 
this  Court  reversed  the  judgment.  We  urge  a  rehearing 
in  this  case  for  the  very  good  reason  that  the  Govern- 
ment has  never  had  the  opportunity  to  present  its  views 
on  these  questions.  In  the  record  in  the  trial  court,,  in 
the  briefs  on  appeal,  and  in  the  argument  before  this 
Court,  there  is  not  one  word  of  discussion  on  the  points 
which  were  first  raised  and  sustained  by  the  opinion 
in  this  case. 

We  have  not  attempted  in  this  petition  to  exhaust 
either  the  authorities  or  the  argument  in  support  of  the 
Government's  theory.  We  should  like  the  opportunity 
of  presenting  our  position  fully  at  a  rehearing. 

Respectfully  submitted, 

FRANK  E.  FLYNN, 
United  States  Attorney, 
District  of  Arizona. 

E.  R.  THURMAN, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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ROBERT  EARL  HOPPER, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 


APPLICATION  FOR  STAY  OF  ISSUANCE  OF  MANDATE 


TO  THE  HONORABLE  WILLIAM  DENMAN, 
CLIFTON  MATHEWS,  AND  ALBERT  LEE 
STEPHENS,  ASSOCIATE  JUDGES  OF  THE 
CIRCUIT  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT : 

In  tlie  event  that  this  petition  for  rehearing  should 
be  denied,  it  is  the  purpose  and  desire  of  appellee  to 
apph'  to  the  Supreme  Court  of  the  United  States  for 
issuance  of  a  Writ  of  Certiorari,  and  for  that  reason 
application  is  hereby  made  for  a  stay  of  the  issuance 


of  mandate  of  this  Honorable  Court  pending  the  pre- 
sentation and  determination  of  such  petition  for  Writ 
of  Certiorari. 

DATED  at  Phoenix,  Arizona,  this.... /.^ day  of 

January,  1943. 

Respectfully  submitted, 

FRANK  E.  FLYNN, 
United  States  Attorney, 
District  of  Arizona. 

E.  R.  THURMAN, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 


CERTIFICATE  OF  COUNSEL 

I,  FRANK  E.  FLYNN,  United  States  Attorney  for 
the  District  of  Arizona  and  attorney  for  appellee,  do 
certify  that  in  my  opinion  the  foregoing  Petition  for 
Rehearing  is  well  founded  and  meritorious  and  that 
neither  said  Petition  nor  said  Application  for  Stay  of 
Issuance  of  Mandate  are  interposed  for  the  purpose 
of  delay. 

DATED  at  Phoenix,  Arizona,  this...y^.tfL. day  of 

January,  1943. 

FRANK  E.  FLYNN, 

United  States  Attorney, 
District  of  Arizona. 

Attorney  for  Appelle. 
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ROBERT  EARL  HOPPER, 

Appellant, 


vs. 


UNITED  STATES  OF  AMERICA, 

Appellee. 


APPELLANT'S  PETITION  FOR  A  REHEARING 

AND 

APPLICATION  FOR  STAY  OF  MANDATE 


TO  HON.  CURTIS  D.  WILBUR,  FRANCIS  D. 
OARRECHT,  WILLIAM  DENMAN,  CLIFTON 
MATHEWS,  ALBERT  LEE  STEPHENS,  AND 
WILLIAM  HEALY,  ASSOCIATE  JUDGES  OF 
THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT : 

The  appellant  herein,  Robert  Earl  Hopper,  respect- 
fully petitions  this  Honorable  Court  for  a  rehearing 
of  this  cause  upon  the  following  grounds,  apparent  on 
the  face  of  the  majority  opinion  filed  herein  on  Decem- 
ber 6,  1943 : 


The  Court  erred  in  holding,  in  the  face  of  convinc- 
ing evidence  to  the  contrary,  that  the  hearing  held 
before  the  local  draft  board  of  Yavapai  County, 
Arizona,  on  June  20,  1941,  at  Prescott,  Arizona  (TR 
10-73-85),  was  not  a  proceeding  for  reclassification 
imder  the  regulations,  (footnote  No.  4,  p.  3,  of  Opin- 
ion). 

II 

The  court  erred  in  holding,  in  the  face  of  the  rec- 
ord, that ' ' appellant  has  at  no  time  contended  that  this 
hearing  effected  a  vacation  or  suspension  of  his  ex- 
isting classification",  as  the  record  is  definitely  to  the 
contrary,  (footnote  No.  4,  p.  3,  Majority  Opinion). 
(Our  emphasis.)  (See  Appellant's  Opening  Brief,  filed 
August  12, 1942,  pp.  21-23.) 

Ill 

The  Court  erred  in  holding,  in  effect,  that  the  hear- 
ing before  the  draft  board  of  Yavapai  Comity,  Arizona, 
on  June  20,  1941,  above  referred  to,  did  not  result  in 
suspending  or  nullifying  appellant's  prior  classifica- 
tion as  Class  IV-E. 

IV 

The  Court  erred  in  affirming  the  judgment  of  con- 
viction of  the  District  Court  of  the  District  of  Arizona, 
upon  the  gromids  above  and  hereinafter  stated. 

ARGUMENT 

We  think  the  error  assigned  mider  this  heading  that 
the  hearing  before  the  local  draft  board  on  Jime  20, 
1941,  was  not  a  proceeding  for  classification,  is  vividly 
shown  by  a  mere  reference  to  the  record  of  the  hearing 


before  the  local  draft  board,  as  it  ai)pears  on  \)\).  73-85 
of  the  Transcript  of  Record.  The  majority  opinion,  in 
footnote  4,  p.  3,  asserting-  that  ''there  is  no  reason  for 
catalo^'ing"  this  inquiry  as  a  proceedini;-  for  reclassifi- 
cation under  the  regulations,  and  it  is  abundantly  clear 
that  the  board  did  not  so  regard  it",  is  effectively  over- 
thrown by  the  record  as  to  how  the  draft  board  itself 
did  regard  this  hearing.  In  the  first  jjlace,  as  men- 
tioned on  p.  73  of  the  Transcrii)t  of  Record,  the  board, 
acting  for  and  in  behalf  of  the  government,  designated 
the  proceedings  of  June  20, 1941,  as : 

"Proceedings  before  the  Local  Board  of  Yavapai 
County,  June  20,  1941. 

Present:  Alfred  B.  Carr,  Chairman,  Lauren  V. 
Sears,  Joseph  W.  Berg,  Egbert  K.  Butcher,  Mem- 
bers, and  Nellie  G.  Prince,  Stenographer. 

Order  No.  217 
In  the  Matter  of  the  Application  of 

ROBERT  EARL  HOPPER,  JR.,  for  classifi- 
cation as  a  Minister  of  Religion,  and  his  applica- 
tion for  Extension  of  Time  within  which  to  Ap- 
peal the  Decision  of  the  Local  Board  of  Yavapai 
County." 

The  board,  therefore,  in  its  own  language  and  pur- 
suant to  its  own  judgment,  designated  the  i^roceedings 
as  "The  Application  of  Robert  Earl  Hojjper,  Jr.  for 
Classification  as  a  Minister  of  Religion."  Surely  the 
board  knew  what  it  was  doing  and  how  to  designate  it, 
to  wit :  As  a  proceeding  for  reclassification.  Apj^ellant 
was  not  then  classified  as  a  minister.  It  is  equally  cer- 
tain that  the  regulations  in  effect  at  that  time  required 
that  if  a  hearing  for  reclassification  was  held  to  "de- 
termine the  classification  of  the  registrant, ' '  the  classi- 
fication of  the  registrant  must  be  determined,  and  that 
*'such  determination  shall  he,  and  have  the  effect  of,  a 


netv  and  original  classification,  even  though  the  regis- 
trant is  again  placed  in  the  class  that  he  was  before  the 
case  was  re-opened."  (Our  italics).  See  Amenclment 
No.  60,  "amending  the  regulations  so  as  to  clarify  the 
13 ro visions  providing  for  local  boards'  consideration  of 
whether  the  classification  of  a  registrant  should  be 
changed. " 


■^to^ 


Federal  Register,  Vol.  6,  No.  104,  p.  2603,  with 
particular  reference  to  Sec.  XXX  as  amended, 
par.  385  a,  387  b  and  c,  and  388. 

This  regulation  is  quoted  from  and  conmiented  upon 
by  Judge  Denman  in  his  dissenting  opinion.  It  be- 
came effective  ten  days  after  its  j^romulgation  on  May 
26,  1941,  and  was  therefore  the  controlling  regulation 
on  the  date  of  said  hearing. 

Not  only  did  the  board  itself  consider  this  as  a 
hearing  for  reclassification,  but  it  went  on  through 
pp.  74  to  85  inclusive;  swearing  and  examining  wit- 
nesses, etc.,  with  the  same  formality  as  though  it  were 
a  court  of  record.  To  say  that  ''such  a  i^roceeding 
furnishes  no  reason  for  regarding  it  as  one  for  re- 
classification" is  flatly  refuted  by  the  record. 

It  is  clear,  then,  that  the  board  positively  and  de- 
liberatel}'  regarded  its  action  of  June  20,  1941,  "as  a 
proceeding  for  reclassification  under  the  regulations." 
It  is  equally  clear  that  appellant  has  specifically  con- 
tended that  the  hearing  effected  a  vacation  or  sus- 
pension of  his  existing  classification.  These  are  im- 
portant matters  and  go  to  the  very  heart  of  the  case. 
We  shall  presently  submit  more  upon  this  point.  The 
majority  opinion,  moreover,  in  speaking  of  the  occa- 
sion when  the  defendant  appeared  before  the  board  for 
this  hearing,  states  that  "the  members  thereof  interro- 
gated him,  apparently  for  the  purpose  of  satisfying 
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themselves  whether  there  was  any  ground  for  eonsider- 
hifj  his  claim  to  be  a  minister,  and  to  determine  his 
good  faith  or  lack  of  it."  (Italics  ours).  If  that  state- 
ment does  not  stamp  the  proceeding-  before  the  board 
as  one  based  on  an  application  for  reclassification,  we 
must  acknowledge  our  inability  to  give  it  any  meaning 
whatever. 

Moreover,  this  Exhibit  XIV  was  treated  throughout 
all  the  proceedings  herein  as  a  substantial  feature  of 
the  government's  case.  The  testimony  of  witnesses  be- 
fore the  draft  board  has  been  referred  to  and  relied 
ui)on  by  the  government,  to  serve  its  own  ends,  but  it 
seems  now  to  contend  tliat,  in  such  respects  as  it  may 
serve  the  interests  of  the  appellant,  it  has  no  existence. 

There  was  nothing  before  this  hearing,  and  nothing 
considered  by  it,  save  the  question  of  appellant's  clas- 
sification. It  was  either  a  "proceeding  for  reclassifi- 
cation" or  it  was  nothing.  And  the  government,  hav- 
ing so  paternally  sj^onsored  and  fostered  it,  can  now 
hardly  be  heard  to  say,  or  prompt  the  court  to  say, 
that  it  was  nothing. 

As  Judge  Denham  points  out  in  his  dissent,  the  ap- 
IDcllant  and  his  witnesses,  throughout  this  hearing,  not 
being  or  permitted  to  be  represented  by  counsel,  were 
at  a  disadvantage.  On  the  other  hand,  A.  B.  Carr,  who 
presided  at  the  hearing,  was  not  only  an  able  lawyer, 
but,  as  we  believe,  has  been  achnitted  to  practice  in 
this  court,  of  which,  of  course,  judicial  notice  will  be 
taken.  Had  this  "proceeding"  not  been  for  reclassifi- 
cation, he  would  not  have  given  it  that  significant 
title. 

II 

The  majority  opinion  further  says  that  "appellant 
has  at  no  time  contended  that  the  hearing  effected  a 


vacation  or  suspension  of  his  existing  classification." 
This  statement,  we  believe,  is  an  inadvertence  only 
because  for  the  moment  some  unanswerable  evidence 
to  the  contrary  escaped  the  Court's  attention.  It  ap- 
pears on  page  97  of  the  Reporter's  Transcript  that  the 
testimony  of  the  defendant  relating  to  his  transmis- 
sion to  the  draft  board  of  his  conscientious  objection 
papers,  was  as  follows: 

Q.  ^' After  you  filled  them  out,  did  you  ever  get  a 
notice  of  a  change  in  classification?"  (From 
I- A). 

A.    ^' Never  did." 

Q.    ''Did  you  ever  get  any  further  notice  from 
them  at  alH" 

A.    "No,  not  until  June,  when  they  said  to  'Report 
to  camp.'  That  is  the  first  I  knew  of  it." 
(This  order  was  dated  June  11,  and  he  re- 
ceived it  Jime  14).    (TR  81,  line  11). 

Q.     "Then  did  vou  go  in  to  see  the  local  board"?" 

(RT  p.  98.)" 
A.     "I  did." 

Q.     "Who  did  you  there  contact T' 
A.     "I  contacted  Mr.  Dise."   (Secretary  of  the 
Board.) 

Q.  ''Did  you  then  request  a  different  classifica- 
tion from  that  which  you  had  been  given?" 
(Our  italics). 

A.  "I  did.  Went  in  for  the  purpose  of  appealing 
my  case." 

Q.     "And  what  classification  was  that?" 

A.    "IV  E." 

(The  notice  to  go  to  camp  was  the  first  notice 
he  had  of  classification  as  IV  E.  (RT  p.  70). 

Q.  "And  you  said — was  the  notice  to  appear  to 
go  to  camp  the  first  notice  you  had  of  your 
classification  as  IV  E?" 


A.  '*Yes  sir,  with  the  exception  of  a  blank  I  re- 
ceived from  the  Citizens  Religious  Organiza- 
tion which  I  didn't  know  anything  about  at 
that  time,  not  havi)i(j  received  any  classifica- 
tion/' (Italics  ours). 

Q.     "Now  then,  you  went  in  to  Prescott  to  see 
Mr.  Dise;  see  the  board,  is  that  right?" 

A.     "That  is  right,  after  I  received  the  notice." 

Further  on  this  point,  and  referring  to  pp.  22-23 
of  Appellant's  Opening  Brief,  filed  August  12,  1942, 
with  the  Clerk  of  this  Court,  we  find  the  following: 

"And  if  the  Court  should  disregard  all  else, 
the  government's  evidence  (Govt.  Exhibit  XIV, 
TR  73)  conclusively  shows  that  defendant  was 
arrested,  tried,  and  sentenced  while  he  had  an  ap- 
plication pending  for  change  in  classification; 
this  is  evidenced  by  the  local  board's  own  steno- 
graphic report  of  proceedings.  (Exhibit  XIV)". 
(Italics  ours). 

Quoting  further,  from  page  2  of  the  same  brief,  we 
find  the  following. 

"Ul3on  receipt  of  the  aforementioned  order" 
(the  order  to  report  for  work  of  national  impor- 
tance, etc.)  "the  defendant  called  upon  the  selec- 
tive service  board  at  Prescott,  Arizona"  (defend- 
ant lives  on  a  farm  some  sixty  miles  from  Prescott 
in  an  inaccessible  cattle  ranch  country  or  commun- 
ity) "and  advised  them  that  he  had  never  received 
a  notice  of  his  classification  of  IV  E,  and  then  in- 
formed the  board  or  its  secretary,  that  he  had 
been  erroneously  classified'  and  that  he  tvas  one 
of  Jehovah's  Witjiesses  and  a  Minister  of  the 
Truth,  and  as  such  he  was  commissioned  'to  preach 
this  gospel  of  the  Kingdom  in  all  the  world  for  a 
Witness'  and  as  such  minister  he  was  entitled  to 
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the  classification  of  ordained  minister  of  religion, 
or  IV  D.  He  then  made  application  for  such  clas- 
sification of  IV  D  and  the  local  hoard  held  a,  hear- 
ing upon  this  matter.  (TR  73,  Government's  Ex- 
hibit XIV).  The  local  hoard  never  did  dispose  of 
this  applicatioyi  and  never  did  act  upon  the  evi- 
dence adduced  at  the  hearing  of  said  application." 
(Italics  ours). 

Ill 

From  the  foregoing  discussion  it  is  plainly  estab- 
lished that  the  hearing  before  the  local  board  at  Pres- 
cott  on  Jime  20,  1941,  was  in  every  sense  "a  proceed- 
ing for  reclassification,"  and  under  Amendment  60  of 
the  regulations  above  referred  to,  it  resulted  in  a  can- 
cellation of  appellant's  existing  classification  and  left 
him  as  he  is  today,  free  from  any  classification  what- 
soever. It  is  the  undisputed  law  of  the  land. 

Some  stress  is  laid  in  the  opinion  on  the  fact  that 
inasmuch  as  appellant  had  admitted  receiving  all 
other  notices  mailed  to  him  by  the  draft  board,  it  is 
strongly  implied  that  in  all  probability  he  also  season- 
ably received  the  notice  clasifying  him  IV  E.  We 
think  the  opposite  conclusion  has  more  support  in  rea- 
son and  justice.  If  he  had  been  faithful  in  responding 
to  all  the  other  notices  and  orders  he  had  received, 
and  this  is  not  only  not  questioned,  but  advanced  by 
the  government,  w^e  think  it  all  the  more  probable  that, 
had  he  received  the  notice  of  his  IV  E  classification, 
it  obviously  being  of  great  importance  to  him,  he 
would  have  instantly  responded  by  appearing  before 
the  board.  In  other  words,  the  circumstances  above 
mentioned  lend  far  greater  support  to  the  testimony 
of  the  appellant  that  he  had  not  received  the  notifi- 
cation than  to  the  theory  of  the  majority  opinion,  that 
he  was  misrepresenting  the  facts  in  denying  such  re- 


ceipt.  For  that  matter,  we  do  not  find  anywhere  in 
the  record  that  ai)pellant  disregarded  the  advice  of 
the  comically  servant  and  the  notice  he  had  received 
from  a  Quaker  organization  concerning  his  prospective 
service  in  the  civilian  camp.  What  we  do  find  is,  that 
because  he  had  not  received  any  notice  from  his  draft 
board  of  his  IV  E  classification,  or  of  any  classifica- 
tion other  than  1-A,  he  believed  it  to  be  right  and 
proper  that  he  should  await  such  notice  before  taking 
any  action ;  manifestly  a  prudent  course. 

Further,  the  majority  opinion  (p.  3)  contains  this 
rather  caustic  suggestion : 

*^From  his  story  the  board  was  warranted  in  be- 
lieving not  only  that  he  was  trifling  with  the 
truth  when  he  denied  knowledge  of  his  IV  E  clas- 
sification, but  that  his  present  claim  to  exemption 
as   a  minister  was  a  mere  pretense." 

We  think  the  facts  above  stated  present  a  suffi- 
cient refutation  of  this  disparaging  remark. 

Also,  it  was  show^n  not  only  by  the  testimony  of  the 
defendant,  but  that  of  Edward  F.  Bucey,  a  witness 
for  him  (RT  p.  113)  that  he  had  been  out  with  the 
defendant  many  times  carrying  the  gospel  message 
to  people  with  Mr.  Hopper ;  also  that  it  was  his  duty  as 
a  comj^any  servant  to  issue  identification  cards  to  var- 
ious ministers.  He  was  asked  if  he  issued  one  to  Robert 
Hopper,  and  his  answer  was  that  he  did,  stating  that 
it  w^as  identical  with  defendant's  Exhibit  C  for  iden- 
tification, and  that  it  is  the  regular  witness  testimony 
card  for  Jehovah's  Witnesses. 

This  witness  also  stated  that  he  actually  had  occasion 
to  observe  defendant  in  preaching  the  gospel  from  some 
time  in  February,  1940  (RT  p.  114),  when  he  came 
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from  California  and  became  associated  with  the  com- 
pany, mitil  the  last  of  Jmie,  1940,  when  he  left  there. 
He  was  asked  whether  at  that  tune  the  defendant  reg- 
ularly preached  the  gospel,  and  he  answ^ered,  "Every 
Sunday." 

His  mother,  Mrs.  Fern  Hopper,  (RT  p.  115)  was 
asked  if  she  had  occasion  to  observe  her  son  in  the 
service  of  preaching  the  gospel.  She  answered,  "Yes 
I  have.  Ever  since  he  has  been  in  Camp  Verde  he  has 
preached  the  gospel,  since  February,  1940,  two  years," 
and  when  asked  if  he  was  still  engaged  in  so  preaching, 
she  answered,  "Very  much  so."  All  this  does  not  in- 
dicate that  his  claun  of  being  a  minister  is  a  "pre- 
tense." 

Incidentally,  his  mother  offered  convincing  evidence 
that  her  son  had  never  received  any  notification  of  his 
classification  imder  the  Selective  Service  Act  (RT  p. 
117).  She  said  that  she  could  swear  positively  he  never 
did,  and  when  asked  "How  do  you  know  it  never  ar- 
rived?", she  said,  "Because  I  watched  the  mail  and 
looked  for  it  and  expected  it,  and  it  never  came."  When 
asked  who  got  the  mail  every  day,  she  said,  "I  got  it 
every  day  at  that  time;  that  is,  I  picked  up  the  sack 
and  distributed  the  mail."  Further,  on  page  120,  the 
witness  was  asked  whether  or  not  she  was  watching 
the  mail  to  see  what  ruling  the  board  had  made,  and 
whether  this  went  on  up  until  Jime,  and  she  said,  "I 
watched  all  the  time,  and  Bob  and  I  talked  and  won- 
dered why  it  didn't  come  in." 

In  the  testimony  of  William  Robert  Dingman,  as 
appears  on  pages  TR  74  to  77  inclusive,  he  testified 
that  he  was  a  company  servant  of  Prescott  Company 
of  Jehovah's  Witnesses.  He  stated  that  he  had  re- 
ceived, early  in  the  year  1941,  advice  from  the  General 
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Counsel  of  Jehovah's  Witnesses  that  it  had  been  ruled 
between  said  General  Counsel  and  the  entire  Exec- 
utive Staff  of  the  Selective  Service  at  Washington, 
that  Jehovah's  Witnesses  possessing  the  credentials  of 
ordination  and  serving  as  ministers  of  religion  for 
Jehovah's  Witnesses  were  entitled  to  exemption  as 
regular  or  ordained  ministers,  or  as  IV  D.  The  defend- 
ant, he  said,  had  stated  to  him  at  Camp  Verde  about 
the  last  of  May,  1941,  that  his  classification  was  1  A; 
that  he  had  registered  in  his  original  papers  as  a  con- 
scientious objector  and  had  never  received  his  con- 
scientious objector  blanks  imtil  he  went  after  them; 
that  as  soon  as  he  did  obtain  them,  he  had  a  discussion 
with  the  draft  board,  and  since  then  he  had  not  heard 
a  thing;  that  this  was  in  the  latter  part  of  May  or  the 
first  of  June,  1941.  He  was  then  asked  by  the  chair- 
man of  the  draft  board  (TR  p.  77)  : 

Q.  ' '  He  stated  that  he  had  not  received  the  papers 
in  which  he  claimed  to  be  a  conscientious  ob- 
jector?" 

A.  "Oh  no.  He  stated  he  had  not  received  any 
further  classification."  (Our  italics). 

At  this  point  we  wish  to  notice  the  remarks  found 
on  page  8  of  the  majority  opinion,  as  follows : 

"Congress  and  the  Selective  Service  alike  have 
been  considerate  in  their  treatment  of  those  pos- 
sessing scruples  against  participation  in  war. 
Surely  it  is  not  expecting  too  much  to  require  of 
them  that  they  do  civilian  work  of  national  impor- 
tance at  a  time  when  their  brothers,  imder  the 
same  compulsion,  are  giving  their  lives  for  them 
and  for  the  nation." 

It  is  plaiQ  that  the  appellant  in  this  case  did  not 
think  it  was  expecting  too  much  of  him  that  he  do 
civilian  work  of  national  importance  duriug  the  war. 
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As  a  matter  of  fact,  he  had  been  for  five  years  (TR 
93)  and  was  then  engaged  in  that  work,  as  vitally  im- 
portant to  the  nation  as  any  occupation  could  be,  to 
wit,  that  of  farming  and  raising  cattle.  He  is  compe- 
tent at  his  w^ork ;  he  has  been  notably  successful  as  man- 
ager of  the  ranch  upon  which  he  is  and  has  been  em- 
ployed. It  is  not  unreasonable  to  believe  that  this  work, 
at  his  home  ranch,  has  resulted  in  a  much  greater  con- 
tribution to  the  war  effort  than  could  jDossibly  have 
resulted  under  different  circumstances,  under  new 
and  strange  directives,  wherein  it  would  be  long,  if 
ever,  ere  he  could  approximate  the  same  efficiency 
that  has  marked  his  work  on  the  home  ranch. 

IV 

From  the  foregoing  discussion  it  is  established  that 
the  appellant  was  arrested,  tried,  convicted,  and  sen- 
tenced while  he  was  wholly  free  from  any  classification 
whatsoever  under  Selective  Service  regulations  as  they 
existed  prior  to  or  on  and  after  the  date  appellant  was 
ordered  to  report  to  camp  for  service. 

Amendment  to  Regulation  60,  Federal  Register 
Vol.  6,  No.  104,  p.  2603,  pars.  385,  387b,  and  388. 

Therefore,  no  public  offense  under  these  regulations 
could  possibly  have  been  legally  charged  against  him, 
or  of  which  he  could  have  been  legally  convicted. 

Nor  is  there  any  sound  reason  to  believe  that,  had 
the  draft  board  been  fair  and  considerate  enough  to 
dispose  of  the  matter  of  appellant's  application  for  re- 
classification after  the  hearing,  he  would  not  have  re- 
ported to  the  designated  camp.  He  believed  not  only 
that  his  classification  was  suspended,  but  that  he  had 
made  an  appeal  which  he  thought  was  pending,  (RT 
76,  et  seq.).  Evidently  he  did  not  realize  the  distinction 
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between  an  appeal  and  a  request  for  reclassification. 
He  had  no  counsel  then. 

Further,  if  the  draft  board  had  decided  his  classifi- 
cation adversely  and  had  notified  appellant  thereof,  he 
would  then  have  had  a  valid  appeal.  Instead,  the  board 
instituted  this  prosecution.  The  entire  proceeding  sub- 
sequent to  the  hearing-  was  misleading  and  unfair  so 
far  as  the  draft  board  is  involved. 

It  is  urged  in  the  concurring  opinion  of  Judge 
Mathews,  touching  appellant's  assignment  of  error  in 
the  denial  of  his  motion  for  a  directed  verdict  at  the 
close  of  all  evidence,  that  the  ruling  is  not  a  part  of  the 
bill  of  exceptions.  If  we  adhere  to  naked  technicality 
and  consider  nothing  beyond,  this  view  of  the  record 
has  some  merit,  but  let  us  examine  the  record  a  little 
further. 

First,  the  minute  entry  of  March  28,  1942,  that 
*' counsel  for  the  defendant  now  renews  motion  for 
a  directed  verdict  on  the  same  grounds  heretofore 
given"  (at  close  of  the  government's  case,  TR  p.  10), 
' '  and  it  is  ordered  that  said  motion  be  and  is  hereby  de- 
nied," (TR  p.  12).  Thus  far  Judge  Mathews'  excerpt 
is  complete  and  correct,  but  a  few  lines  farther  along 
on  the  same  page,  which  we  think  escaped  his  attention, 
we  find  that : 

''Counsel  for  the  defendant  further  excepts  to 
the  court's  refusal  to  give  defendant's  requested 
instructions  to  the  jury." 

This,  of  course,  embraced  all  instructions  that  had  been 
rejected. 

Here,  then,  is  the  exception  itself. 

We  find  it  also  urged  as  error  in  the  notice  of  appeal 
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(TR  p.  19)  and  in  appellant's  assignment  of  errors 
No.  12,  (Appellant's  Opening  Brief,  p.  6), 

It  cannot  be  denied  that  the  motion  to  direct  a  ver- 
dict was  made  at  the  close  of  all  evidence  and  excepted 
to  seasonably.  Admittedly  it  was  made,  refused,  and 
exception  noted  at  the  close  of  plaintiff's  case,  and  ad- 
mittedly made  and  denied  at  the  close  of  all  the  evi- 
dence. The  exception  to  the  latter  ruling  is  not  men- 
tioned by  Judge  Mathews,  but  the  record  of  it  is  clear. 
The  only  question  is,  will  this  inadvertent  omission  of 
former  comisel  in  this  case,  to  include  these  matters  in 
the  formal  bill  of  exceptions,  deter  this  court  from 
considering  the  claimed  error,  when  complete  knowl- 
edge of  it  is  otherwise  shown  ?  It  seems  to  us  that,  for 
the  court  to  consider  such  a  deterrent,  would  be  forsak- 
ing the  substance  and  pursuing  the  shadow. 

We  think  the  case  of  Danaher  v.  United  States,  39 
Fed.  (2)  325,  applies  here: 

*' Unless  there  is  substantial  evidence  of  facts 
excluding  every  hypothesis  except  guilt,  the  trial 
court  must  instruct  the  jury  to  acquit." 

The  court  also  says  in  this  case : 

"Where  all  substantial  evidence  is  as  consistent 
with  innocence  as  with  guilt,  the  appellate  court 
must  reverse  the  conviction." 

We  beg  leave  to  remind  the  court  that  in  the  argu- 
ment of  this  appeal  in  Los  Angeles  on  October  5,  1942, 
present  counsel  suggested  to  the  court  his  desire  to 
make  use  of  the  reporter's  transcript.  It  was  suggested 
to  him  from  the  bench  that  possibly  the  United  States 
attorney,  then  present,  would  agree  that  this  transcript 
might  be  treated  as  a  part  of  the  record.  The  United 
States  attorney  agreed  in  open  court  that  the  transcript 
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might  be  so  considered.  He  had  ends  of  his  own  to  be 
subserved,  which  he  stated.  As  present  counsel  under- 
stood it,  an  order  to  that  effect  was  then  made.  At  any 
rate,  the  transcript  was  freely  used  by  counsel  for  both 
sides  in  the  ensuing  arguments,  and  thenceforth. 

We  submit  the  foregoing  argiunent,  together  with 
Judge  Denman's  dissenting  opinion  and  the  authori- 
ties he  cites,  as  convincing  reasons  why  a  rehearing 
should  be  granted  and  the  judgment  of  conviction  re- 
versed. 


Respectfully  submitted, 

E.  S.  CLARK, 
Attorney  for  Appellant. 
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APPLICATION  FOR  STAY  OF  ISSUANCE  OF  MANDATE 

TO  HON.  CURTIS  D.  WILBUR,  FRANCIS  D. 
OARRECHT,  WILLIAM  DENMAN,  CLIFTON 
MATHEWS,  ALBERT  LEE  STEPHENS,  AND 
WILLIAM  HEALY,  ASSOCIATE  JUDGES  OF 
THE  CIRCUIT  COURT  OF  APPEALS  FOR  THE 
NINTH  CIRCUIT : 

In  the  event  that  this  petition  for  rehearing  should 
be  denied,  it  is  the  purpose  and  desire  of  appellant  to 
apply  to  the  Supreme  Court  of  the  United  States  for 
issuance  of  a  Writ  of  Certiorari,  and  for  that  reason 
application  is  hereby  made  for  a  stay  of  the  issuance 
of  mandate  of  this  Honorable  Court  pending  the  pres- 
entation and  determination  of  such  petition  for  Writ 
of  Certiorari. 

Dated  at  Phoenix,  Arizona,  this  30th  day  of  Decem- 
ber, 1943. 

Respectfully  submitted, 

E.  S.  CLARK, 
Attorney  for  Appellant. 
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CERTIFICATE  OF  COUNSEL 

I,  E.  S.  Clark,  attorney  for  appellant,  do  certify  that 
in  my  opinion  the  foregoing  Petition  for  Rehearing  is 
well  founded  and  meritorious  and  that  neither  said 
Petition  nor  said  Application  for  Stay  of  Issuance  of 
Mandate  is  interposed  for  the  purpose  of  delay. 

Dated  at  Phoenix,  Arizona,  this  30th  day  of  Decem- 
ber, 1943. 

E.  S.  CLARK, 

Attorney  for  Appellant. 
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In  the  District  Court  of  the  T"^nited  States  for  the 
District  of  Idaho,  Northern  Division 

No.  1488 

MARTIN  WOLDSON, 

Plaintiff, 
vs. 

S.  M.  BAUMAN,  ROY  COPELAND  and  THE 
NATIONAL  SURETY  COMPANY,  a  corpo- 
ration of  the  State  of  New  York, 

Defendants. 

COMPLAINT 

Plaintiff    complains    and    for    cause    of    action 
ag:ainst  said  defendants,  alle,2:es  and  states : 


•Page    numberins    appearing    at    foot    of    page    of    original    certified 
Transcript   of   Record. 
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I. 

That  at  all  the  times  herein  mentioned  and  for 
more  than  twenty  years  immediate!}"  preceding  the 
commencement  of  this  action,  the  plaintiff  has  been 
and  now  is  a  citizen  and  resident  of  the  city  of 
Spokane  in  the  State  of  Washington,  and  that  at  all 
the  times  mentioned  in  plaintiff's  complaint  the 
defendants  S.  M,  Bauman  and  Roy  Copeland  have 
been  and  now  are  residents  and  citizens  of  Boundary 
County  in  the  State  of  Idaho  and  that  at  all  the 
times  mentioned  herein  the  defendant  National 
Surety  Company,  a  corporation  has  been  and  now 
is  a  corporation  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York 
and  engaged  in  writing  Fidelity  Bonds  in  the  State 
of  Idaho  and  the  amount  in  controversy  in  this  suit 
exceeds  the  sum  of  $3,000,  exclusive  of  interest  and 
costs. 

II. 

That  heretofore  and  on  or  about  the  16th  day  of 
August,  1920  a  petition  was  duly  filed  in  the  Dis- 
trict Court  of  the  Eighth  Judicial  District  of  the 
State  of  Idaho  in  and  for  the  County  of  Boundary 
for  the  organization  of  Drainage  District  No.  1  of 
Boundary  County,  Idaho  to  [3]  include  lands  in 
Sections  19,  20,  27,  28,  29,  30,  31,  32,  33  and  34  Tw]). 
62  N.R.  1  E.B.M.  and  lands  in  Sections  4,  5,  6,  8 
and  9  in  Twp.  61  N.R.  1  E.B.M.  and  in  Sections  25 
and  36  in  Twp.  62  N.R.  1  W.B.M.  all  in  Boundary 
County,  Idaho,  which  said  lands  include  the  lands 
hereinafter   particularly   described.      Said   petition 
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was  filed  on  or  about  August  16,  1920  and  an  order 
was  thereupon  duly  entered  directing  notice  of  the 
hearing  upon  said  petition  to  be  given  and  notice 
of  hearing  thereon  was  duly  given  by  the  Clerk  of 
said  Court  which  said  notice  was  duly  published  as 
required  by  law  and  due  proof  of  such  publication 
made  and  filed  in  said  cause,  and  in  accordance  with 
said  notice  and  the  order  directing  the  same  to  be 
given  said  matter  came  regularly  on  for  hearing  on 
October  21,  1920  and  after  hearing  said  matter  the 
Court  made  and  caused  to  be  filed  its  findings  of 
fact  and  conclusions  of  law  and  upon  the  same  and 
in  accordance  therewith  entered  a  decree  organizing 
Drainage  District  No.  1  of  Boundary  Comity,  Idaho, 
which  said  decree  was  dated  October  21,  1920  and 
filed  October  22,  1920,  a  true  and  correct  copy  of 
which  is  hereto  attached  marked  Exhibit  "A"  and 
made  a  ])art  hereof  as  fully  as  if  written  in  full 
herein,  and  plaintiff  alleges  that  said  decree  is  un- 
appealed  from,  and  at  all  times  since  has  been  and 
now  is  in  full  force  and  effect. 

III. 

That  thereafter  an  assessment  roll  was  duly  and 
regularly  prepared  and  after  notice  given  as  re- 
quired by  law,  said  assessment  roll  was  duly  a}> 
approved  by  said  court.  Thereafter  a  supplemental 
re])ort  was  made  and  such  proceedings  were  had, 
after  due  notice  given  as  required  by  law,  and  an 
additional  and  supplemental  assessment  was  duly 
made  by  the  Court  upon  all  of  the  lands  in   said 
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District  and  a  contract  was  entered  into  for  the 
construction  of  the  proposed  improvements  in  the 
manner  proposed  and  the  same  were  constructed  in 
[4]  accordance  with  the  j^lans  and  specifications 
adopted  and  approved  by  the  Court.  At  the  time 
both  of  said  assessments  were  approved  they  in- 
chided  430  acres  of  land  in  what  is  known  as  Frye's 
Lake  which  was  then  covered  with  water  and  un- 
surveyed  and  tliere  was  assessed  against  the  same 
in  the  first  assessment  $13,994.46.  Said  District  also 
included  1015.5  acres  which  was  wdthin  what  was 
known  as  Sproll's  or  Mirror  Lake,  which  was  also 
unsurveyed  and  against  which  an  assessment  in  the 
sum  of  $33,005.38  was  made  on  the  first  assessment. 
By  the  supplemental  assessment  an  additional  sum 
of  $6,460.05  was  assessed  against  the  said  430.67 
acres  in  Frj^e  Lake  and  an  additional  assessment 
in  the  sum  of  $15,232.50  was  levied  against  the  said 
1015.5  acres  in  Sproll  or  Mirror  Lake. 

Thereafter  for  the  purpose  of  more  particularly 
describing  said  lands  which  had  been  within  said 
Sproll  or  Mirror  Lake,  both  of  which  j^our  peti- 
tioner alleges  were,  at  the  time  of  the  drainage 
thereof,  meander  lakes,  said  Drainage  District  No. 
1  for  the  purpose  of  definitely  locating  the  same 
so  that  the  same  could  be  properly  assessed  and 
described  for  assessment  purposes,  caused  said  land 
within  said  former  Frye,  and  Sproll  or  Mirror 
T^akes  to  be  surveyed  and  be  divided.  The  lands  in 
Sproll  or  Mirror  Lake  were  divided  into  27  tracts, 
1  to  27  inclusive,  and  the  said  District  for  the  pur- 
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pose  of  assessment  allocated  the  same  to  the  owners 
of  land  bordering-  on  said  lake  and  in  like  manner 
divided  Frye  Lake  into  17  lots  and  likewise  allo- 
cated the  same  to  the  owners  of  land  bordering  on 
Fry  Lake  and  theveui)on  said  Commissioners  filed 
their  report  showing  said  conditions  and  plaintiff 
alleges,  that  all  parties  in  interest,  including  said 
Drainage  District  No.  1  acquiesced  therein  and  said 
lands  have  thereafter  been  transferred  and  de- 
scribed by  said  lots  except  as  hereinafter  alleges 
and  said  lands  have  been  held,  owned  and  occu.pied 
by  the  persons  to  whom  the  same  were  allocated 
and  their  [5]  successors  in  interest,  and  have  been 
generally  known,  transferred  and  assessed  by  the 
lot  numbers  given  them  and  the  supplemental  re- 
port of  the  Commissioners  show  such  fact  and  con- 
dition and  particularly  shows  the  exact  description 
of  lot  numbei's  was  filed  in  said  Court  having  juris- 
diction thereof,  and  after  due  hearing  thereof  said 
petition  was  duly  approved  by  the  Court  in  said 
proceedings  in  the  month  of  August,  1924, 

Supplementary  thereto  some  of  said  lot  numbers 
were  changed  so  that  where  one  owner  obtained 
more  than  one  lot  as  originally  numbered,  all  of 
his  lots  retained  the  one  number  only  and  there- 
after the  addition  of  the  letters  of  the  alphabet 
were  added  in  their  order. 

IV. 

Plaintiff  alleges  that  some  of  the  lateral  ditches 
contem]:>lated  by  the  original  construction  plan,  but 
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which  were  not  inchided  with  the  original  contract 
and  were  by  the  Commissioners  of  said  District 
eliminated,  were  not  built  and  the  area  to  be  taken 
for  said  ditches  was  assessed  and  added  to  the  as- 
sessment of  the  owners  in  an  amended  roll  was 
approved  by  the  Court  and  levied  an  uniform  as- 
sessment against  all  of  the  lands  within  said  Dis- 
trict, and  particularlv  within  Frye  and  Sproll  or 
Mirror  Lakes  in  the  sum  of  $47.5016  per  acre.  Ob- 
jection was  made  to  said  assessment  and  report 
by  the  owners  of  said  parcels  of  land  Nos.  3,  4,  5, 
6,  7,  8,  9,  10,  11,  12,  13  and  14  inclusive,  within 
the  Sproll  or  Mirror  Lake  area,  appearing  by  their 
attoraey  0.  C.  Wilson  of  Bonners  Ferry,  Idaho,  for 
the  reason  that  said  lands  had  not  been  drained  or 
reclaimed. 

Said  matter  came  on  for  hearing  and  the  parties 
appeared  and  by  stipulation  entered  into  on  said 
hearing,  the  District  secured  the  right  of  way  for 
additional  ditches  in  both  Frye  and  Sproll  or  Mirror 
Lakes  and  it  was  agreed  said  ditches  would  be,  by 
the  said  Commissioners  of  said  District  No.  1,  dug, 
cleaned  out,  deepened  and  improved  so  [6]  as  to 
suitably  and  effectively  drain  said  land  above  de- 
scribed within  a  reasonable  length  of  time  and  on 
a  hearing  thereof  the  Court  entered  its  decree  dated 
August  24,  1924,  providing  among  other  things  as 
follows: 

''It  is  further  ordered,  adjudged  and  de- 
creed that  the  Commissioners  of  Drainage  Dis- 
trict No.  1  of  Boundarv  Comity,  Idaho,  within 
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a  reasonable  time,  clean  out,  deepen  and  ini- 
])rove  the  present  drainage  ditch  so  as  to  suit- 
ably and  effectively  drain  the  land  of  objec- 
tors, to-\vit: 

MIRROR  or  SPROT.L'S  LAKE  AREA 

Parcel  No. 
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"     "    3 

t  i 

9 

"      61  N.,  "   1  E 

3 

"  N.60  Rods 
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"     1    *< 

8 

"      61  N.,  "   1  E 

V. 

The  Commissioners  of  said  District  failed  to  com- 
ply with  said  order  and  decree  and  the  said  land 
above  referred  to  was  not  drained  and  thereafter 
the  owner  of  said  land  made  application  to  the 
Court  in  which  said  cause  was  pending  for  an  order 
on  the  Commissioners  of  Drainage  District  No.  1 
to  show  cause  why  they  did  not  comply  with  said 
order  and  decree,  and  said  order  to  show  cause  was 
issued  December  13,  1924  and  recorded  on  Decem- 
ber 27,  1924.  The  hearing  upon  said  matter  was 
continued  from  time  to  time  and  the  Commissioners 
of  said  district  filed  their  answer  thereon  on  or 
about  the  month  of  March,  1925.  Said  matter  come 
regularly  on  for  hearing  and  upon  said  hearing  the 
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Court  made  and  entered  its  Findings  of  Fact  and 
Conclusion  of  Law  and  Decree  wherein  it  was  found 
and  decreed  that  said  land  had  not  been  drained 
and  reclaimed  and  that  they  would  have  been 
drained  [7]  if  the  drainage  ditches  had  not  been 
obstructed  and  had  been  built  and  the  laterals  con- 
structed as  recommended  by  the  Engineer  and  in 
said  order  and  decree  in  said  proceedings  the  said 
Court  ordered  tlie  Commissioners  of  the  District  to 
forthwith  clean  out  said  drainage  ditches  and  con- 
struct such  laterals  as  might  be  required;  to  lower 
the  outlet  of  the  ditches  and  make  such  adjust- 
ments as  might  be  required  to  drain  said  lands,  a 
cojjy  of  which  said  Findings  of  Fact  and  Conchi- 
sions  of  Law  is  hereto  attached,  marked  Exhibit 
''B"  and  made  a  part  hereof. 

That  upon  said  hearing  the  Court  made  and  en- 
tered its  order  and  decree  upon  said  Findings  of 
Fact  and  Conclusions  of  Law,  a  copy  of  which  said 
Decree  is  hereto  attached  marked  Exhibit  *'C"  and 
made  a  part  hereof,  and  both  are  adopted  as  a  part 
of  this  allegation,  the  same  as  if  written  in  full 
herein. 

VI. 

Again  the  Commissioners  of  said  Drainage  Dis- 
trict No.  1  did  not  comply  with  said  order  and  de- 
cree and  said  lands  remained  undrained  and  not 
suitable  for  cultivation,  and  could  not  be  culti- 
vated and  thereafter  and  about  the  latter  part  of 
the  year  1927  or  the  early  part  of  1928,  the  Com- 
missioners of  said  District  presented  an  application 
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to  the  Court  liaviiif?  jurisdiction  thereof,  and  in 
whicli  said  Drainage  District  No.  1  was  located  and 
organized,  wherein  they  set  forth  their  faihire  to 
coni])ly  with  said  former  order  and  soug])t  addi- 
tional authority  to  make  changes  and  install  a 
booster  pump  and  on  or  about  the  20th  day  of  Feb- 
ruary, 1928,  after  a  hearing  had  upon  said  matter, 
they  secured  and  said  Court  entered  an  order  re- 
quiring the  said  Commissioners  of  Drainage  Dis- 
trict No.  1  to  dee])en  and  clean  out  said  ditches, 
construct  other  ditches,  install  booster  pump  and 
do  whatever  was  necessary  to  make  all  of  the  land 
in  said  Drainage  District  No.  1  suitable  for  agri- 
cultural purposes,  a  copy  of  which  said  order  above 
referred  to  is  hereto  attached  marked  Exhibit  "D" 
and  made  a  part  hereof  as  fully  as  if  alleged  and 
set  forth  in  full  herein,  and  the  plaintiff  alleges 
that  the  Conunissioners  of  said  Drainage  District 
No.  1  have  not  and  never  have  complied  with  said 
order.  [8] 

VII. 
None  of  said  orders  requiring  the  construction 
of  said  ditches,  the  cleaning  out,  and  deepening  of 
said  ditches  and  the  doing  of  the  work  in  reclaim- 
ing said  land  as  to  that  portion  of  the  land  within 
Sproll  or  Mirror  Lake  were  ever  complied  with  by 
the  Commissioners  of  said  District  and  all  of  said 
orders  are  still  in  full  force  and  effect  and  by  reason 
thereof  for  many  years  all  of  said  land  was  un- 
suitable for  cultivation,  but  by  recent  actions  part 
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of  said  land  has  now  been  made  suitable  for  cul- 
tivation and  tillable. 

VIII. 

At  the  time  the  land  within  the  acreage  herein- 
before described  was  originally  assessed,  it  was  lake 
beds  and  the  condition  thereof  was  only  generally 
known  as  said  land  had  always  been  covered  with 
water  and  had  never  been  dry  so  that  the  condition 
of  the  same  could  be  seen.  Thereafter  a  portion  of 
said  lake  had  been  drained  and  a  supplemental 
and  additional  assessment  roll  was  filed  covering  the 
assessment  in  said  area  and  due  notice  was  given 
and  hearing  was  had  thereon  and  said  assessment 
roll  was  confirmed  and  approved  by  which  an  as- 
sessment was  duly  levied  upon  each  and  every  acre 
of  land  belonging  to  said  objectors  in  the  sum  of 
$47.5016  but  on  condition  that  the  Commissioners 
of  said  Drainage  District  ^o.  1 

"clean  out  said  ditch  to  the  original  level 
thereof  and  maintain  said  ditch  of  said  original 
level,  construct  such  laterals  as  may  be  re- 
quired, and  lower  the  outlet  of  the  ditch  or 
make  such  adjustment  thereof  as  may  be  re- 
quired, and  to  do  all  of  said  work  under  such 
engineermg  supervision  and  direction  as  is 
acceptable  to  the  Commissioners  of  said  Dis- 
trict and  the  objectors." 

The  parties  who  were  the  Commissioners  of  Drain- 
age District  No.  1  at  the  time  said  order  and  de- 
cree was  made,  performed  some  work  but  never 
fully  complied  with  said  order  and  said  order  has 
never  been  complied  with  by  the  officials  of  said 
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District  since  it  was  made  and  by  reason  thereof 
a  large  portion  of  the  land  now  belonging  to  this 
plaintiff  within  said  Mirror  Lake  area  was  never 
reclaimed.  [9] 

IX. 

In  the  year  1939  your  petitioner  made  a  request 
on  the  Commissioners  of  said  District  to  complete 
said  work  as  provided  by  said  orders  and  decrees, 
but  instead  of  so  doing  the  Commissioners  passed 
a  resolution  providing  for  the  cleaning  out  only 
of  the  main  ditches  and  proceeded  to  do  said  work 
during  the  fall  and  winter  months  when  it  was 
rain}"  and  wet  and  was  very  expensive,  but  said 
work  was  of  such  extent  that  it  did  permit  a  con- 
siderable portion  of  said  land  to  be  plowed  and 
reclaimed. 

The  said  S.  M.  Bauman  opposed  the  doing  of 
said  work,  tried  to  prevent  the  same,  notified  the 
w^orkers  who  were  doing  the  same  to  quit  and  that 
they  would  not  get  their  money  and  in  every  way 
possible  interferred  with  the  doing  of  said  work 
notwithstanding  the  fact  that  he  knew  that  it  had 
been  ordered  by  the  Court  and  that  the  duty  to  do 
said  work  w^as  imposed  upon  him  as  a  Commis- 
sioner of  said  Drainage  District  as  a  matter  of  law. 

X. 

This  plaintiff  alleges  that  the  defendant  S.  M. 
Bauman  was  appointed  Commissioner  of  said  Dis- 
trict on  June  17,  1939  and  qualified  on  June  30, 
1939  and  ever  since  has  been  and  now  is  the  duly 
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appointed,   qualified   and   acting   Commissioner   of 
said  District. 

That  tjie  defendant  Roy  Copeland  was  appointed 
Commissioner  of  said  District  January  2,  1940  and 
qualified  January  12,  1940  and  ever  since  has  been 
and  now  is  the  duly  appointed,  qualified  and  acting 
Commissioner  of  said  District  and  that  both  of  said 
defendants  qualified  by  giving  a  bond  in  the  sum 
of  $5,000  conditioned  as  required  by  law  for 
the  faithful  performance  of  their  duties  and  the 
defendant  National  Surety  Company,  which  this 
plaintiff  alleges  was  and  is  a  corporation  of  the 
State  of  New  York,  became  the  surety  on  the  bond 
of  said  defendants  and  each  of  them  and  entered 
into  a  written  undertaking  to  insure  the  faithful 
performance  of  the  duties  of  said  defendants,  w^hich 
said  bond  at  all  times  since  has  been  and  still  is 
in  full  force  and  effect. 

XI. 

That  after  the  appointment  of  the  said  S.  M. 
Bauman,  he  has  [10]  endeavored  in  every  way  pos- 
sible to  prevent  the  drainage  of  the  lands  belong- 
ing to  the  plaintiff  and  hereinafter  more  partic- 
ularly described.  He  opposed  the  cleaning  out  of 
the  ditches  leading  to  said  land.  He  notified  the 
parties  who  had  before  been  engaged  by  the  officers 
of  said  District  not  to  proceed  with  said  work  as 
they  would  not  be  paid  and  after  the  said  defendant 
Roy  Copeland  became  a  member  of  said  Board  of 
Commissioners  he  joined  with  the  said  S.  M.  Bau- 
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man  and  eo-operated  with  him  in  his  wrongful 
and  unlawful  acts  in  trying  to  prevent  the  lands 
belonging  to  the  plaintiff  from  being  drained. 

The  plaintiff  about  the  early  part  of  the  year 
1940  made  application  to  said  Board  of  Commis- 
sioners to  complete  the  work  before  started  r(^r 
the  draining  of  said  land  and  called  attention  to 
the  fact  that  the  work  which  had  before  ))een  done 
was  successful  and  had  partially  drained  said  land 
and  if  completed  would  drain  all  of  said  land,  but 
said  defendants  Bauman  and  Copeland,  notified 
this  plaintiff  that  they  would  not  permit  said  land 
to  be  drained  and  that  they  would  not  proceed 
with  the  draining  of  said  land,  or  that  they  would 
not  further  clean  out  said  ditches,  either  the  main 
ditches,  lateral  ditches  or  to  any  of  the  work  re- 
quired and  ordered  by  the  Court  and  as  plaintiff 
alleges  it  was  the  positive  duty  of  said  defendants 
so  to  do,  but  by  joint  co-operation  of  said  two  con- 
trolling the  Board  of  Commissioners  of  said  Drain- 
age District  they  prevented  any  work  from  being 
done  and  notified  this  plaintiff  that  such  would  not 
be  done  and  caused  a  resolution  to  be  passed  and 
placed  on  the  minutes  of  the  meeting  claiming 
that  plaintiff's  land  was  worthless  and  that  it  could 
not  be  successfully  drained  and  that  they  would  not 
spend  any  more  money  draining  it,  all  of  which 
they  knew  was  false  and  untrue  and  knew  at  the 
time  such  resolution  was  passed  that  the  orders 
heretofore  mentioned  and  described  were  outstand- 
ing requiring  said  work  to  be  done,  but  in  violation 
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of  the  [11]  laws  of  the  State  of  Idaho  and  of  their 
oath  of  office  and  as  their  duty  of  such  Commis- 
sioners and  in  violation  of  the  orders  of  said  Court 
appointing  them,  said  two  defendants  acting  wrong- 
fully, imlawfuUy  and  maliciously  have  refused  to 
perform  their  duties  as  such  Commissioners  and  to 
proceed  to  drain  said  land. 

Plaintiff  alleges  that  the  other  Commissioner  of 
said  District,  to-wit  John  Davidson  refused  to  co- 
operate with  said  defendants  and  notified  them 
that  it  was  their  duty  to  clean  out  the  ditches  and 
do  said  work,  but  notwithstanding  said  fact  said 
defendants  wrongfully,  maliciously,  unlawfully  and 
in  violation  of  their  duties  as  such  Commissioners, 
refused  so  to  do. 

XII. 

The  plaintiff  thereupon  notified  the  Commis- 
sioners of  said  District  that  if  they  did  not  proceed 
with  said  w^ork,  it  would  be  necessary  for  him  so 
to  do,  as  he  insisted  said  land  should  be  drained  as 
required  by  the  orders  of  the  Court  and  in  this 
regard  this  plaintiff  alleges  that  it  was  the  inten- 
tion by  all  of  said  orders  and  the  intention  of  the 
statute  of  the  State  of  Idaho  that  the  land  included 
within  Drainage  District  No,  1  which  had  been 
made  a  part  thereof  and  upon  which  drainage  dis- 
trict assessments  had  been  charged  and  upon  w^hich 
maintenance  assessments  were  being  levied  and 
charged,  should  be  drained  and  that  it  was  the 
positive  dut}^  of  the  defendants  to  comply  with  said 
law  and  the  orders  of  the  Court,  all  of  which  they  have 
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refused  to  do  and  in  order  to  get  said  land  drained 
this  plaintiff,  in  the  year  1940,  entered  upon  said 
land  with  drag  line  and  equipment  and  proceeded 
to  clean  out  a  part  of  said  ditches  and  doing  the 
work  set  forth  and  required  by  the  orders  of  the 
Court  hereinbefore  referred  to,  and  that  the  plain- 
tiff in  so  doing  succeeded  in  getting  a  part  of  said 
land  drained  so  that  more  than  100'  acres  of  said 
land,  which  had  never  before  said  time  been  drained 
so  it  could  be  cultivated,  was  drained  so  that  it 
could  be  plowed  [12]  during  the  fall  of  1940  and 
that  if  said  ditches  are  cleaned  out  and  kei)t 
cleaned  out  and  the  work  provided  in  said  orders 
carried  out  all  of  said  land  can  be  reclaimed  within 
one  or  not  to  exceed  two  years  time. 

Plaintiff  alleges  that  said  work  done  by  him  was 
necessary  to  be  done  m  order  to  reclaim  said  land 
and  that  the  plaintiff's  expenses  in  doing  said  work 
is  the  sum  of  $1,502.41,  in  which  sum  the  plaintiff 
has  been  specially  damaged  by  the  wrongful  and 
unlawful  acts  of  the  defendants  and  because  of  their 
failure  and  neglect  to  perform  the  duties  imposed 
upon  them  by  law. 

XIII. 

Plaintiff  further  alleges  the  fact  to  be  that  the 
Commissioners  of  Drainage  District  No.  1  realiz- 
ing that  they  had  not  properly  drained  said  land 
and  complied  with  the  orders  of  the  Court  in  so 
doing,  and  on  the  24th  day  of  September,  1935, 
at  a  meeting  of  said  Board,  said  matter  was  brought 
to   their   attention   and   the    Commissioners   there- 
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upon  agreed  that  until  said  land,  amoimting  to 
approximately  220  acres  and  which  is  now  the  land 
owned  by  the  plaintiff  should  be  drained  that  the 
same  should  be  withdrawn  from  maintenance  taxa- 
tion and  that  taxes  for  maintenance  purposes  should 
not  be  levied  upon  said  land  until  the  same  was 
maintained,  but  thereafter  wrongfully  and  unlaw- 
fully in  violation  of  said  resolution  so  passed  by 
them,  proceeded  to  assess  said  land  and  this  plain- 
tiff requested  the  defendants  to  cancel  said  assess- 
ments for  the  years  1936  to  1940  inch  and  not  to 
assess  said  land  until  the  same  should  be  drained, 
but  they  refused  to  do  so  and  plaintiff  alleges  tliat 
to  prevent  said  land  from  going  to  tax  deed,  he 
was  required  to  and  did  pay  said  alleged  main- 
tenance taxes  so  assessed  against  said  land  when 
the  same  was  not  maintained  or  drained  in  the 
sum  of  $1,477.97  and  this  plaintiff  alleges  that  said 
defendants  had  no  right  to  continue  to  levy  or 
impose  said  drainage  assessment  against  said  land 
when  they  refused  [13]  to  drain  and  reclaim  the 
same  and  by  reason  thereof  the  plaintiff  has  been 
further  specially  damaged  m  the  said  sum  so  re- 
quired to  be  paid  for  said  drainage  tax  amounting 
to  $1,477.97  with  interest  thereon  at  the  rate  of 
6%  per  annum  from  date  of  said  payment,  to-wit, 
the  18th  day  of  December,  1939. 

XIV. 

Plaintiff  became  the  owner  of  said  land  on  or 
about  the  16th  day  of  July,  1932  and  ever  since 
has  been  and  now  is  in  the  possession  of  said  land. 
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Plaintiff  alleges  that  by  reason  of  the  failure  of 
said  defendants  to  drain  said  land  as  it  was  their 
duty  so  to  do  and  as  required  by  the  orders  of  this 
Court,  this  plaintiff  has  lost  the  use  of  said  land 
amounting  to  221.86  acres  and  that  the  use  of  said 
land  for  one  year  and  said  use  was  reasonably 
worth  the  sum  of  $10.00  per  acre  and  that  the 
plaintiff  by  reason  thereof  has  been  specially  dam- 
aged in  the  sum  of  $2,218.60.  That  because  said 
work  has  not  been  completed  the  plaintiff  will  not 
be  able  to  secure  crops  on  another  100  acres  of  said 
land  for  at  least  one  year  additional  and  that  by 
reason  thereof  the  plaintiff  will  be  further  damaged 
in  the  additional  sum  of  $1,000  because  of  the 
wrongful,  and  unlawful  acts  of  said  defendants  in 
failing  and  refusing  to  comply  with  the  orders  of 
the  Court  and  the  statute  of  the  State  of  Idaho. 

XV. 

Your  petitioner  alleges  that  during  the  time  said 
land  has  been  a  part  of  said  Drainage  District  and 
since  the  District  commenced  to  assess  the  same  for 
maintenance  purposes  and  there  has  been  assessed 
against  the  land  of  plaintiff  hereinbefore  set  forth 
more  than  $4,080.00  for  maintenance  purpose  and 
although  said  amount  has  been  assessed  against  said 
221.86  acres  the  said  Drainage  District  has  not 
drained  said  land  or  maintained  the  same  so  that 
it  could  be  cultivated  and  [14]  that  for  the  years 
1938,  1939  and  1940,  and  while  the  plaintiff  was 
the  owner  of  said  land,  the  assessments  for  main- 
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taining  a  portion  thereof  amounts  to  the  sum  of 
$850.95  which  has  either  been  paid  by  the  plaintiff 
or  has  been  charged  against  said  land  and  which 
has  or  will  be  lost  to  this  plaintiff  and  in  which 
said  sum  he  has  been  specially  damaged  by  reason 
of  the  refusal  of  the  defendants  to  perform  the 
duties  imposed  upon  them  by  law  and  their  neglect 
and  failure  in  refusing  to  carry  out  the  orders  of 
the  Court  and  the  statute  in  such  cases  made  and 
provided  and  this  plaintiff  alleges  that  said  defen- 
dants have  failed,  neglected  and  refused  to  perform 
the  duties  as  such  Commissioners  and  by  reason 
thereof  said  National  Surety  Company,  the  surety 
upon  their  bond,  is  liable  to  the  full  amount  of  said 
bond  and  plaintiff  alleges  that  the  action  of  said 
two  defendants  in  failing  and  neglecting  to  perform 
their  official  duties  in  not  draining  said  land  was 
wrongful  and  was  done  intentionally  by  said  de- 
feiidants  for  the  purpose  of  preventing  the  plain- 
tiff's land  from  being  reclaimed  and  for  the  purpose 
of  preventing  the  plaintiff  from  having  the  use  of 
said  land  and  for  the  purpose  of  endeavoring  to 
compel  the  plaintiff  to  pay  the  maintenance  on  said 
land  which  had  never  been  maintained  so  that  said 
maintenance  money  could  be  used  for  the  benefit 
of  others  in  said  District,  including  said  defendants 
who  are  themselves  owners  of  land  in  said  District 
which  has  been  reclaimed  and  plaintiff  alleges  that 
said  defendants  have  wilfully,  wrongfully  and  in 
bad  faith  refused  and  neglected  to  perform  their 
duties  as  Commissioners  of  Drainage  District  No. 
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1  in  Boundary  County,  Idaho  and  that  by  reason 
thereof  said  defendants  and  each  of  them  should 
be  deprived  of  their  office  and  that  the  penalt}' 
provided  for  by  law  should  be  assessed  against  said 
defendants  and  they  should  be  required  to  pay  the 
sum  of  $500,00  each  as  required  by  the  statutes  of 
the  State  of  Idaho. 

XYI. 
Plaintiff  alleges  that  the  land  in  Sproll  or  Mir- 
ror Lake  which  [15]  is  now^  owaied  by  him,  and 
which  is  i^articularly  complained  of  herein,  has 
been  regularly  laid  out  and  platted  and  said  plat 
was  adopted  for  assessment  purposes  in  making  the 
assessments  in  this  proceedings  into  various  tracts, 
as  follows: 

That  i)ortion  of  Lot  5  Sec.  4,  Twp.  61  N.R.  1 
E.B.M.  lying  below  the  meander  line  of  the 
former  Sproll  or  Mirror  Lake 

That  portion  of  the  S^/o  of  the  SW14  of  Sec. 
4,  Twp.  61,  X.R.  1  E.B.M.  lying  easterly  of  the 
main  lateral  ditch,  w-hich  said  tracts  last  above 
mentioned  comprise  38.45  acres  and  is  referred 
to  and  designated  as  Lot  4  in  Sec.  4  Twp  61 
N.R.  1  E. 

Balance  of  the  Sy.  of  ^W^/4  of  Sec.  4  and  the 
Ni/s  of  the  NWi/4  of  Sec.  9,  Twp.  61  N.R.  1 
E.B.M.  lying  below  the  pumping  area  and  wiiich 
plaintiff  believes  is  the  old  Government  lake 
meander  line  bomidary  and  designated  and 
known  as  Tract  6-B  in  said  Sections  4  and  9 
comprising  57.32  acres,  except  that  portion  in 
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the  SE14  of  the  SW^^^  of  said  Sec.  4  designated 
as  Lot  6-A  comprising  10.36  acres 

That  portion  of  said  land  which  would  be  the 
SE14  of  the  SE14  of  Sec.  5,  Twp.  61  N.R.  1 
E.B.M.  together  with 

That  portion  of  the  NE^v  of  the  NEI4  of 
Sec.  8  Twp.  61  N.R.  1  E.B.M.  which  is  referred 
to  as  Lot  7  Sections  5  and  8,  comprising  48.84 
acres 

That  portion  of  land  which  wonld  have  been 
the  SW^A  of  the  SEi/4  of  Sec.  5,  together  with 
the  balance  of  said  land  within  the  boundaries 
of  said  District  and  pumping  area  in  the  NW14 
of  the  NE14  of  Sec.  8  and  a  strip  of  land  lying 
South  and  Westerly  from  the  main  lateral 
ditch  and  what  would  have  been  the  NWI4  of 
the  SE14  of  said  Sec.  5  known  as  Lot  8- A  in 
Sections  5  and  8,  comprising  66.39  acres 

That  said  land  has  generally  been  referred  to  and 
was  referred  to  by  the  Commissioners  of  said  Drain- 
age District  No.  1  in  withdrawing  the  same  from 
assessment  for  maintenance  purposes  in  1935  as 
about  220  acres  in  Mirror  Lake,  and  is  the  land 
intended  to  be  withdrawTi  from  maintenance  taxes 
by  said  resolution  and  is  the  only  land  in  Mirror 
or  Sproll  Lake  district  which  has  not  been  re- 
claimed. 

Wherefore,  i^laintift"  prays  judgment  against  said 
individual  defendants  and  each  of  them  for  the  sum 
of  $7,049.93  damages  together  [16]  with  judgment 
against  the  bondsman  of  said  defendants  and  each 


S.  M.  Bauman,  et  al.  21 

of  them  to  tlio  full  amount  of  their  liability  on  each 
of  said  bonds. 

II. 
That  the  individual  defendants  and  each  of  them 
be  removed  from  office  and  that  a  ])enalty  be  en- 
tered against  said  individual  defendants  and  each 
of  them  for  the  sum  of  $500.00  in  addition  to  the 
other  damages  hereinbefore  prayed  for. 

III. 

That  the  plaintiff  have  and  recover  of  and  from 
the  defendants  his  costs  and  disbursements  herein 
expended. 

WHITLA  &  KNUDSON 

Attorneys  for  Plaintiff,  Res.  & 
P.  O.  Add.  Coeur  d'Alene, 
Idaho 

State  of  Washington, 
County  of  Spokane — ss. 

Martin  Woldson  being  first  duly  sworn  on  oath, 
deposes  and  says:  I  am  the  above  named  plaintiff, 
that  I  have  read  the  above  and  foregoing  complaint, 
laiow  the  contents  thereof  and  verily  believe  the 
facts  therein  stated  to  be  true. 

MARTIN  WOLDSON 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  March,  A.  D.  1941. 

(Seal)  E.  V.  KLEIN 

Notary  Public  for  the  State  of  Washington,  resid- 
ing at  Spokane. 

My  Commission  expires  Jime  28,  1944.  [17] 
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EXHIBIT  ^'A" 

In  the  District  Court  of  the  State  of  Idaho 
Eighth  Judicial  District,  Boundary  County 

In  the  Matter  of  Organizing 
of  Drainage  District. 

ORDER  AND  DECREE  ORGANIZING 
DRAINAGE  DISTRICT 

This  cause  came  on  regularly  for  hearing  this  day 
on  the  petition  of  various  property  owners  for  the 
organization  of  the  District  referred  to  in  the  peti- 
tion herein  and  embracing  lands  hereinafter  de- 
scribed, the  petitioners  appearing  by  E.  M.  Flood, 
their  attorney,  and  no  objections  having  been  made 
thereto  and  the  court  having  found  that  notice  of 
such  hearing  was  given  as  directed  by  the  court  and 
the  statutes  of  the  State  of  Idaho  and  that  this  day 
was  fixed  for  said  hearing  and  that  the  land  em- 
braced in  the  proposed  District  is  4245  acres  and 
that  petitioners  are  the  owners  of  in  excess  of  one- 
fifth  of  said  land,  all  of  said  land  in  said  proposed 
district  being  in  Bomidary  County,  Idaho,  and  that 
the  said  lands  in  the  proposed  district  are  situate 
adjacent  to  Kootenai  River  and  Dee])  Creek  and  the 
said  land  is  covered  with  water  during  a  large  part 
of  the  summer  season  due  to  overflow  water  from 
Kootenai  River  and  the  backing  of  water  into  Deep 
Creek  and  in  the  spring  of  the  year  water  covers 
all  of  said  lands  but  as  the  season  advances  the 
water  recedes  so  that  part  of  said  land  later  in  the 
season  is  free  from  water  and  that  as  a  result  of 
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such  overflow  of  such  water  crops  can  uot  be  grown 
to  advantage  and  on  considerable  portions  thereof 
no  crops  wliatever  can  be  growii ;  that  said  lands  are 
rich  and  capable  of  producing  large  yields  of  grains, 
grasses  and  other  ])roducts  and  the  drainage  of  said 
lands  will  greatly  increase  the  i)roduction  of  cereals, 
grasses  and  other  farm  [18]  products ;  that  the  vi^ater 
as  it  now  exists  has  a  tendency  to  stagnate  during 
the  summer  months  and  render  the  surrounding 
sections  to  some  extent  mihealthy  and  a  drainage  of 
said  land  will  remove  a  manance  to  the  health  of 
said  community  and  will  increase  the  revenues  of 
Bomidary  County  and  the  State  of  Idaho  and  that 
the  plan  of  drainage  i)roi)osed  by  the  construction 
of  ditches  and  dyking  system  is  an  advantageous 
and  proj^er  method  of  accomplishing  the  relief 
sougth  by  petitioners,  and  that  said  w^aters  are  not 
navigable. 

It  is  therefore  ordered  that  said  drainage  district 
be  and  the  same  is  hereby  organized  and  established 
and  that  the  name  of  said  drainage  district  shall  be 
"Drainage  District  No.  1  of  the  County  of  Bound- 
ary, in  the  State  of  Idaho",  and  said  lands  em- 
braced in  said  District  are  portions  of  Sections  19, 
20,  27,  28,  29,  30,  31,  32,  33  and  34  in  TowTiship  62 
North,  Range  1  East  and  Sections  4,  5,  6,  8  and  9  in 
Towaiship  61  North,  Range  1  East  and  Sections  25 
and  36  in  Township  62  North,  Range  1  West  in 
Boimdary  Comity,  Idaho,  and  the  Temporary 
boundaries  of  said  district  be  and  the  same  are 
defined  as  follows,  to-wit : 
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Commencing  at  a  point  in  the  Southwest  quarter 
of  Section  27,  Township  62  North,  Range  1  E. 
where  the  railroad  right  of  way  of  the  Great  North- 
ern Railway  Co.  is  intersected  by  the  railroad  right 
of  way  of  Kootenai  Valley  Railway  Co.,  thence 
along  the  Westerly  line  of  said  right  of  way  of 
Kootenai  Valley  Railway  Co.  to  a  point  where  the 
right  of  way  of  said  Kootenai  Valley  Railway  Co. 
intersects  the  right  of  way  of  the  Spokane  Inter- 
national Railway  Co.  thence  in  a  Westerly  direc- 
tion along  the  Southerly  line  of  the  right  of  way  of 
said  Spokane  International  Railway  Co.  for  a  dis- 
tance of  approximately  5/8  miles  to  a  point  in  the 
Southwest  Quarter  (SWi/4)  of  the  Southeast  Quar- 
ter (SE14)  of  Section  8,  in  said  Township  and 
range  to  the  Westerly  point  of  a  ledge  of  rock 
along  [19]  said  right  of  way ;  thence  in  a  Northerly 
direction  to  a  point  near  the  East  line  of  Lot  5  in 
said  Section  28  on  the  Southerly  bank  of  the  Koote- 
nai River;  thence  in  a  Westerly  direction  along  the 
Southerly  bank  of  said  Kootenai  River  to  the  point 
where  the  Easterly  bank  of  Deep  Creek  intersects 
said  Southerly  bank  of  the  Kootenai  River  in  said 
Lot  5  of  Section  19,  Township  62  North,  Range  1 
East;  thence  along  the  Easterly  bank  of  said  Deep 
Creek  to  a  point  where  the  said  Easterly  bank  of 
said  Deep  Creek  intersects  the  track  of  Spokane 
International  Railway  Co.  in  the  NE^  of  Section 
36,  Township  62  North,  Range  1  West;  thence  in  a 
Westerly  direction  along  said  track  a  distance  of 
approximately  200  feet  to  the  Southerly  bank  of 
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Fish  Creek,  situate  in  the  Northeast  quarter  of  Sec- 
tion 36,  Townshij)  62  North,  Range  1  West;  thence 
in  a  Southeasterly  direction  ak)ng  the  Northeasterly 
foot  of  the  hill  at  an  elevation  of  1778  feet  above 
sea  level  and  through  a  portion  of  said  Northeast 
quarter  of  Section  36,  Township  62  North,  Range  1 
West,  and  Section  31,  Township  62  North,  Range  1 
East  and  Sections  5,  6,  8  and  9  of  Township  61 
Nortli,  Range  1  East,  the  end  of  said  line  extending 
in  said  Southeasterly  direction  being  in  Lot  3,  Sec- 
tion 9,  Township  61  North,  Range  1  East;  thence 
continuing  at  said  elevation  along  the  said  foot  of 
the  hill  in  a  Northeasterly  direction  to  a  point 
where  the  said  line  intersects  the  Westerly  line  of 
the  Great  Northern  Railway  Company's  right  of 
way  in  Lot  5  of  Section  4,  Township  61  North, 
Range  1  East;  thence  in  a  Northerly  and  Easterly 
direction  along  the  Westerly  line  of  said  Great 
Northern  Railway  Company's  right  of  way  to  the 
place  of  beginning. 

Done  in  open  court  this  21  day  of  October,  1920. 
JOHN  M.  FLYNN 
Judge. 

#6552 
State  of  Idaho, 
Comity  of  Boundary — ss. 

Filed  for  record  at  the  request  of  E.  M.  Flood  on 
the  22  day  of  Oct.  [20]  1920,  at  3-30  o'clock  P.M., 
and  recorded  in  Book  5  of  Judgments  on  on  Page 
372.  J.  B.  Brody,  Coimty  Recorder  by  Dollie  Bruce, 
Deputy.  [21] 


26  Martin  Woldson  vs. 

EXHIBIT  "B" 

In  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict of  the  State  of  Idaho,  in  and  for  the 
Coimty  of  Boundary, 

In  the  Matter  of  Drainage  District 
No.  L  of  Boundary  County,  Idaho. 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 

LAW. 

The  above  entitled  matter  coming  on  to  be  heard 
this  16th  day  of  March,  1925,  in  open  Court  at 
Bonners  Ferry,  Idaho,  upon  the  Petition  for  and 
Order  to  Show  Cause  made  and  entered  herein  on 
the  13th  day  of  December,  1924,  in  connection  with 
the  confirmation  of  the  Supplemental  and  Addi- 
tional Assessment  Roll  filed  in  said  matter  relative 
to  the  Mirror  or  SproU's  Lake  Area  and  the  Fry's 
Lake  Area  in  said  District,  and  the  matter  being 
presented  upon  an  agreed  statement  of  facts  on  file 
in  this  Court,  and  the  Court  being  satisfied  in  the 
premises  and  under  said  stipulated  and  agreed  state- 
ment of  facts  does  hereby  make  the  following 

FINDINGS  OF  FACT 

I. 

That  the  lands  of  the  objectors,  viz.,  Georgia  A. 
Morrison,  Frank  Zimmerman,  H.  W.  Mansfield, 
Martin  Peterson,  James  DeYoe  and  Simon  Mc- 
Donald, have  not  been  drained  by  the  facilities  pro- 
vided  by   Drainage   District   No.    1    of   Boundary 
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County,  Idalio,  and  said  lands  are  entitled  to  be 
suitable  drained  for  agricultural  i)ur])oses  by  virtue 
of  the  charges  and  assessments  imposed  upon  said 
lands  for  said  purposes; 

II. 

That  the  lands  of  the  above  named  objectors 
would  be  drained  if  the  main  drainage  ditch  of  said 
District  had  not  been  obstructed  by  the  caving  of 
banks  so  that  the  same  is  not  as  [22]  deep  as  origi- 
nally constructed  and  as  called  for  by  the  plans  and 
specifications  of  said  ditch,  and  if  several  laterals 
were  constructed  as  recommended  by  engineers  and 
the  outlet  of  said  ditch  lowered  if  finally  recom- 
mended by  the  engineers. 

III. 

That  if  the  original  grade  of  the  said  ditch  be 
restored  from  its  outlet  throughout  its  entire  length, 
and  several  laterals  were  dug  as  recommended  by  the 
engineers,  and  the  outlet  of  said  ditch  were  lowered 
or  other  slight  adjustment  of  said  outlet  made  as 
finalh'  determined  by  the  engineers,  the  lands  of 
the  objectors  would  be  drained  sufficiently  for  agri- 
cultural purposes. 

From  the  above  Findings  of  Fact  the  Court  makes 
the  following: 

CONCLUSIONS  OF  LAW. 

I. 

That  the  commissioners  of  Drainage  District  No. 
1  of  Boimdary  County,  Idaho,  are  entitled  to  an 
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order  dismissing  the  petition  of  the  objectors  in  so 
far  as  said  petition  prays  for  an  order  vacating 
of  modifying  the  Findings  of  Fact,  Conclusions  of 
Law  or  Decree  entered  herein  relative  to  the  con- 
firmation of  the  supplemental  and  Additional  As- 
sessment Roll  concerning  the  Mirror  or  Sproll's 
Lake  Area  and  The  Fry's  Lake  Area. 

II. 

That  the  objectors  above  named  are  entitled  to 
an  order  directing  the  Commissioners  of  Drainage 
District  No.  1  to  forthv^dth,  at  the  expense  of  said 
District  and  as  an  item  of  maintenance  chargeable 
to  the  entire  district,  proceed  to  clean  out  said 
ditch  to  the  original  level  thereof  and  maintain  said 
ditch  to  said  original  level,  construct  such  laterals 
as  may  be  required,  and  lower  the  outlet  of  the 
ditch  or  make  such  adjustment  thereof  [23]  as  may 
be  required,  and  to  do  all  of  said  work  under  such 
engineering  supervision  and  direction  as  is  accept- 
able to  the  Commissioners  of  said  District  and  the 
objectors  herein. 

III. 

That  the  entire  expense  of  the  work,  as  above 
outlined,  is  a  necessary  expense  of  maintenance  to 
be  borne^  by  the  entire  Drainage  District  as  a 
whole;  and  the  Commissioners  of  said  district  and 
objectors  are  entitled  to  an  order  declaring  that 
an  emergency  exists  for  the  creation  of  the  in- 
f/<?&redness  to  be  incurred  in  connection  herewith 
in  case  the  cost  of  such  maintenance  and  repair 
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exceeds  the   revenue  heretofore   provided,   for   the 
maintenance  fund  for  the  year  1925. 

W.  F.  McNAUGHTON 
District  Judge.  [24] 


EXHIBIT  ''C" 
In  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict  of  the   State   of   Idaho,   in   and   for   the 
County  of  Boundary. 

In  the  Matter  of  Drainage  District 
No.  1  of  Boundary  County  Idaho. 

ORDER  AND  DECREE 

The  above  entitled  matter  coming  on  to  be  heard 
this  16th  day  of  March,  1925,  upon  the  Petition  and 
Order  to  Show  Cause  made  and  entired  herein  on 
the  13th  day  of  December,  1924,  in  connection  with 
the  Supplemental  And  Additional  Assessment  Roll 
on  the  Mirror  or  Sproll's  Lake  Areas  and  on  the 
Fry  Lake  Area  of  Drainage  District  No.  1  of 
Boundary  Comity,  Idaho,  and  said  matter  having 
been  submitted  to  the  Court  upon  an  agreed  state- 
ment of  facts,  and  the  Court  being  satisfied  in  the 
premises,  and  having  made  Findings  of  Facts  and 
entered  Conclusions  of  Law  herein. 

It  is  hereby  ordered,  adjudged  and  decreed, 

I. 

That  the  petition  of  the   objectors,   Georgia   A. 
Morrison,    Frank    Zimmerman,    H.    W.    Mansfield, 
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Martin  Peterson,  James  Deyoe,  and  Simon  Mc- 
Donald, for  an  Order  to  Show  Cause,  which  was 
filed  on  December  13,  1924,  be  and  the  same  is 
hereby  dismissed  in  so  far  as  said  petition  prays 
for  an  order  vacating  or  modifying  the  findings  of 
Fact,  Conchisions  of  Law  or  Decree  entered  herein 
relative  to  the  confirmation  of  the  Supplemental 
and  additional  assessment  roll  concerning  the  Mir- 
ror or  Sproll's  Lake  Area  and  the  Fry  Lake  Area: 

II. 

That  W.  H.  Hoagland,  J.  H.  McDonald  and  Frank 
Clapp,  commissioners  of  Drainage  District  No.  1 
of  Boimdary  County,  Idaho,  be  and  they  are  hereby 
instructed  to  forthwith,  at  the  [25]  expense  of  said 
District  and  as  an  item  of  maintenance  chargeable 
to  the  entire  district,  proceed  to  clean  out  said 
ditch  to  the  original  level  thereof  and  maintain  said 
ditch  to  said  original  level,  construct  such  laterals 
as  may  be  required,  and  lower  the  outlet  of  the 
ditch  or  make  such  adjustment  thereof  as  may  be 
required,  and  to  do  all  of  said  work  imder  such 
engineering  supervision  and  direction  as  is  accept- 
able to  the  Commissioners  of  said  District  and  the 
objectors  herein. 

III. 

It  is  further  ordered,  adjudged  and  decreed  that 
an  emergency  exists  for  the  creation  of  the  in- 
debtedness to  be  incurred  in  connection  with  the 
above  work  as  outlined,  and  in  ease  the  cost  of  such 
maintenance  and  repair  exceeds  the  revenue  hereto- 
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fore  provided  for  the  niaintenanee  fund  of  Drain- 
age District  No.  1  of  Boundary  County,  Idaho,  for 
the  year  1924,  the  Commissioners  of  said  District 
are  hereby  authorized  and  Directed  to  issue  war- 
rants of  said  district  in  payment  of  said  necessary 
ex])ense  and  raise  tlie  funds  foi-  the  payment  of 
said  warrants  as  provided  by  drainage  laws  of  the 
State  of  Idaho,  and  said  warrants  are  hereby  de- 
ehived  to  be  a  preferred  claim  against  said  District 
and  a  jn-oper  maintenance  charge. 

Done  in  open  Court  at  Bonners  Ferry,  Idaho,  this 
16th  day  of  March,  1925. 

W.  F.  McNAUGHTON 
District  Judge.  [26] 


EXHIBIT  ^'D" 

In  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict of  the  State  of  Idaho,  in  and  for  the 
County  of  Boundary. 

In  the  Matter  of  Drainage  District 
No.  1  of  Boundary  County,  Idaho. 

ORDER 

In  the  above  entitled  matter,  the  Commissioners 
of  Drainage  District  #1  having  made  application 
to  the  Court  for  an  Order  for  permission  to  do  ad- 
ditional work  and  incur  additional  expense  in  con- 
nection with  the  drainage  of  the  land  within  said 
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Drainage  District,  which  has  not  been  drained  by 
the  work  heretofore  done,  said  application  being 
based  upon  Findings  of  Fact  and  Conchisions  of 
Law  and  Order  and  Decree  made  and  entered  by 
the  Court  in  the  above  entitled  matter  on  the  16th 
day  of  March,  1925,  by  which  it  was  determined 
by  the  Court  that  certain  additional  work  should 
be  done  by  the  Commissioners  of  said  District  for 
the  purpose  of  furnishing  additional  drainage  to 
the  land  of  certain  objectors  who  appeared  in  op- 
position to  the  confirmation  of  certain  assessments 
proposed  to  be  made  against  the  land  of  said  ob- 
jectors within  the  limits  of  said  district  and  it 
appearing  from  the  report  of  the  present  Commis- 
sioners of  said  Drainage  District  that  there  has 
been  a  change  in  the  Commissioners  of  said  District 
since  said  order  was  made  and  it  further  appearing 
that  the  above  mentioned  order  of  the  Court  has 
not  been  complied  with  by  the  Commissioners  in 
the  office  at  the  time  said  order  was  made  or  by  the 
Commissioners  that  have  since  been  in  office. 

And  whereas,  by  said  above  mentioned  Order  it 
was  adjudged  that  an  emergency  existed  requiring 
the  construction  of  certain  work,  the  cost  of  which 
would  be  borne  as  maintenance  charge  against  said 
District  and  the  Commissioners  on  this  application 
having  [27]  presented  with  their  application,  plans 
of  their  Engineer  for  the  construction  of  the  work 
heretofore  ordered  to  be  done  ])y  the  Court  pursuant 
to  the  above  mentioned  Order  made  March  16, 
1925,  the  total  estimated  cost  of  said  improvement 
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being-  Twenty  Three  Thousand  ($23,000.00)  Dol- 
lars in  accordance  with  a  detailed  estimate  liereto 
attached,  reference  to  which  is  hereby  made  and 
the  same  made  a  part  hereof. 

Wherefore,  it  is  ordered,  that  a  new  outlet  be 
constructed  by  the  Commissioners  of  said  Drainage 
District  #1  with  a  grade  ap])roximately  two   (2') 
feet  lower  than  the  present  outlet  of  said  District, 
said  original  outlet  not  to  be  clianged  or  interfered 
with  at  all,  the  new  outlet  to  be  located  as  follows: 
Beginning  at  the  junction  of  the  Main  and 
Frye   Lake   ditches   of   Drainage  District    #1, 
which  point  is  about  300'  North  of  the  South- 
west (SW)  corner  of  Lot  Six  (6)  Sec.  19,  Twp. 
62  N.  Rg.  1  E.B.M.  running  thence  Northerly 
across  said  Lot  Six  (6)  to  the  left  bank  of  the 
Kootenai  River  a  distance  of  about  Five  Hun- 
dred (500')  Feet. 

The  Commissioners  are  further  ordered,  to  cause 
the  necessary  pipe  to  be  put  in  place  for  the  pur- 
pose of  carrying  the  water  out  of  said  Drainage 
District  thru  said  i^roposed  outlet  and  also  to 
cause  all  pipes  to  be  installed  that  may  be  necessary 
or  advisable  to  successfully  drain  said  land  and  con- 
duct the  water  thru  said  outlet. 

The  Commissioners  are  further  ordered,  to  deepen 
and  clean  out  the  ditches  now  constructed  in  said 
Drainage  District  to  such  depth  as  may  be  neces- 
sary and  to  construct  such  other  ditches  within  said 
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Drainage  District  as  may  be  necessary  to  suffi- 
ciently drain  all  the  land  within  said  Drainage  Dis- 
trict to  such  extent  as  may  be  necessary  to  make 
all  of  the  land  within  said  Drainage  District  suit- 
able for  agricultural  purposes.  [28] 

The  Commissioners  are  further  ordered  to  install 
a  pump  at  the  following  location,  to-wit: 

Approximately  at  the  section  corner  common 

to  Sections  31  and  32,  Twp.  62,  N.R.  1  E.B.M. 

on  the  township  line  between  Twp.  61  and  62 

N.R.  1  E.B.M. 

and  cause  such  jDump  to  be  operated  at  all  times 
that  may  be  necessary  to  provide  suitable  drainage 
for  the  land  not  drained  by  the  drainage  system  as 
now  constructed,  provided,  however,  that  in  the 
discretion  of  the  Commissioners  the  pump  now  in 
use  may  be  moved  to  the  above  mentioned  location 
instead  of  installing  an  additional  pump  if  the  Com- 
missioners shall  determine  that  the  result  can  be 
accomplished  by  moving  the  location  of  the  pmnp 
now  installed. 

Done  in  Open  Court  this  20th  day  of  February, 
1928. 

W.  F.  McNAUGHTON 
District  Judge. 

[Endorsed]:  Filed  Mar.  6,  1941.  [29] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

The  Defendants  Answering-  the  Complaint  of  the 
Plaintiff,  Allege  and  Say.s: 

I. 

Admit  the  allegations  set  forth  in  paragraph  1 
of  Plaintiff's  Complaint  except  that  Defendants 
deny  that  the  amount  in  controversy  in  this  suit 
exceeds  the  sum  of  $3,000.00,  exclusive  of  interest 
and  costs  as  alleged  in  said  Paragraph  I,  and  De- 
fendants allege  that  as  shown  by  Plaintiff's  Com- 
plaint the  sum  of  $1502.41  is  the  amomit  in  contro- 
versy in  this  action,  exclusive  of  interest  and  costs. 

II. 

Defendants  admit  the  allegations  set,  forth  in 
Paragraph  II  of  plaintiff's  Complaint. 

III. 

Defendants  admit  the  allegations  set  forth  in 
Paragraph  III  of  plaintiff's  Complaint  except  that 
Defendants  deny  that  the  lands  in  SproU  or  Mirror 
lake  are  o\smed  by  anyone  other  than  the  State  of 
Idaho. 

IV. 

Defendants  admit  the  allegations  set  forth  in 
Paragraph  IV  of  Plaintiff's   Complaint. 

V. 

Defendants  admit  the  allegations  set  forth  in 
Paragraph  [30]  V  of  Plaintiff's  Complaint. 
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VI. 

Defendants  admit  the  allegations  set  forth  in 
Paragraph  VI  of  Plaintiff's  Complaint. 

VIII. 

Defendants  deny  generally  and  specifically  every 
allegation  set  forth  in  Paragraph  VII  of  Plain- 
tiff's Complaint  and  Defendants  allege  that  the 
matter  in  controversy  herein,  which  is  used  as  a 
basis  of  a  claim  of  relief  by  the  Plaintiff  against 
the  Defendants,  has  heretofore  been  decided  in  an 
action  instituted  and  terminated  in  the  District 
Court  of  the  Eighth  Judicial  District  of  the  State 
of  Idaho,  in  and  for  the  County  of  Boundary,  in 
which  action  the  identical  Martin  Woldson,  now 
the  Plaintiff  herein,  was  Plaintiff,  and  Drainage 
District  No.  1  of  Bomidary  County,  Idaho,  the 
Defendant.  That  the  same  question  raised  herein 
relative  to  lack  of  satisfactory  reclamation  of  the 
lands  described  was  raised  in  the  afore-mentioned 
action  and  after  a  hearing  held  thereon,  an  Order 
of  Dismissal  was  entered.  That  coj^ies,  marked  ''De- 
fendants Exhibit  A"  of  the  Petition,  Response  to 
Petition,  and  Order  of  Dismissal  in  said  cause  are 
attached  hereto  and  incorporated  herein  and  made 
a  part  of  this  Answer  by  reference. 

Defendants  further  allege  that  the  lands  claimed 
to  be  owTied  by  the  Plaintiff  herein,  are  situated 
below  the  level  of  the  main  ditch  system  of  Drain- 
age District  No.  1  of  Boundary  County,  Idaho, 
and  that  the  original  plans  for  reclamation  of  the 
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lands  of  Drainage  District  No.  1  were  not  properly 
i:)repared  and  designed  so  as  to  make  possible  the 
reclamation  of  the  lands  now  claimed  to  be  owned 
by  the  Plaintiff;  That  in  an  effort  to  reclaim  said 
lands  Drainage  District  No.  1  of  Boundary  County, 
Idaho,  through  its  Commissioners,  have  expended 
upon  said  lands,  in  addition  to  the  original  con- 
struction costs  of  the  Drainage  System  of  said 
Drainage  District,  the  sum  of  $12,466.96  in  the 
years  1925  and  1926,  the  sum  of  $1493.19,  [31]  in 
the  year  1933,  and  the  sum  of  $1500.00  in  the  year 
1939,  and  various  other  amounts  in  other  years, 
and  in  addition  thereto  have  installed  a  booster 
pump  to  take  water  from  said  lands  and  pump  the 
same  into  the  main  ditch  of  the  District's  drainage 
system ;  And  said  District,  through  its  various  ( V:)m- 
missioners,  have  constantly  endeavored  to  reclaim 
the  lands  now  claimed  to  be  owned  by  the  Plaintiff 
herein,  and  that  in  addition  thereto  former  claim- 
ants of  ownership  of  said  lands  have  expended 
thousands  of  dollars  in  an  effort  to  reclaim  said 
lands,  all  of  which  has  been  to  no  avail. 

That  the  Defendants,  Bauman  and  Copeland, 
herein  have  made  a  careful  investigation  of  said 
lands  and  are  absolutely  satisfied  that  said  lands 
cannot  be  reclaimed  due  to  the  fact  that  the  plan 
for  drainage  and  th*e  system  of  diking  and  reclama- 
tion heretofore  constructed  is  insufficient  and  in- 
adequate on  account  of  improper  design  of  the 
drainage  system  of  said  District,  and  j^our  Defen- 
dants allege  that  under  the  facts  heretofore  exist- 
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big,  they  do  not  deem  and  have  so  found,  that 
further  expenditure  of  maintenance  funds  of  the 
District  is  not  proper  for  the  purpose  of  obtaining 
an  additional  construction  effect,  and  that  the 
remedy  of  the  Plaintiff  in  obtaining  such  reclama- 
tion is  provided  by  the  Statute  of  the  State  of 
Idaho  in  Section  41-2531,  I.C.A.  as  amended  by 
Chajoter  49  of  the  Idaho  Session  Laws  of  1935, 
which  is  as  follows,  to-wit : 

Section  41-2531.  Additional  Construction 
Work  and  Assessments:  In  any  case  where 
the  work  set  out  in  the  plan  foi-  drainage  as 
provided  in  this  Chapter,  or  the  work  or  im- 
provements and  the  system  of  diking  and  re- 
clamation constructed  or  in  j^rocess  of  construc- 
tion, are  deemed  or  fomid  by  the  board  of  com- 
missioners of  any  drainage  district  at  any  time 
before  or  after  the  completion  thereof  to  be 
insufficient  or  inadequate  for  any  reason  or  by 
reason  of  any  occurrence  or  circumstance,  said 
board  may  order  and  cause  to  be  done  and 
constructed  (in  the  manner  jDrovided  and  per- 
mitted by  this  Chapter  and  subject  to  the 
judicial  proceedings  required  by  this  Chapter) 
additional  work  and  improvements  for  the  pur- 
l^ose  of  rendering  sufficient  and  adequate  the 
work  and  improvements  and  system  of  reclama- 
tion and  drainage  already  constructed  or  for 
the  purpose  of  reconstructing  and  for  the 
preservation  of  the  same;  and  also  in  any  case 
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where   in   tjie   judgment    of   said   board,   new, 
additional    or    separate    works    and    improve- 
ments  (in  the  nature  of  original  construction 
or    reconstruction    work    and    improvements) 
shall  [32]  be  or  become  necessary  for  the  suf- 
ficient, safe  and  adequate  drainage  and  recla- 
mation of  said  district  or  for  the  safety  and 
preservation   of  the   work,   improvements   and 
system    already    constructed,    said    board    may 
order  and   cause   to  be   done   and   constructed 
such  new,  additional  and  separate  works  and 
improvements;  and  a  new  estimate  of  benefits 
may  be   made   in  each   and   all   of   said   cases 
based  on  the  additional  or  separate  additional 
work   or   construction   or   reconstruction   work 
proposed;  and  additional  assessments  for  each 
or  all  of  such  additional  or  separate  works  and 
improvements  may  be  made  on  the  lands  bene- 
fits in  conformity  with  the  procedure  provided 
in  this  Chapter  as  in  the  case  of  original  con- 
struction; and  the  lands  in  said  district,  or  any 
part  of  such  lands,  shall  be  assessed  in  propor- 
tion to  the  benefits  estimated  as  accruing  to  such 
lands  because   of  such   additional   or   separate 
work   and   improvements   or   because    of   such 
separate  or  additional  construction  and  recon- 
struction  work   and   improvements.    The    pro- 
visions of  Chapter  25  of  Idaho  Code  Aimotated, 
shall  apply  to  all  proceedings  had  or  matters 
or  things  done  pursuant  to  the  authorization 
of  this  section,  the  necessary  substitutions  and 
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changes   being   made   because   of   any   variant 

circumstances. 

VIII. 
Defendants  admit  the  allegations  set  forth  in 
Paragraph  VIII  of  Plaintiff's  Complaint  except 
that  Defendants  deny  that  the  assessments  levied 
upon  the  lands  now  claimed  to  be  owned  by  the 
Plaintiff,  in  the  sum  of  $47.5016  per  acre  was  a 
conditional  levy  and  Defendants  admit  that  the 
various  Orders  referred  to  in  said  Paragraph  VIII 
were  not  fully  complied  with  and  allege,  owing, 
to  the  facts  hereinbefore  set  forth  in  Paragraph 
VII  of  this  Answer,  that  it  was  impossible  to 
comply  with  said  Orders. 

IX. 

Defendants  admit  that  in  the  year  1939  the 
Plaintiff  made  a  request  upon  the  Commissioners 
of  said  District  to  complete  said  work  as  alleged 
in  Paragraph  IX  of  said  Complaint,  and  admit 
that  the  Commissioners  passed  a  resolution  provid- 
ing for  the  cleaning  out  only  of  the  main  ditch 
of  said  District  and  admit  that  said  work  was  done 
during  the  fall  and  winter  months,  but  deny  that 
it  was  rainy  and  wet  and  that  the  work  was  ex- 
pensive and  deny  that  the  work  was  of  sucli  ex- 
tent that  it  permitted  a  considerable  portion  of 
said  land  to  be  plowed  and  reclaimed.  [33] 

The  Defendant  S.  M.  Bauman  denies  that  he 
apposed  the  doing  of  said  work  or  any  work 
authorized  by  the  Commissioners  of  said  District 
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and  denies  that  he  tried  to  prevent  the  same  and 
denies  that  he  notified  the  workers  who  were  doing 
any  work  authorized  by  the  District  to  quit  and 
that  they  would  not  get  their  money  and  denies  that 
he,  in  every  way  possible,  or  at  all,  interferred  with 
the  doing  of  any  work  authorized  by  said  Drainage 
District  and  denies  that  any  of  said  work  had  been 
ordered  by  the  Court  and  denies  that  the  duty  to  do 
any  work  as  alleged  in  Paragraph  IX  was  imi)osed 
upon  him  as  a  Conunissioner  of  said  Drainage  Dis- 
trict as  a  matter  of  law  and  said  S.  M.  Bauman 
alleges  that  he  has  at  all  times  since  he  has  been  a 
Commissioner  of  said  Drainage  District,  in  every 
way  used  his  best  efforts  to  properly  oversee  the 
proper  maintenance  of  the  drainage  system  of  said 
Drainage  District. 

X. 
Defendants    admit   the    allegations    set    forth    in 
Paragraph  X  of  Plaintiff's  Complaint. 

XI. 

The  Defendant  S.  M.  Bauman  denies  that  after 
his  appointment,  as  alleged  in  Paragraph  XI  of 
Plaintiff's  Complaint,  he  has  interferred  in  every 
way  possible  or  that  he  has  interferred  in  any  re- 
spect to  prevent  the  drainage  of  the  lands  claimed 
to  be  owned  by  the  Plaintiff  and  hereinafter  more 
particularly  described.  Defendant,  denies  that  he 
opposed  the  cleaning  out  of  the  ditches  leading  to 
said  land.  Defendant  Bauman  denies  that  he  noti- 
fied the  parties  who  had  before  been  engaged  by  the 
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officers  of  said  District,  not  to  proceed  with  said 
work  as  they  would  not  be  paid,  and  Defendant 
has  no  information  and  no  knowledge  of,  to  what 
work  the  Plaintiff  refers;  and  the  Defendant  Roy 
Copeland  denies  that,  as  alleged  in  said  Paragraph 
XI  of  Plaintiff's  Complaint,  he  joined  with  the 
Defendant  S.  M.  Bauman  and  cooperated  with  him 
in  any  wrongful  or  milawful  acts,  for  the  purpose 
of  preventing  the  lands  claimed  to  be  owned  by  the 
Plaintiif,  [34]  from  being  drained  or  reclaimed. 

Defendants  Bauman  and  Copeland  admit  that, 
as  alleged  in  Paragraph  XI  of  said  Complaint,  the 
Plaintiff,  about  the  early  part  of  the  year  1940, 
made  application  to  said  Board  of  Commissioners  to 
do  certain  work  for  the  draining  of  said  land,  and 
claimed  that  the  work  which  had  been  done  in  the 
past  was  successful  and  had  partially  drained  said 
land  and  if  completed  would  drain  all  of  said  land 
and  Defendants  admit  that  they  notified  the  Plain- 
tiff* that  they  would  not  proceed  with  the  draining 
of  land  and  that  the.v  would  not  further  clean  out 
ditches  on  the  land  of  the  Plaintiff,  Imt  deny  that 
they  notified  that  they  would  not  permit  his  land 
to  be  drained  and  deny  that  they  refused  to  do 
any  work  required  and  ordered  by  the  Court,  and 
Defendants  deny  that  by  joint  cooperation  and  con- 
trol of  the  Board  of  Commissioners  of  said  Drain- 
age District,  they  prevented  any  work  from  being 
done  and  admit  that  they  notified  the  Plaintiff  that, 
they  could  not  do  any  work  on  his  land  and  admit 
that  they  j)assed  a  resolution  and  placed  the  same 
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on  the  minutes  of  the  Commissioners  of  said  Dis- 
trict, reciting  that  Plaintiff's  hind  was  not  worth 
the  cost  of  draining  same  at  the  exi)ense  of  tlie 
District  and  that  the  Plaintiff's  land  could  not  be 
successfully  drained  and  that  they  would  not  spend 
any  more  money  draining  it,  but  deny  that  such 
acts  or  admissions  were  false  or  untrue  and  deny 
that  at  the  time  such  resolution  was  passed,  that 
there  were  any  orders  outstanding  requiring  said 
work  to  be  done  and  deny  that  they  had  violated 
any  laws  of  the  State  of  Idaho  or  their  oath  of 
office,  and  deny  that  they  wrongfully,  unlawfully 
and  maliciously  refused  to  perform  their  duties  as 
such  Commissioners,  or  violated  any  orders  of  the 
Court  appointing  them. 

Defendants  admit  that  John  Davidson,  the  other 
Commissioner  of  said  District,  has  not  agreed  with 
the  conclusions  of  the  Defendants  Bauman  and 
Copeland,  but  deny  that  said  John  Davidson  noti- 
fied said  Defendants  that  it  was  their  duty  to  clean 
out  the  ditches  and  do  said  work,  and  deny  that 
said  Defendants  wi'ongfully,  unlawfully  and  [35] 
maliciously,  and  in  violation  of  their  duties  as 
such  Commissioners,  refused  to  comply  with  any 
alleged  notice  of  the  said  John  Da^ddson,  and  De- 
fendants allege  that  said  John  Davidson  is  pur- 
chasing lands  in  Drainage  District  No.  1  under 
contract  from  the  Plaintiff  herein,  and  does  not 
act  whatsoever  as  a  Commissioner,  on  his  own  initia- 
tive, but  completely  submits  to  the  will  and  de- 
mands of  the  Plaintiff  herein. 
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XII. 
Defendants  deny  generally  and  specifically  each 
and  every  allegation,  statement  and  thing  set  forth 
in  Paragraph  XII  of  Plaintiff's  Complaint  and 
deny  that  Plaintiff  has  been  specially  damaged  in 
the  sum  of  $1502.41,  or  in  any  damage  whatsoever 
or  at  all  by  the  alleged  or  any  wrongful  or  unlaw- 
ful acts  of  the  Defendants  and  because  of  their 
alleged  or  any  failure  and  neglect  to  perform  any 
duties  imposed  upon  them  by  law. 

XIII. 

Defendants  allege  that  as  to  the  matters  set  forth 
in  Paragraph  XIII  of  Plaintiff's  Complaint,  they 
have  not  and  cannot  obtain  sufficient  imformation 
upon  which  to  base  a  belief  as  they  were  not  Com- 
missioners of  said  Drainage  District  during  the 
period  of  the  time  from  1936  to  1940  as  alleged 
in  said  Paragraph  XIII;  That  they  have  no  in- 
formation as  to  when  the  maintenance  taxes  alleged 
by  the  Plaintiff  to  have  been  paid  by  him  in  the 
sum  of  $1477.97,  were  levied,  but  Defendants  allege 
that  Commissioners  of  Drainage  Districts  in  the 
State  of  Idaho  have  no  authority  to  release  land 
from  payment  of  maintenance  as^sessments  and 
that  such  authority  can  only  be  obtained  through 
proper  Court  action  and  that  these  Defendants 
are  not  liable  for  any  acts  done  or  neglect  of  duty 
indulged  in  by  predecessors  in  office  of  these  de- 
fendants and  said  Defendants  deny  that  the  Plain- 
tiff has  been  specially  damaged,  as  alleged  in  said 
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Paragraph  XIII,  in  the  sum  of  $1477.97,  or  in 
any  other  sum  whatsoever,  or  at  all. 

XIV. 

Defendants  deny  that   as  alleged  in   Paragraph 

XIV  of  Plaintiff's  [36]  (^omplaint,  the  Plaintiff 
became  the  owner  of  the  land  thereafter  described 
in  said  Complaint  and  deny  that  he  is  now  the 
owner  of  said  h\nd,  but  admit  tliat  on  or  about 
the  16th  day  of  July,  1932,  the  Plaintiff  took  pos- 
session of,  and  ever  since  said  time  has  been  and 
now  is  in  possession  of,  said  land.  Defendants 
deny  each  and  every  other  allegation  and  thing 
alleged  in  Paragraph  XIV  of  Plaintiff's  Complaint, 
and  deny  that  the  Plaintiff  has  been  specially  dam- 
aged in  the  sum  of  $2218.60  or  in  any  sum  what- 
soever or  at  all,  and  deny  that  said  Plaintiff  will 
be  further  damaged  in  the  additional  sum  of 
$1000.00,  or  in  any  sum  whatsoever  or  at  all,  be- 
cause of  the  wrongful  and  unlaw^ful  acts  of  said 
Defendants  in  failing  and  refusing  to  comply  with 
any  orders  of  the  Court  or  with  any  statutes  of 
the  State  of  Idaho. 

XV. 

Defendants  admit  that  as  alleged  in  Paragraph 

XV  during  the  time  the  lands  mentioned  have  been 
a  part  of  said  Drainage  District  and  since  the  Dis- 
trict commenced  to  assess  the  same  for  maintenance 
purposes,  there  has  been  assessed  against  the  lands 
claimed  to  be  owned  by  the  Plaintiff,  more  than 
$4080.00  for  maintenance  purposes  and  admit  that 
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although  said  amount  has  been  assessed  against 
said  221.86  acres  the  said  Drainage  District  has 
not  drained  said  land  or  maintained  the  same  so 
that  it  could  be  cultivated,  and  that  for  the  years 
1938,  1939  and  1940,  and  while  the  Plaintiff  claimed 
to  be  the  owner  of  said  land  the  assessments  for 
maintaining  a  portion  thereof,  (though  what 
amomit  is  referred  to  by  Plaintiff,  Defendants  can- 
not determine),  amomits  to  the  sum  of  $850.95, 
which  has  either  been  paid  by  the  Plaintiff  or  has 
])een  charged  against  said  land,  but  the  Defendants 
deny  that  the  same  has  or  will  be  lost  to  the  Plain- 
tiff in  said  sum  or  in  any  sum  whatsoever  or  at  all, 
and  defendants  deny  that  the  Plaintiff  has  been 
specially  damaged  by  reason  of  the  refusal  of  the 
Defendants  to  perform  any  duties  imposed  upon 
them  by  law  or  by  their  neglect  or  failure  in  re- 
fusing to  carry  out  any  orders  of  the  Court  or  any 
statutes  in  such  cases  made  and  provided,  and  De- 
fendants deny  that  they  have  neglected  [37]  and 
refused  to  perform  their  duties  as  Commissioners 
of  Drainage  District  No.  1  of  Bomidary  County, 
Idaho,  and  deny  that  by  reason  thereof  the  Na- 
tional Surety  Company,  surety  ujion  the  bonds  of 
the  Defendants  Bauman  and  Copeland,  is  liable  to 
the  full  amount  of  said  bonds  or  in  any  amount 
whatsoever  or  at  all,  and  Defendants  Bauman  and 
Copeland  deny  that  they  have  failed  or  neglected  to 
perform  their  official  duties  and  deny  that  any  of 
their  actions  in  connection  with  the  drainage  of  said 
lands  was  wrongful  or  was  done  intentionally  by 
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said  Defendants  for  the  i)urpose  of  preventing  the 
Plaintiff's  hind  from  being  rechiimed  or  for  the 
purpose  of  preventing  the  phiintiff  from  the  use 
of  said  land  or  for  the  purpose  of  interfering  to 
eomiDel  the  Plaintiff  to  pay  the  maintenance  on 
said  land  which  has  never  been  maintained  so  that 
said  maintenance  only  could  be  used  for  the  benefit 
of  others  in  said  District,  including  said  Defen- 
dants who  are  themselves  owners  of  lands  in  said 
District  which  has  been  reclaimed,  and  Defendants 
deny  that  they  have  willfuly,  wrongfully  and  in 
bad  faith  refused  or  neglected  to  perform  their 
duties  as  Commissioners  of  Drainage  District  No. 
1  in  Boundary  County,  Idaho  and  that  by  reason 
thereof  they  should  be  deprived  of  their  office,  and 
Defendants  deny  that  there  is  any  penalty  provided 
by  law  which  should  be  assessed  against  them  or 
that  they  should  be  required  to  pay  the  sum  of 
$500.00  each  as  required  by  the  Statutes  of  the 
State  of  Idaho,  and  Defendants  deny  that  there 
is  any  such  Statute  of  the  State  of  Idaho  and  allege 
that  they  have  at  all  times  faithfully  performed 
their  duties  as  Commissioners  of  Drainage  Dis- 
trict No.  1  of  Boundary  County,  Idaho. 

XVI. 

Plaintiff's  admit  the  allegations  set  forth  in 
Paragraph  XVI  of  Plaintiff's  Complaint  except  the 
Plaintiff's  allegation  that  he  is  the  owner  of  the 
lands  described  therein,  which  said  allegation  is 
specifically  denied. 
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As  a  First  Further  Separate  and  Affirmative 
Answer  and  Defense  to  Plaintiff's  Complaint,  De- 
fendants allege:  [38] 

I. 

That  the  Defendant  S.  M.  Bauman,  was  ap- 
pointed Commissioner  of  Drainage  District  No.  1 
of  Boundary  County,  Idaho,  on  Jmie  17th,  1939, 
and  qualified  on  June  30,  1939,  and  ever  since  said 
time  has  been  and  now  is  a  duly  appointed,  quali- 
fied and  acting  Commissioner  of  said  Drainage 
District. 

That  the  Defendant  Roy  Copeland  was  appointed 
a  Conmiissioner  of  Dramage  District  No.  1  of 
Bomidary  County,  Idaho  on  January  2nd,  1940, 
and  qualified  as  such  on  January  12th,  1940,  and 
ever  since  said  time  has  been  and  now  is  a  duly 
appointed,  qualified  and  acting  Conunissioner  of 
said  Drainage  District. 

II. 

That  Plamtiff's  cause  of  action  herein  is  actually 
a  suit  against  S.  M.  Bamnan  and  Roy  Copeland 
in  their  official  capacity  as  Commissioners  of  Drain- 
age District  No.  1  of  Boundary  County,  Idaho,  and 
as  such  is  a  cause  of  action  against  said  two  De- 
fendants as  officers  of  the  District  Court  of  the 
Eighth  Judicial  District  of  the  State  of  Idaho  in 
and  for  the  County  of  Boundary,  and  that,  said 
County  is  the  only  County  having  original  juris- 
diction over  their  actions  as  Drainage  District  Com- 
missioners in  comiection  with  orders  made  or  al- 
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leged  to  have  been  made  by  said  Idaho  District 
Court. 

As  a  Second,  Further,  Separate  and  Affirmative 
Answer  and  Defense  to  Plaintiff's  Complaint,  de- 
fendants allege: 

I. 

Incorporate  herein  and  make  a  part  hereof,  the 
same  as  if  fully  set  out.  Paragraph  I  of  their  first, 
further  and  affirmative  answer  and  defense. 

II. 

That  the  Plaintiff  Martin  Woldson,  had  the  con- 
tract for  and  did  construction  work  in  the  con- 
struction of  the  reclamation  system  of  Drainage 
District  No.  1  of  Boundary  County,  Idaho,  and 
that  said  Plaintiff  knew  at  that  time,  and  has 
know^n  at  all  times  subsequent  thereto,  that  the 
system  of  works  designed  for  the  reclamation  of 
[39]  said  Drainage  District,  were  not  properly 
designed  or  constructed  so  as  to  properly  reclaim 
the  lands  now^  claimed  to  be  owned  by  the  Plaintiff. 
That  it  shows  upon  the  face  of  Plaintiff's  Com- 
plaint that  the  Plaintiff  Martin  Woldson,  claimed 
to  have  become  the  owaier  of  the  lands  in  question 
in  the  year  1932  and  that  no  steps  were  taken  by 
said  Plaintiff  to  remedy  said  alleged  conditions  be- 
tween the  years  1932  and  1941,  and  as  a  result 
thereof  the  Plaintiff  is  now  estopped  as  the  result 
of  said  laches  to  maintain  an  action  against  these 
Commissioners  on  accomit  of  conditions  now  com- 
plained of  prior  to  the  appointment  of  these  De- 
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fendants  in  the  years  1939  and  1940  and  for  failure 
to  ask  for  relief  as  provided  by  Section  41-2531, 
I.e. A.,  as  amended  by  Chapter  49,  of  the  Idaho 
Session  Laws  of  1935.  That  said  Plaintiff  having 
waited  approximately  nine  years  before  this  action 
was  commenced  and  having  waited  that  length  of 
time  there  were  various  changes  in  the  majority 
of  the  Board  of  Drainage  District  Commissioners 
in  Drainage  District  No.  1,  is  guilty  of  laches  and 
camiot  be  heard  at  this  time. 

As  a  Third,  Further  and  Separate  and  Affirma- 
tive Answer  and  Defense  to  Plaintiff's  Complaint, 
Defendants  allege: 

I. 

Incorporate  herein  and  make  a  part  hereof,  the 
same  as  if  fully  set  out.  Paragraph  I  of  their  first, 
further  and  affirmative  answer  and  defense. 

II. 

That  the  main  ditch  of  the  reclamation  system  of 
Drainage  District  No.  1  of  Boundary  County,  Idaho, 
which  was  originally  constructed  for  the  purpose 
of  reclaiming  the  lands  described  in  plaintiff's 
Complaint,  runs  from  east  to  west,  immediately 
south  of  said  lands;  That  the  lands  claimed  to  be 
owned  by  the  Plaintiff  are  situated  below  the  level 
of  the  main  ditch  system  of  Drainage  District  No.  1, 
and  there  is  not  sufficient  fall  from  said  lands  to 
the  outlet  of  said  Drainage  District  to  carry  off  the 
water  emmating  from  the  [40]  lands  claimed  to 
be  owned  by  the  Plaintiff;  That  the  original  plans 
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for  reclamation  of  the  lands  of  Drainage  District 
No.  1  were  not  properly  prepared  and  designed 
so  as  to  make  possible  the  reclamation  of  the  lands 
now  claimed  to  be  owned  by  the  Plaintiff;  That  in 
an  endeavor  to  reclaim  said  lands  over  a  period 
of  years  from  1921  to  1940,  various  programs  were 
attempted,  tried  and  cast  aside,  in  an  endeavor 
to  reclaim  said  lands,  and  that  finally  a  booster 
pump  was  installed  in  the  original  main  ditch  in 
an  effort  to  take  the  water  off  of  said  lands  by 
draining  it  into  a  sump  and  pumping  water  from 
said  sump  into  the  main  ditch  of  said  Drainage 
District  at  a  point  where  there  would  be  sufficient 
fall  to  carry  said  water  to  the  outlet  of  the  Drain- 
age system.  That  large  amomits  of  money  were  ex- 
pended by  the  Drainage  District  in  an  endeavor  to 
accomplish  this  result.  That  in  the  years  1925  and 
1926,  the  smn  of  $12,466.96  was  expended  and  that 
in  following  years  the  amounts  shown  below  were 
expended : 

On  Main  Dilch  South  of  On  Laterals  of  Lands 

Booster  Pump  Claimed  by  Plaintiff 

1933 $1132.70  1933 $1485.00 

1934 639.44  1934  Nothinf>- 

1935 212.34  1935 32.00 

1936 132.80  1936  Nothing 

1937 1557.00  1937 37.50 

1938 1139.74  1938 1784.47 

1939 1152.73  1939 126.66 

1940 1024.32  1940 754.88 

for  this  ])urpose  but  without  success,  and  other  par- 
ties who  claimed  to  be  the  owners  of  said  lands  per- 
sonally expended  over  $6000.00  in  an  endeavor  to 
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drain  the  same;  That  in  the  year  1940,  at  the  re- 
quest of  the  Phiintiff  herein,  said  Drainage  District 
No.  1  purchased  and  installed  a  new  booster  pump 
at  a  cost  of  approximately  $1400.00 ;  That  the  above 
and  foregoing  items  of  costs  expended  do  not  in- 
clude the  expense  of  the  operation  of  the  booster 
pump  hereinbefore  mentioned.  That  due  to  the  wet 
and  swampy  condition  of  the  lands  through  whieli 
said  ditch  is  constructed  it  is  absolutely  impossible 
to  maintain  the  ditch  and  prevent  the  sides  from 
sloughing  in  and  filling  and  obstructing  the  ditch. 

[41] 
Tliat  the  amount  ex])ended  i]i  an  endeaA^'or  to  re- 
claim said  lands  greatly  exceeds  the  amount  of 
maintenance  assessments  levied  against  said  lands; 
that  part  of  said  land  was  partially  reclaimed  dur- 
ing the  years  1938,  1939  and  1940,  but  that  said 
reclamation  was  due  to  dry  climatic  conditions  here- 
tofore unknown  in  the  Kootenai  Valley  in  which 
said  lands  are  located,  and  not  due  to  any  work  or 
any  system  of  reclamation  done  or  attempted  by  the 
Commissioners  of  Drainage  District  No.  1 ;  Tliat 
said  dry  conditions  has  lowered  the  water  in  the 
lands  adjoinuig  the  lands  claimed  to  be  o\\Tied  by 
the  Plaiiitiff  to  a  depth  of  16  feet  below  the  ground 
level  of  the  said  lands,  resulting  in  an  exceptionally 
dry  condition  of  said  adjoining  lands;  That  the 
adjoining  lands  ai-e  higher  in  elevation  than  the 
lands  claimed  to  be  o\\iied  by  the  Plaintiff,  and  the 
natural  drainage  of  said  lands  is  towards  the  lands 
of  said   Plaintiff  and  the   effect  of  the  increased 
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lowering  of  tlie  main  diteli  lias  resulted  in  great 
damage  to  the  adjacent  lands  whereas  no  beneficial 
results  have  been  obtained  for  the  lands  claimed  t<> 
be  owned  by  the  Phiiutiff;  Tliat  your  delendant 
Commisisoners  have  long  been  familiar  with  the 
situation  existing  and  after  careful  and  due  con- 
sideration thereof,  and  making  full  and  complete 
investigation  of  the  i)0ssibility  of  reclaiming  said 
lands,  and  after  making  a  sincere  effort  to  reclaim 
the  same,  came  to  the  conclusion  that  it  would  be 
imj)ossiblc  to  reclaim  the  same  v.'ithout  making  a 
new  outlet  in  a  different  location  from  the  District's 
present  outlet  and  constructing  new  ditches  for  the 
l)urpose  of  reclaiming  said  lands,  which  construc- 
tion, in  the  opinion  of  your  Defendants,  was  not  a 
proper  maintenance  charge  against  said  Drainage 
District  No.  1 ;  That  after  full  consideration  of  the 
questions  involved,  the  Commissioners  of  Drainage 
District  No.  1  of  Doundaiy  County,  Idaho,  did,  at 
a  regular  meeting  of  said  Commissioners  held  on 
the  IStli  day  of  May,  1940,  take  the  following  ac- 
tion: 

"moved  by  S.  M.  Bauman,  and  second  by  Roy 
Copeland,  refering  to  Mr.  Woldson's  letter  of 
May  10th,  1940,  demanding  that  the  Commis- 
sioners of  Drainage  Dist.  No.  1,  immediately 
reditch  the  lands  in  parcel  1,  2,  3,  and  4.  [42] 
owned  by  him,  the  same  beuig  located  in  the 
south  end  of  Dist.  1,  adjacent  to  the  Great 
Northern  right  of  way,  consisting  of  swam]:) 
land. 
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Whereas  the  Commissioners  cleaned  and 
deepened  these  ditches  in  Nov.  1939,  at  a  cost 
of  about  $1500.00,  same  being  paid  only  last 
week,  and  it  is  observed  that  this  ditching  has 
done  very  little  good  and  the  fact  of  Mr.  Wold- 
son insisting  that  it  be  done  over  again  within 
6  months,  is  further  proof  of  its  failure.  Also 
during  the  past  18  years  the  Commissioners 
have  made  repeated  efforts  on  this  land,  ditch- 
ing and  cleaning  ditches  at  the  cost  of  several 
thousand  dollars. 

It  is  further  stated  that  several  owners  of 
similar  lands  east  and  north  of  Mr.  Woldson "s 
land,  along  the  Great  Northern  Right  of  Way, 
have  never  been  able  to  reclaim  or  to  crof)  their 
acres,  but  have  never  asked  the  Commissioners 
to  ditch  for  them  as  they  realized  that  it  would 
cost  more  than  the  land  was  worth. 

In  view  of  these  facts  the  Commissioners 
are  convinced  that  further  reclamation  in  this 
or  similar  areas  can  not  be  accomplished  exce])t 
at  prohibitive  figures  and  further  expenditui'es 
at  this  time  would  be  a  waste  of  money." 

III. 

That  at  all  times  since  their  appointment  as  Com- 
missioners of  Drainage  District  No.  1  of  Boundary 
County,  Idaho,  the  Defendants  Bauman  and  Cope- 
land,  have,  in  every  way,  diligently  and  faithfully 
performed  all  of  the  duties  incumbent  upon  them  as 
Commissioners  of  said  Drainage  District. 
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The  Defendant,  tlie  National  Snrety  Company,  a 
corporation  of  the  State  of  New  York,  admits  that 
it  is  surety  on  the  bonds  of  the  Defendants  Bauman 
and  Copeland  as  Commissioners  of  Drainage  Dis- 
trict No.  1  of  Boundary  County,  Idaho;  That  as  to 
all  other  matters  set  forth  in  Plaintiif's  Complaint, 
said  defendant  Surety  Comjiany,  has  not  and  camiot 
obtain  any  information  upon  which  to  base  a  belief 
and  therefor  denies  the  same;  and  said  Defendant 
Corj)oration  further  alleges  that  it  can  in  no  sense 
be  held  liable  for  any  of  the  acts  of  the  Defendants 
Bauman  and  Copeland,  for  the  reason  that  the  acts 
complained  of  and  orders  entered  and  orders 
claimed  to  have  been  made  by  various  Courts,  and 
all  matters  complained  of  in  Plaintiff's  Complaint, 
took  [4:3]  place  prior  to  the  time  of  the  execution 
of  the  bonds  hereinbefore  admitted  by  the  Defend- 
ant Corporation,  to  have  been  written  on  behalf  of 
said  Defendants  Bauman  and  Copeland. 

As  a  fourth,  further  Sei)arate  and  Affirmative 
Answer  and  Defense  to  Plaintitf's  Complaint,  de- 
fendants allege: 

I. 
That  the  Plaintiff,  Martin  Woldson,  claims  to  he 
the    owner    of    the    following    described    ]:)roperty, 
to-wit : 

That  |)(n-tiou  of  Lot  5,  Sec.  4,  Twp.  61  N.R. 
1  E.B.M.  lying  below  the  meander  line  of  the 
former  S])roll  or  Mirror  Lake. 

That  portion  of  the  Sy^  of  the  SWI4  of  Sec. 
4,    Twp.    61,    N.R.    1  E.B.M.,    lying    easterly 
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of  the  main  lateral  ditch,  which  said  tracts  last 
above  mentioned  comprise  38.45  acres  and  is 
referred  to  and  designated  as  Lot  4  in  Sec.  4, 
Twp.  61,  N.R.  1  E. 

Balance  of  the  81/2  of  SW14  of  Sec.  4  and 
the  Ny2  of  the  NW14  of  Sec.  9,  Twp.  61  N.R. 
1  E.B.M.  lying-  below  the  pumping  area  and 
which  plaintiff  believes  is  the  old  Government 
lake  meander  line  bomidarv  and  designated  and 
known  as  Tract  6-B  in  said  Sections  4  and  9 
comprising-  57.32  acres,  except  that  j^ortion  in 
the  SE14  of  the  SWi^  of  said  Sec.  4  desig- 
nated as  Lot  6-A  com])rising  10.36  acres. 

That  portion  of  said  land  which  would  be 
the  SEy4  of  the  SEi^  of  Sec.  5,  Twp.  61  N.R. 
1  E.B.M.  together  with 

That  portion  of  the  NE14  of  the  NE14  of 
Sec.  8,  Tw}).  61  N.R.  1  E.B.M.  which  is  re- 
ferred to  as  Lot  7,  Sections  5  and  8  comprising 
48.84  acres. 

That  portion  of  land  which  would  have  been 
the  SWy  of  the  SE14  of  Sec.  5,  together  with 
the  balance  of  said  land  within  the  boundaries 
of  said  District  and  pumping  area  in  the  NW/j. 
of  the  NE14  of  Sec.  8  and  a  strip  of  land  lyin.g 
South  and  Westerly  from  the  main  lateral 
ditch  and  what  would  have  been  the  NW14  of 
the  SEi/i  of  said  Sec.  5,  known  as  Lot  8-A  in 
Sections  5  and  8,  comprising  66.39  acres. 

whereas  in  truth  and  in  fact,  said  Plaintiff  is  not 
the    owner    of    said   property,    which    fact   is    well 
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known  to  said  Plaintiff;  That  said  lands  described 
consist  of  lands  formerly  contained  within  the 
boundaries  of  a  meander  lake,  situated  in  Boundary 
Comity,  Idaho,  and  that  title  to  said  hmds  is  in  the 
State  of  Idaho,  which  fact  is  well  known  to  the 
Plaintiff  herein.  [44] 

Wherefore,  Defendants  pray  that  the  above  en- 
titled action  may  be  dismissed  and  that  they  may 
ii'o  lience  with  their  costs. 

0.  C.  WILSON 

Residence  and  P.O.  Address, 
Bonners  Ferry,  Idaho 
EVERETT  E.  HUNT 

Residence  and  P.O.  Address, 
Sandpoint,  Idaho 

Attoi'neys  for  Defendants 
State  of  Idaho, 
County  of  Boundary — ss. 

S.  M.  Bauman,  being  first  duly  sworn,  on  oath 
dejioses  and  says :  That  he  is  one  of  the  Defendants 
in  the  above  entitled  action,  that  he  has  read  the 
above  and  foregoing  Answer  and  knows  the  contents 
thereof,  and  that  he  believes  the  facts  therein  stated 
to  be  true. 

S.  M.  BAUMAN 

Subscribed  and  sworn  to  before  me  this  16th  dny 
of  May,  1941. 
[Notarial  Seal]         O.  C.  WILSON 

Notary  Public  for  the  State  of  Idaho, 
Residing  at  Bonners  Ferry,  Idaho 

[Endorsed]  :   Filed  June  13,  1941.  [45] 
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DEFENDANTS'  EXHIBIT  "A" 

Unmarked  Exhibit  admitted  by  Order  dated 
1/5/42  and  filed  3/21/42 

In  the  District  Court  of  the  Eighth  Judicial  District 
of  the  State  of  Idaho,  in  and  for  the  County  of 
Boundary 

In  the  Matter  of  Drainage  District  No.  1  of 
Boundary  County,  Idaho. 

PETITION 

Now  comes  Martin  Woldson  and  represents  and 
shoM^s  to  the  Court  as  follows : 

I. 

That  he  is  the  owner  of  a  large  tract  of  land 
situated  within  the  Drainage  District  No.  1  of 
Boundary  County,  Idaho,  and  subject  to  assess- 
ments for  maintenance  and  improvements  and  for 
the  payment  of  interest  and  sinking  fund  of  the 
bonded  indebtedness  of  said  District  and  that  he  is 
the  owner  and  holder  of  all  the  outstanding  unpaid 
bonds  of  the  said  District  aggregating  approxi- 
mately $112,500.00. 

II. 

That  the  said  Drainage  District  is  in  default  in 
t]ie  payment  of  one  years  interest  and  about 
$4,500.00  of  its  bonded  indebtedness,  and  that  a 
large  percentage  of  the  lands  within  said  District 
are  in  default  in  payment  of  taxes  and  assessments. 


S.  M.  Bauman,  et  al.  59 

III. 

That  lieretoforc  and  on  the  Kith  day  of  March, 
1925,  the  above  entitled  Court  in  the  above  entitled 
cause  made  and  entered  its  findings  of  fact  and  con- 
clusions of  law,  and  order  and  decree,  to  which 
reference  is  hereby  [46]  made  as  fully  as  though 
said  order  were  herein  set  out  at  length,  and  that 
by  the  said  decree  the  commissioners  of  said  dis- 
trict were  instructed 

'*to  forthwith,  at  tlie  expense  of  said  district 
and  as  an  item  of  maintenance  chargeable  to 
the  entire  district,  ])roceed  to  clean  out  said 
ditch  to  the  original  leva!  thereof  and  maintain 
said  ditch  to  said  original  level,  construct  such 
laterals  as  may  be  required  and  lower  the  out- 
let of  the  ditch  or  make  such  adjustment  thereof 
as  may  be  required  and  to  do  all  said  work  under 
such  engineering  supervision  and  direction  as 
is  acceptable  to  the  Commissioners  of  said  Dis- 
trict and  the  objectors  herein." 

IV. 

That  said  District  and  the  Commissioners  thereof 
have  failed  and  neglected  to  make  said  improve- 
ments or  to  lower  or  clean  the  said  ditch,  or  in  any- 
wise im]irove  the  said  Drainage  District  and  system 
exce]it  in  part  only  and  that  the  greater  and  more 
impoi-tant  ]^art  of  said  work  is  still  undone. 

That  there  is  a  large  tract  of  said  lands  which 
have  not  been  drained,  to-wit,  about  700  acres,  and 
that  the  same  is  largely  non-productive  but  would 
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gTow  good  and  i^rofitable  crops  if  properly  drained. 
That  the  same  can  be  drained  by  cleaning  and  low- 
ering the  said  ditches.  That  in  order  to  do  so  the 
work  should  be  conducted  in  the  months  of  July, 
August  and  September  during  the  dry  season.  That 
without  such  improvements  the  lands  will  be  largely 
non-productive  and  in  the  meanwhile  large  assess- 
ments are  be/ing  levied  and  entered  against  the 
same,  far  in  excess  of  the  value  of  the  said  lands 
undrained. 

V. 
That  the  failure  of  the  District  to  comply  with 
[47]  the  order  of  this  Court,  made  and  entered  on 
the  16th  day  of  March,  1925,  and  to  properly  drain 
and  reclaim  the  said  lands  as  required  and  provided 
for  in  the  said  order,  has  resulted  in  greatly  depre- 
ciating the  value  of  this  petitioner's  security  as  the 
holder  of  the  bonded  indebtedness  of  said  District, 
and  imposes  an  unnecessary  burden  upon  this  peti- 
tioner and  other  landowners  therein,  as  taxpayers 
of  said  District. 

VI. 

That  the  District  is  paying  out  large  and  exces- 
sive sums  of  money  and  incurring  indebtedness  foi- 
electric  energy  for  pumping  purposes  whereas  a 
cheaper  power  could  be  had  by  installing  a  Diesel 
engine  and  thereby  saving  a  large  part  of  tlie  out- 
lay for  power. 

Wherefore,  your  petitioner  prays  that  an  order 
and  citation  issue  to  the  said  District  and  the  Com- 
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niissioiiei's  thereoi'  and  that  they  be  required  to  ap- 
j)ear  at  a  time  and  place  to  be  si)ecified  in  the  said 
order  and  citation,  and  sliow  cause  why  the}^  should 
not  proceed  to  make  the  improvements  in  the  said 
hxnds  in  accordance  with  the  said  order  and  the 
requirements  necessary  to  render  said  land  tillable 
and  productive ;  and  petitioner  prays  for  such  other 
and  further  relief  as  may  seem  just  in  the  premises, 

J.  F.  AILSHIE  and 

ROBERT  AILSHIE 

Attorneys  for  Petitioner 
State  of  Idaho, 
County  of  Tvooteu.rii — ss. 

Martin  Woldson  being'  first  duly  sworn  de])oses 
and  says :  [48] 

That  he  has  read  the  forep:oinf2:  ])etition,  knows 
the  contents  thereof;  that  the  same  is  true  of  his 
own  knowledge  and  that  he  believes  it  to  be  true. 

MARTIN  WOLDSON 

Subscribed  and  sworn  to  before  me  this  22nd  day 
of  July,  1934. 
[Notarial  Seal]         ROBERT  AILSHIE 

Notary  Public  in  and  for  the  State  of  Idaho, 
residing  at  Coeur  d'Alene,  Idaho 

State  of  Idaho, 

County  of  Boundary— ss. 

[Endorsed]:  Filed  July  23,  1934.  Dollie  Bruce, 
Clerk  of  the  District  Court.  By  H.  M.  Macnamara, 
Deputy.  [49] 
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UNMARKED  EXHIBIT 
Admitted  by  Order  dated  1/5/42  and  filed  3/21/42 

In  the  District  Court  of  the  Eighth  Judicial  District 
of  the  State  of  Idaho,  in  and  for  the  County  of 
Boundary 

In  the  Matter  of  Drainage  District  No.  1 
of  Boundary  County,  Idaho. 

RESPONSE  TO  PETITION 

Come  now  the  Commissioners  of  Drainage  Dis- 
trict No.  1  of  Boundary  Comity,  Idaho  and  show  to 
the  Court  that  in  the  years  1925  and  1926  there  was 
expended  the  sum  of  $12,466.96  in  compliance  with 
tlie  Court  Order  mentioned  in  the  Petition  of  Mar- 
tin Woldson  as  having  been  issTied  on  the  sixteenth 
day  of  March,  1925. 

That  also  in  the  year  1933  there  was  expended 
for  tlie  same  pur]^ose  as  set  forth  in  said  Order  the 
sum  of  $1,493.19. 

That  in  addition  tliereto  in  an  effort  to  drain  aiid 
reclaim  said  land  one  of  the  owners  of  ]^art  of  the 
hind   jiersonally  ex])ended  the  sum  of  $6,000.00  m 
ordei'  to  accomplish  the  reclamation  of  said  land. 
O.  C.  WILSON 

Attorney  for  Drainage  District 
No.  1  of  Boundary  Count}', 
Idaho. 
Residence  and  P.O.  Address: 
Bonners  Ferry,  Idaho 
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State  of  Idaho, 

County  of  Boiindaiy — ss. 

Ralph  Richmond,  being-  first  (hily  sworn  on  oath, 
deposes  and  says  that  he  is  the  Chairman  of  the 
Board  of  Commissioners  of  Drainage  District  No. 
1  of  Boundary  County,  Idaho,  and  that  he  has  read 
the  above  and  foregoing  Response  to  Petition  and 
knows  the  contents  thereof,  and  that  he  believes  tlie 
same  to  be  true, 

RALPH  L.  RICHMOND 

Subscribed  and  sworn  to  before  me  this  6tli  day 
of  August,  1934. 

[Notarial  Seal]         O.  C.  WILSON 
Notary  Public 
Residing  at  Bonners  Ferry,  Idaho 

Mv  Commission  expires  November  13,  1935.  [50] 
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UNMARKED  EXHIBIT 

Admitted  by  Order 
dated  1/5/42  and  filed  March  21,  1942 

In  the  District  C'ourt  of  the  Eighth  Judicial  Dis- 
trict of  the  State  of  Idaho,  in  and  for  the 
County  of  Boundary. 

In  the  Matter  of 
Drainage  District  No.  1 

of 
Boundary  County,  Idaho. 

ORDER 

The  petition  of  Martin  Woldson  praying  for  an 
order  requiring  Drainage  District  No.  1  and  the 
Conmiissioners  thereof  to  show  cause  why  they 
should  not  proceed  to  make  im])rovements  in  the 
drainage  system,  ditches  and  canals  in  order  to 
drain  certain  lands  therein  referred  to  in  accord- 
ance with  an  order  made  and  entered  by  this  court 
on  the  sixteenth  day  of  March,  1925,  came  on  regu- 
larly for  hearing  at  the  Court  House  in  Bonners 
Eerry  on  Tuesday,  August  7th,  1934,  Robert  Ailshie 
appearing  as  attorney  for  the  petitioner,  Martin 
Woldson,  and  0.  C.  Wilson  appearing  as  attorney 
for  the  Drainage  District.  The  court  heard  evidence 
introduced  by  both  the  District  and  the  petitioner 
and  took  the  matter  under  advisement. 

Now  at  this  time  the  court  being  fully  advised 
in  the  jn'emises  does  hereby  order  and  adjudge  that 
the  said  petition  be  and  the  same  is  hereby  denied 
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and  ijetitioiier  is  lierebj^  granted  leave  to  at  any- 
time renew  the  said  petition  and  application  or  to 
file  a  new  petition  for  other  and  further  relief  in 
connection  with  [51]  the  said  decree  or  any  matters 
therein  covered. 

Dated  this  13th  day  of  August,  1934. 
EVERETT  E.  HUNT 
District  Judge 
State  of  Idaho, 
County  of  Boundary — ss. 

[Endorsed]:   Filed:   Oct.   5,   1934.   Dollie  Bruce, 
Clerk  of  District  Court.  Bv  Harriet  Drake,  Deputy. 

[52] 


[Title  of  District  Court  and  Cause.] 

OPINION 

Messrs.  Whitla  &  Knudson,  Coeur  d'Alene,  Idaho 
Attorneys  for  the  plaintiff. 

O.  C.  Wilson,  Bomiers  Ferry,  Idaho 
Everett  E.  Hunt,  Sand])oint,  Idaho 
Attorneys  for  the  defendants. 

January  5,  1942 
Cavanah,  District  Judge. 

The  plaintiff  seeks  a  judgment  against  the  de- 
fendants S.  M.  Bamnan  and  Roy  Copeland  and  the 
National  Surety  Company,  for  $7,049.83  as  damages 
and  the  entry  of  penalty  against  the  individuals,  of 
$500.00   and    their    removal    as    commissioners    of 
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Drainage  District  No.  1,  in  Boundary  County, 
Idaho. 

The  defendant  Bauman  qualified  as  such  Com- 
missioner on  June  30,  1939  and  the  defendant  Cope- 
land  on  January  12,  1940. 

The  District  was  organized  under  the  laws  of  the 
State  of  Idaho  on  October  21,  1920,  thereafter  an 
assessment  roll  was  regularly  made  and  approved 
by  the  State  District  Court  as  provided  by  law, 
and  a  contract  for  the  construction  of  the  proposed 
iin})rovements  and  works  was  entered  into  with  the 
jolaintiff. 

At  the  time  the  assessment  roll  was  finally  ap- 
l)roved  it  included  430.67  acres  of  land  in  what  was 
known  as  Fry's  Lake,  then  covered  with  water 
and  unsurveyed,  with  an  assessment  of  $18,994.46, 
and  also  included  1015.5  acres  which  was  within 
what  was  known  as  [53]  SproU's  or  Mirror  lake 
and  which  wa^s  also  unsurveyed,  and  assessed  in 
the  sum  of  $33,005.38,  and  by  supplemental  assess- 
ment an  additional  sum  of  $6,460.05  was  assessed 
against  tlie  430.67  acres  in  the  Fry  Lake  area  and 
the  sum  of  $15,232.50  against  the  1015.5  acres  in 
the  Sproll  or  Mirror  Lake  area.  Thereafter,  for 
the  purpose  of  more  particularly  describing  the 
laud  in  the  Sproll  or  Mirror  I^ake  area  and  defi- 
nitely locating  the  same,  the  District  caused  the 
lands  witliin  the  Fry  and  Sproll  or  Mirror  Lake 
Areas  to  be  surveyed  and  divided.  The  land  in  the 
Sproll  or  Mirror  Lake  area  was  divided  into  27 
tracts  and  for  the  purpose  of  assessment  allocated 
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to  the  owners  of  land  bordering  the  lake  and  in  like 
manner  divided  Fry  Lake  area  into  17  lots  and 
likewise  allocated  the  same  to  the  owners  of  land 
bordering  on  Fry  Lake. 

It  appears  that  the  i^roceedings  as  to  the  organi- 
zation, assessments,  contracts  for  construction  of 
the  drainage  works,  an  order  requiring  the  District 
to  clean  out,  dee])en  and  improve  the  then  ditch  so 
as  to  suitably  and  eifectiA'^ely  drain  the  land  of  the 
then  objectors  were  approved  by  the  State  Court. 

The  i)laintitf  now  complains  by  alleging  that  the 
Commissioners  have  failed  to  comjjly  wdtli  the 
Court's  order  and  decree  and  that  the  lands  in 
Sproll  or  Mirror  Lake  Area  was  not  drained  at 
the  time  of  the  entr}'  of  the  order  and  decree  of 
the  State  Court.  The  defendants  w^ere  not  Com- 
missioners of  the  District  and  the  i^laintiff  became 
the  oAAaier  of  the  land  in  question  in  1932,  and  the 
defendants  assert  that  he  is  now  estopped  as  a  re- 
sult of  his  laches,  to  maintain  the  present  action 
on  account  of  conditions  now  complained  of,  prior 
to  their  appointment  in  the  years  1939  and  1940, 
and  for  failure  to  ask  for  relief  as  provided  by 
Sections  41-2531  I  C  A  as  amended  by  Chapter  49 
Idaho  Session  Laws  1935  and  also  having  waited 
approximately  nine  years  during  the  period  of 
various  changes  in  the  Board. 

Plaintiff's  lands  are  situated  below  the  level  of 
the  main  [54]  ditch  system  and  there  doesn't  seem 
to  be  sufficient  fall  from  his  land  to  the  outlet  of 
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the  District  to  carry  oi¥  the  water  emanating  from 
plaintiff's  land. 

Between  1921  and  1940  various  programs  were 
attemj^ted  and  cast  aside  in  an  endeavor  to  reclaim 
lands  and  finally  a  booster  pump  was  installed  in 
the  original  main  ditch  in  an  effort  to  take  the 
water  off  of  the  lands  by  draining  it  into  a  sump 
and  then  pumping  the  water  from  the  sump  into 
the  main  ditch  and  carrying  it  to  the  outlet  of  the 
drainage  system. 

It  seems  further  that  during  the  years  1925,  1926 
and  in  1933  and  to  and  including  1933  to  1940  large 
sums  of  money  were  expended  by  the  District  on 
the  main  ditch  south  of  the  Booster  pump  in  which 
a  i^ortion  thereof  was  expended  on  laterals  on  the 
Plaintiff's  lands,  together  with  about  $6,000  ex- 
pended by  others,  and  without  success.  In  1940 
plaintiff  made  application  to  complete  the  work  and 
the  District  then  purchased  and  installed  a  new 
Booster  pump  at  the  cost  of  approximately  $1400.00. 
In  that  year  the  ]ilaintiff  expended  $1,502.41  in 
cleaning  out  part  of  the  ditches  and  which  sum  he 
asserts  he  has  been  damaged. 

The  plaintiff  further  asserts  that  on  account  of 
the  land  not  having  been  drained  in  September 
1935  the  Board  agreed  that  they  would  not  tax  it 
until  it  had  been  drained  and  it  would  be  A\4th- 
drawn  from  the  maintenance  tax,  but  instead  of 
doing  so,  proceeded  to  tax  it  and  he  paid  the  same 
to  prevent  the  land  from  going  to  tax  deed  and  was 
required  to  pay  the  sum  of  $1,477.97. 
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He  further  claims  daiiiages  of  $2,218.60  as  loss 
of  use  of  his  land  by  reason  of  the  failure  to  drain 
it  since  he  became  the  owner  in  1932,  and  the  further 
sum  of  $1,000  as  not  being  able  to  secure  crops  on 
100  acres  of  said  kind  for  one  year  and  the  further 
sum  of  $850.95  amount  paid  by  him  as  asesssment 
for  drainage. 

The  defendants  assert  that  the  amount  expended 
in  an  endeavor  to  reclaim  the  land  were  greatly  in 
excess  of  the  maintenance  [55]  assessment  levied  on 
that  part  of  the  land;  that  the  land  was  partially 
reclaimed  during  the  .year  1938,  1939  and  1940,  and 
that  the  reclamation  thereof  was  due  to  dry  climatic 
conditions  unloiown  in  Kootenai  valley,  and  not 
due  to  work  or  the  system  of  reclamation  done  or 
attempted  by  the  Commissioners  and  has  lowered 
the  water  in  the  land  adjoining  the  plaintiff's  land 
to  a  depth  below  the  ground  level,  resulting  in  a 
dry  condition  of  the  adjoining  lands,  which  are  in 
a  higher  elevation  than  the  plaintiff's  land,  and  that 
after  investigation  and  careful  and  due  considera- 
tion thereof  the  Commissioners  reached  the  con- 
clusion at  a  regular  meeting  of  the  Board  that  it 
would  be  impossible  to  reclaim  said  land  without 
making  a  new  outlet  in  a  different  location  from  the 
present  outlet  and  constructing  new  ditches  at  pro- 
hibitive figures,  and  a  waste  of  money,  which  w^ould 
not  be  proper  maintenance  charges  against  the  dis- 
trict. 

The  defendant  Surety  Company  asserts  that  all 
of  the  acts  complained  of  by  the  plaintiff,  and  orders 
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made  by  the  Courts  and  other  matters  complained 
of  took  place  prior  to  the  time  of  the  execution  of 
the  bonds  written  on  behalf  of  the  defendants  Bau- 
man  and  Copeland. 

The  j)laintiff's  title  to  the  land  in  question  are 
disputed  by  the  defendants  as  defendants  assert 
that  the  title  is  m  the  State  of  Idaho  by  reason  of 
them  consisting  of  land  formerly  contained  mthin 
the  boundaries  of  a  meandered  lake  situate  in 
Boundary  County,  Idaho.  This  contention  as  to 
Plaintiff's  title  is  untenable  under  the  evidence  and 
the  law. 

Of  course,  we  must  begin  the  consideration  of  the 
issues  and  evidence  tliat  the  defendants  Bauman 
and  Copeland  and  their  surety  are  not  resonsible 
for  the  acts  and  conduct  of  the  predecessors  of 
Bamnau  and  Copeland,  nor  of  any  other  Commis- 
sioner and  we  must  commence  determining  their 
liability,  if  any,  from  the  date  when  they  qualified 
as  commissioners  being  that  Bauman  qualified  on 
[56]  June  30,  1939  and  Copeland  on  January  12, 
1940,  and  then  ascertain  if  they  have  neglected  their 
duties  in  such  manner  while  acting  as  such  commis- 
sioners in  failing  to  drain  that  portion  of  the  lands 
of  the  plaintiff  in  Sproll  or  Mirror  Lake  area,  which 
comprises  an  area  of  some  seven  hundred  acres. 

It  seems  that  the  State  Court  did  in  1925  and 
1928  order  that  work  should  be  done  in  the  District 
to  drain  the  lands  therein,  and  thereafter  in  1934, 
the  plaintiff  appeared  in  the  State  District  Court 
and  claimed  that  the  work  had  not  been  done,  but 
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it  was  there  shown  that  a  certain  amoimt  of  work 
had  been  done  necessitating  the  expenditure  of  sj^SG,- 
960.00  for  the  benefit  of  plaintiff's  land  and  about 
five  hundred  acres  owned  by  others.  The  work  done 
as  ordered  by  the  Court  m  1925  and  1928  was  not 
sufficient,  and  when  that  appeared  a  pro])erty  owner 
had  ample  opportunity  to  go  into  C^urt  and  compel 
the  Conuuissioners  to  submit  another  estimate  of 
proposed  expenditure  to  the  Court  and  obtain  its 
confirmation  before  proceeding  with  the  additional 
work,  section  41-2531  I  C  A,  McDonald  v  Pretzel 
60  Idaho  354. 

Plaintiff  thus  had  a  procedure  prescribed  by  the 
Statute  and  as  interpreted  by  the  Supreme  Court  of 
the  State  of  Idaho,  affording  him  an  opportunity  to 
go  into  Court  and  compel  the  Commissioners  to  act 
mid  not  wait  over  such  a  long  period  of  years  as 
here  until  he  might  have  been  damaged,  and  espe- 
cially is  that  true  where,  as  here,  the  claim  of  these 
defendants,  refusal  to  act  until  the  years  1939  and 

1940,  when  tliey  qualified  as  Commissioners. 
However  that  may  be,  the  evidence  discloses  that 

the  defendants  as  Commissioners  after  they  qualified 
did  attempt  to  and  did  have  done  a  certain  amount 
of  work  ill  the  District  regarding  the  ditches  and 
expended  certain  sums  of  money  which  improved 
the  land  to  some  extent,  and  that  they  on  May  18, 

1941,  at  a  Board  meeting  adopted  a  resolution  to  the 
effect  that  as  the  Commissioners  had  cleaned  and 
deepened  the  ditches  in  November  1939  at  a  cost  of 
[57]  about  $1500.00  which  had  done  very  little  good 
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and  they  had  during  the  past  18  years  made  repeated 
efforts  on  plaintiff's  land  in  ditching  and  cleaning 
ditches  at  a  cost  of  several  thousand  dollars  and 
that  several  of  the  owners  of  similar  lands  east 
and  north  of  plaintiff's  land  have  never  been  able 
to  reclaim  or  to  crop  their  acreage,  and  have  never 
asked  the  Commissioners  to  ditch  for  them  as  they 
realize  that  it  would  cost  more  than  the  land  was 
worth,  and  that  in  view  of  these  facts  the  Commis- 
sioners were  convinced  that  further  reclamation  in 
that  area  camiot  be  accomplished  except  at  a  pro- 
hibitive figure  and  that  further  expenditures  at  that 
time  would  be  a  waste  of  money. 

It  further  appears  that  there  are  springs  and 
water  comes  to  the  surface  and  slides  come  and  go 
in  the  ditch  making  it  difficult  to  maintain  certain 
l)ortions  of  the  sj^stem,  although  as  stated,  the  plain- 
tiff' did  not  pursue  the  Course  prescribed  by  the 
Statute  in  compelling  the  conuuissioners  of  the  dis- 
trict to  levy  sufficient  assessment  to  defray  costs 
of  draining  the  land  but  waited  such  a  long  time, 
and  that  these  Commissioners  on  May  18,  1941,  by 
resolution  of  the  Board  exercised  their  judg-ment  in 
concluding  that  reclamation  of  the  land  could  not 
be  accomplished  and  further  expenditures  by  the 
district  would  be  a  waste  of  money,  brings  the  case 
now  under  the  State  Statute  requiring  the  defend- 
ants to  act  and  the  universal  rule  in  regard  to  the 
personal  liability  of  public  officers,  that  they  are 
not  personally  liable  for  mistakes  or  honest  inten- 
tions exercise  of  discretion  or  errors  in  judgment. 
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The  failure  to  exercise  judgment  and  discretion 
does  not  make  an  officer  personally  liable  in  dam- 
ages unless  they  act  wilfully,  or  coritptly  or  mali- 
ciously. 

One  reading  the  entire  record  cannot  reach  the 
conclusion  that  these  defendants,  when  acting  as 
Commissioners  during  the  short  period  of  time  since 
they  became  members  of  the  Board  until  this  Action 
was  instituted  on  March  6,  1941,  comes  under  the 
rule  [58]  of  making  public  officials  personally  liable 
to  others  who  may  have  received  some  damage. 

Reaching  then  the  conclusion  that  the  defendants 
are  not  jjersonally  lial)le  it  follows  that  the  claim  of 
penalty  and  that  they  be  removes  fi'om  office  is 
untenable. 

Decree  be  entered  dismissing  the  complaint  and 
defendants'  costs. 

Findings,  and  decree  will  be  prepared  by  counsel 
for  the  defendants  and  served  as  provided  by  the 
rules  of  the  Court. 

[Endorsed] :  Filed  Jan.  5,  1942.  [59] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS  OF 

LAW 

The  above  entitled  action  came  on  for  hearing 
before  the  Court  sittmg  without  a  jury  at  Coeur 
d'Alene,  Kootenai  County,  Idaho,  on  Friday,  No- 
vember 21st,  1941  at  which  time  the  plaintiff  ap- 
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peared  in  person  and  represented  by  his  attorneys, 
Messrs.  Wliitla  and  Kniidson,  and  the  defendants 
Roy  Copeland  and  S.  M.  Banman  api^eared  in  per- 
son they,  as  well  as  the  defendant  The  National 
Surety  Company,  bemg  represented  by  their  at- 
torneys, Mr.  O.  C.  Wilson  and  Mr.  Everett  E.  Hunt. 
Thereupon  all  parties  announced  that  they  were 
ready  for  trial  and  the  Court  proceeded  to  hear  the 
case.  Thereafter  briefs  were  filed  by  all  parties 
herein  and  the  Court  being  fully  advised  in  the 
!> remises  now  makes  the  following : 

FINDINGS  OF  FACT 

I. 

That  at  all  the  times  herein  mentioned  and  for 
more  than  twenty  years  immediately  preceding  the 
eonimencement  of  this  action,  the  plaintiff  has  been 
and  now  is  a  citizen  and  resident  of  the  City  of 
Spokane  in  the  State  of  Washington,  and  that  at 
all  the  times  mentioned  in  plaintiff's  complaint  the 
defendants  S.  M.  Banman  and  Roy  Copeland  have 
been  and  now  are  residents  and  citizens  of  Boundary 
County  in  the  State  of  Idaho  and  that  at  all  the 
times  mentioned  herein  the  defendant  National 
Surety  Company,  a  corporation  has  been  and  now 
is  a  corporation  duly  organized  and  existing  under 
[60]  and  by  virtue  of  the  laws  of  the  State  of  New 
York  and  engaged  in  writing  Fidelity  Bonds  in 
the  State  of  Idaho  and  the  amount  in  controversy 
in  this  suit  exceeds  the  sum  of  $3,000.00,  exclusive  of 
interest  and  costs. 
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II. 

That  Drainage  District  No.  1  of  Boundary  Coun- 
ty, Idaho,  now  is  and  since  October  22nd,  1920  has 
been  a  duly  organized  drainage  district  under  the 
laws  of  the  State  of  Idaho.  That  on  various  occa- 
sions since  that  date  there  has  been  considerable 
litigation  relative  to  the  drainage  of  a  portion  of 
the  land  comprising  said  drainage  district  and  par- 
ticularly concerning  a  portion  of  said  land  within 
what  is  known  as  the  Mirror  Lake  area  thereof.  The 
Court  finds  that  the  defendants  herein  are  not  liable 
for  the  acts  of  commission  or  omission  of  their  pre- 
decessors, the  defendant  Bauman  having  qualified 
as  a  commissioner  of  said  district  on  the  30th  day 
of  June,  1939  and  the  defendant  Copeland  qualify- 
ing as  commissioner  of  said  drainage  district  on  the 
12th  day  of  January,  1940.  That  the  defendant  the 
National  Surety  Company,  a  corporation  of  the 
State  of  New  York,  is  the  surety  or  bondsman  for 
both  of  said  defendants  and  that  said  surety  com- 
pany is  not  liable  on  its  bond  for  any  acts  of  omis- 
sion or  commission  of  these  defendants  prior  to  the 
date  of  their  qualification  as  commissioners  of  said 
drainage  district. 

III. 

The  Court  finds  that  since  they  became  commis- 
sioners of  Drainage  District  No.  1,  Bomidary  Coun- 
ty, Idaho,  the  defendants,  Bauman  and  Copeland 
have  not  been  guilty  of  malfeasance,  misfeasance  or 
non-feasance  in  their  conduct  as  commissioners  of 
Drainage  District  No.  1,  and  that  said  defendants 
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are  not  personally  liable  for  mistakes  or  honest 
intentions  or  errors  in  judgment  as  commissioners  of 
said  drainage  district. 

CONCLUSIONS  OF  LAW  [61] 

I. 

That  the  defendants,  Bauman  and  Copeland  are 
not  guilty  of  malfeasance,  misfeasance  or  non-  feas- 
ance in  their  conduct  as  commissioners  of  Drainage 
District  No.  1,  Boundary  County,  Idaho.  That  the 
National  Surety  Company,  a  corporation,  is  not 
liable  on  its  bond  for  any  malfeasance,  misfeasance 
or  non-feasance  of  said  defendants  as  alleged  in 
plaintiff's  complaint.  That  no  cause  exists  why  the 
defendants,  Copeland  and  Bauman,  should  be  re- 
lieved of  their  office  as  commissioners  of  said  drain- 
age district  and  that  no  reason  exists  why  any 
statutory  penalty  should  be  assessed  against  said 
defendants. 

II. 

That  plaintiff's  complaint  herein  should  be  dis- 
missed and  that  the  defendants  recover  their  costs 
expended  herein. 

Dated  and  done  this  13th  day  of  January,  1942. 
CHARLES  C.  CAVANAH 
District  Judge. 

[Endorsed] :  Filed  Jan.  13,  1942.  [62] 
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In  the  District  Court  of  the  United  States,  in  and 
for  the  District  of  Idaho,  Northern  Division 

No.  1488 

MARTIN  WOT.DSON, 

Plaintiff, 

vs. 

S.  M.  BAITMAN,  ROY  COPELAND  and  THE 
NATIONAL  SURETY  COMPANY,  a  Corpo- 
ration of  the  State  of  New  York, 

Defendants. 

JUDGMENT  AND  DECREE 

The  above  cause  came  on  for  hearing"  before  the 
Court  sitting-  without  a  jury  at  Coeur  d'Alene, 
Kootenai  County,  Idalio,  on  Friday,  November  21, 
1941.  at  wliicli  time  the  phiintiff  appeared  in  person 
and  represented  l\v  his  attorneys,  Messrs.  Whitla 
and  Knudson,  and  the  defendants,  S.  M.  Bauman 
and  Roy  Copehnid  appeared  in  person  and  Te|)re- 
sented  ])>'  their  attorneys,  Mr.  O.  C.  Wilson  and 
Mr.  Everett  E.  Hunt.  The  defendant  The  National 
Surety  Com])any,  a  cor]x^ration,  appeared  by  its 
attorneys,  Mr.  O.  C.  Wilson  and  Mr.  Everett  E. 
Hunt.  All  parties  thereupon  announced  in  o])eu 
court  that  they  were  prepared  to  go  to  trial  upon 
the  issues.  Thereui:)on  testimony,  both  oral  and  doc- 
umentary, was  submitted  for  and  upon  behalf  of 
the  ]daintifP  and  the  plaintiff  rented.  Testimonv, 
bi^th  oral  and  documentary,  was  subinitted  for  aud 
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and  that  by  reason  of  simply  the  cleaning  out  of 
said  ditches  the  water  dropped  approximately  two 
feet  under  said  land  so  that  a  large  portion  thereof 
could  be  cidtivated  and  was  cultivated  in  the  en- 
suing year,  and  that  the  evidence  midisputedly 
shows  that  said  ditches  are  now  partially  blocked  in 
places,  with  slides  which  if  cleaned  out  and  kej^t 
cleaned  out  will  lower  the  water  18  inches  to  24 
inches,  which  will  be  sufficiently  low  to  drain  all  of 
the  plaintiff's  land  and  that  the  evidence  further 
shows  without  dis])ute  that  the  defendants  have 
]:)ositively  refused  and  have  not  cleaned  out  the 
dragline  ditches  running  to  the  land  east  of  tlie 
tressel;  that  they  have  refused  to  permit  their  oper- 
ator to  go  on  said  land  and  that  said  ditches,  which 
were  installed  and  constructed  as  a  part  of  the 
original  drainage  system,  have  not  been  cleaned  out 
for  ten  years,  and  that  the  only  thing  the  plaintiff 
has  requested  is  that  said  ditches  be  cleaned  out  so 
that  the  water  can  run  through  the  same,  which  the 
defendants  have  refused  to  do,  [65] 

(d)  That  imder  the  law  the  defendants  have  no 
right  to  decide  whether  or  not  said  ditches  should 
be  cleaned  out,  but  it  is  incumbent  upon  them  to 
either  follow  the  law  and  the  orders  of  the  Court 
organizing  the  District  and  clean  out  the  ditches 
constructed,  or  to  resign  and  that  they  have  no 
alternative  in  the  matter.  That  it  is  admitted  by 
the  pleadings  in  this  case  that  all  of  the  orders 
alleged,  were  made  and  said  orders  are  themselves 
in  evidence  and  are  documentary  evidence  of  the 
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decision  of  the  (^iirt  and  no  where  disputed  or 
denied,  and  it  is  shown  that  the  plaintiff,  in  order 
to  get  his  hinds  drained,  was  required  to  and  did 
perform  the  work  for  which  he  has  made  the 
charge,  and  that  said  work  was  a  necessary  work  to 
be  done  and  did  drain  a  large  part  of  said  land, 
and  that  the  plaintiff  has  lost  said  sum  because  the 
defendants  would  not  perform  their  duty  in  drain- 
ing said  land.  That  the  value  of  the  use  of  said 
land  is  undisputed  and  it  is  shown  that  the  plaintiff 
actually  spent  the  money  alleged. 

(e)  That  the  imdisputed  evidence  in  this  case 
is  that  if  the  ditches  are  cleaned  out  all  of  the 
water,  which  is  now  thrown  onto  plaintiff's  land 
because  of  this  ditch  draining  Mud  Lake,  the  lands 
of  the  plaintiff  and  others,  situate  beyond  his  land, 
would  be  drained  to  the  sump  where  it  is  removed 
by  the  booster  pump  and  the  undisputed  evidence 
shows  that  none  of  plaintiff's  land  is  below  the  ele- 
vation of  the  main  lateral  but  all  would  drain  into 
the  same  through  the  ditches  which  have  been  con- 
sta'ucted  by  the  District,  but  that  said  drainage 
is  prevented  by  reason  of  said  ditches  being  allowed 
to  fill  up  and  not  kept  clean. 

(f)  That  the  undiputed  evidence  shows  that  at 
least  since  the  year  1932  no  money  whatever  was 
spent  in  cleaning  out  any  of  the  large  dragline 
laterals  built  by  the  District  across  the  lands  now 
owned  by  the  plaintiff,  except  in  the  fall  of  1939 
and  a  small  amount  in  1940.  That  the  undisputed 
evidence  shows  that  \_6G>]  the  booster  pump  installed 
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in  1940  was  for  the  purpose  of  removing  the  water 
which  had  been  collected  from  approximately  2000 
acres  of  land  and  not  directly  referring  to  the 
plaintiff's  land, 

(g)  That  the  evidence  shows  that  the  plaintiff 
is  not  seekmg  to  hold  the  defendants  Banman  and 
Copeland  responsible  for  any  damages  done  by  their 
predecessors,  but  only  for  the  damage  occasioned 
because  they  would  not  perform  their  duties  after 
they  became  commissioners. 

There  is  no  showing  that  the  work  done  under 
the  1925  and  1928  orders  would  not  have  been 
sufficient  if  the  commissioners  had  kept  the  ditches 
cleaned  out  but  that  because  of  not  keeping  the 
ditches  cleaned  out  the  water  was  not  permitted  to 
drain  through  the  same  and  that  said  reason  is 
the  only  reason  said  lands  were  not  drained. 

(h)  That  the  undisputed  evidence  shows  that 
the  defendants  did  not  expend  any  sum  of  $1500.00 
in  cleaning  the  ditches  in  1939  but  that  in  the  year 
1939  and  1940  there  was  expended  by  the  defen- 
dants, in  cleaning  out  said  ditches,  the  sum  of 
$881.54  and  the  sums  are  set  forth  and  shown  in 
paragraph  II  of  the  Third  Affirmative  Defense 
of  the  Answer  of  the  defendants,  on  page  11  thereof, 
and  it  is  further  shown  from  the  record  that  the 
commissioners  of  the  District  refused  to  make  pay- 
ment of  said  amount  to  the  men  who  did  the  work 
and  paid  only  approximately  one-half  thereof  and 
refused  to  permit  the  dragline  operator  to  complete 
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said  work,  and  there  is  no  dispute  upon  this  matter 
in  the  record. 

(i)  That  the  defendants  have  no  discretion  in 
refusing  to  clean  out  the  ditches  and  tliat  the  only 
recourse  they  have,  if  they  deem  the  work  is  not 
feasible,  is  to  go  into  Court  and  to  have  a  hearing 
thereon,  give  the  plaintiff  an  opportmiity  to  be 
heard,  and  allow  the  Court  to  decide  whether  or 
not  the  work  [67]  should  be  carried  on  and  that 
the  plaintiff  is  not  asking  for  any  of  t]ie  plans  or 
works  to  be  changed  or  altered  but  only  that  the 
ordinary  necessary  work  of  keeping  said  system 
in  repair  and  keeping  the  ditches  cleaned  out  be 
carried  on.  That  the  defendants  have  no  right  to 
exercise  any  discretion  as  to  whether  or  not  they 
will  do  the  work  but  only  the  discretion  as  to  how 
it  shall  be  done  and  in  this  case  the  plaintiff  is  not 
making  any  claim  because  of  the  defendants  have 
improperly  done  the  work  l)ut  because  they  will 
not  have  the  work  done,  but  have  positively  refused 
to  do  the  work,  which  the  statute  requires  them 
to  do. 

The  plaintiff  objects  to  the  Findings  herein  be- 
cause these  facts,  which  are  alleged  and  proven 
without  controversy  are  not  foimd  in  accordance 
with  the  pleadings  in  this  case  and  the  plaintiff 
respectfully  asks  that  an  oral  argument  be  per- 
mitted upon  these  proposed  Findings  in  order  that 
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proper  Findings  may  be  made  in  this  ease. 
Respectfully  submitted, 

WHITLA  &  KNUDSON 
By  EZRA  R.  WHITLA 

Attorneys  for  Plaintiff. 

Residence    &    Postoffice    Ad- 
dress:  Coeur  d'Alene,  Idaho. 

The  foregoing  objections  are  overruled. 
January  19th,  1942. 

CHARLES  C.  CAVANAH, 
District  Judge. 

[Endorsed] :  Filed  Jan.  19,  1942.  [68] 


[Title  of  District  Court  and  Cause.] 

STATEMENT    OF   POINTS   ON   WHICH   AP- 
PELLANT INTENDS  TO  REPLY  ON 
APPEAL,  AND  ASSIGNMENTS 
OF  ERRORS. 

Now  comes  Martin  Woldson,  plaintiff  in  the 
above  entitled  action  and  files  the  following  State- 
ment of  Points  upon  which  he  will  rely  upon  the 
prosecution  of  his  appeal  to  the  United  States  Cir- 
cuit Court  of  Appeals  from  the  Ninth  Circuit,  on 
the  judgment  and  decree  made  and  entered  in  the 
above  entitled  cause  in  the  above  entitled  court  on 
the  13th  day  of  January,  1942,  to-wit: 
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I. 

The  District  Court  of  the  United  States  for  the 
District  of  Idaho,  Northern  Division,  erred  in  mak- 
ing and  entering  the  judgment  and  decree  in  said 
cause  for  the  reason  that  said  judgment  and  de- 
cree is  contrary  to  the  Uiw. 

II. 

The  Court,  erred  in  making  said  decree  for  the 
reason  that  the  undisputed  evidence  in  said  cause 
shows  that  by  the  Decree  of  the  District  Court  of 
the  Eighth  Judicial  District  of  the  State  of  Idaho, 
in  and  for  Boundary  County,  judgments  and  decrees 
were  duly  entered  requiring  the  land  of  the  plain- 
tiff to  be  drained  and  requiring  the  Commissioners 
of  Dainage  District  No.  1  to  do  whatever  was  neces- 
sary to  drain  said  land  and  that  [69]  said  Com- 
missioners failed,  neglected  and  refused  to  do  so. 

III. 

The  Court  erred  in  making  said  decree  as  the 
midisputed  evidence  shows  that  the  plaintiff  made 
written  demand  upon  the  defendants  to  drain  said 
land  and  they  refused  to  do  so  and  failed,  neglected 
and  refused  to  perform  their  mandatory  duty  of 
keeping  the  drainage  ditches  constructed  on  said 
land  for  the  purpose  of  draining  the  same,  and 
keei3  the  ditches  cleaned  out  so  that  the  water  would 
flow  through  the  same  and  thereby  the  damage 
complained  of  was  caused. 
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IV. 

The  Court  erred  in  making  said  judgment  and 
decree  as  the  undisputed  evidence  shows  that  cer- 
tain ditches  referred  to  as  laterals  and  main  drag 
line  ditches  were  laid  out  by  said  District  as  part 
of  the  original  jjlan  for  draining  the  same,  approved 
by  the  District  Court  of  the  Eighth  Judicial  Dis- 
trict of  the  State  of  Idaho,  in  and  for  the  county 
of  Boundary,  in  proceedings  duly  had  for  that 
purpose  under  which  judgment  and  decree  it  be- 
came the  mandatory  duty  of  the  Commissioners  of 
said  Drainage  District  to  keep  said  ditches  in 
jjroper  condition  and  repair  and  to  maintain  the 
same  so  that  the  water  would  flow  through  the  same. 
That  said  commissioners  refused  to  do  so  and  that 
upon  demand  the  defendant  commissioners  refused 
to  do  said  work  and  that  because  thereof  i^laintiff's 
land  was  not  drained. 

V. 

The  Court  erred  in  making  said  judgment  and 
decree  as  the  undisputed  evidence  shows  that  the 
plaintiff  has  suffered  the  damage  complained  of 
in  his  complaint  because  of  the  refusal  of  said 
defendants  to  perform  their  mandatory  duty  of 
keeping  said  ditches  in  proper  condition  and  repair. 

VI. 

The  Court  erred  in  entering  said  decree  as  the 
undisputed  [70]  evidence  shows  that  said  defen- 
dant commissioners  have  failed  and  positively  re- 
fused to  perform  said  duty  and  refused  to  allow 
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said  ditches  to  be  cleaned  out  and  that  said  refusal 
was  wilful  and  intentionally  done  on  their  part 
and  that  under  the  law  the  defendant  commissioners 
have  no  right  to  refuse  to  perform  said  duty  and 
that  if  they  deemed  the  work  to  be  improper  or 
that  it  should  not  be  done  it  is  their  duty  to  apply 
to  the  District  Court  for  authority  to  change  the 
plans,  under  which  condition  the  land  owner  may 
be  heard  and  his  rights  decided  by  the  Court  of 
competent  jurisdiction. 

VII. 

The  Court  erred  in  entering  said  decree  as  the 
midisputed  evidence  shows  that  the  plaintiff  and  his 
predecessors  in  interest,  have  paid  all  of  the  assess- 
ments levied  against  said  land  by  the  District  and 
that  they  are  entitled  to  have  the  ditches  cleaned 
out  and  maintained, 

VIII. 

The  Court  erred  in  entering  Findings  of  Fact 
No.  2  for  the  reason  that  the  same  is  contradictory 
to  the  evidence,  is  not  a  finding  of  fact  but  is  a 
conclusion  of  law  and  that  the  question  of  the  de- 
fendants being  liable  for  the  acts  of  their  pre- 
decessors was  not  a  issue  in  controversy  in  this 
case  and  that  no  such  claim  was  ever  made  by  the 
plaintiff. 

IX. 

The  Court  erred  in  making  Finding  of  Fact  Xo. 
3  for  the  reason  that  said  finding  of  fact  is  not 
sustained  by  the  evidence,  but  is  contrary  to  the 
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uncontradicted  evidence  in  the  case  and  is  not  a 
finding  of  fact  but  is  a  conclusion. 

X. 

The  Court  erred  in  making  Conclusion  of  Law 
No.  1  for  the  reason  that  the  same  is  improper,  is 
not  sustained  by  the  [71]  evidence  in  the  case  and 
the  undisputed  evidence  shows  that  the  defendants 
S.  M.  Bauman  and  Roy  Copeland  are  guilty  of 
mal-feasance,  misfeasance  and  non-feasance  as 
Commissioners  of  Drainage  District  No.  1  and  that 
they  positively  refused  to  perform  their  duty. 

XI. 

The  Court  erred  in  making  Conclusion  of  Law 
No.  2  based  upon  the  erroneous  finding  of  fact. 

XII. 

The  Court  erred  iii  failing  and  neglecting  to  make 
findings  upon  the  issues  in  this  case  as  follows, 
to-wit : 

(a)  The  Court  erred  in  failing  to  make  findings 
upon  Paragraph  2  of  plaintiff's  complaint  which  is 
material  in  this  case  to  find  that  the  matters  com- 
plained of  by  plaintiff  were  true  and  ordered  by 
the  Court  having  jurisdiction. 

(b)  The  Court  erred  in  failing  to  make  findings 
upon  paragraph  3  of  plaintiff's  complaint  which 
is  material  in  this  case  to  find  that  the  matters 
complained  of  by  plaintiff  were  true  and  ordered 
by  the  Court  having  jurisdiction,  and  the  allega- 
tions are  sustained  by  the  undisputed  evidence  in 
the  case. 
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(c)  The  Court  erred  in  f'ailuii;-  to  make  findings 
upon  Paragraph  4  of  plaintiff's  complaint  which 
is  material  in  this  case  to  find  that  the  matters 
complained  of  by  i)laintiff  wei'e  true  and  ordered 
by  the  Court  having-  jurisdiction,  and  the  allega- 
tions are  sustained  by  the  undisputed  evidence  in 
the  case. 

(d)  The  Court  erred  in  failing  to  make  findings 
upon  paragraph  5  of  plaintiff's  complaint  which 
is  material  in  this  case  to  find  that  the  matters 
complained  of  by  plaintiff  wei'e  true  and  ordered 
by  the  Court  having  jurisdiction. 

(e)  The  Court  erred  in  failing  to  make  findings 
upon  Paragraph  6  of  j^laintiff's  complaint  which  is 
material  in  this  case  to  find  that  the  matters  com- 
plained of  by  plaintiff  were  [72]  true  and  ordered 
by  the  Court  having  jurisdiction. 

(f)  The  Court  erred  in  failing  to  make  findings 
upon  Paragraph  7  of  plaintiff's  complaint  which 
is  material  in  this  case  to  find  that  the  matters 
complained  of  by  plaintiff  were  true  and  ordered 
by  the  Court  having  jurisdiction. 

(g)  The  Court  erred  in  failing  to  make  findings 
upon  Paragraph  8  of  plaintiff's  complaint  which 
is  material  in  this  case  to  find  that  the  matters  com- 
plained of  by  plaintiff  were  true  and  ordered  by 
the  Court  having  jurisdiction. 

(h)  The  Court  erred  in  failmg  to  make  findings 
upon  Paragraph  9  of  plaintiff's  complaint  which 
is  material  in  this  case  to  find  that  the  matters 
complained  of  by  plaintiff  were  true  and  ordered 
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by  the  Court  having  jurisdiction  and  the  uncon- 
tradicted evidence  shows  that  the  said  Commis- 
sioners refused  to  comply  with  their  duties  and 
do  said  work. 

(i)  The  Court  erred  in  failing  to  make  findings 
upon  paragraph  10  of  plaintiff's  complaint  which 
is  material  iii  this  case  to  find  that  the  matters 
complained  of  by  plaintiff  were  true  and  ordered 
by  the  Court  having  jurisdiction  and  the  allega- 
tions of  said  paragraph  are  conclusively  shown  and 
there  is  no  dispute  thereto. 

(j)  The  Court  erred  in  failing  to  make  findings 
upon  Paragraph  11  for  the  reason  that  the  same 
are  material  in  the  case  and  are  sho\\ai  by  the  un- 
condradicted  evidence  to  be  true  and  shows  that 
the  defendants  wilfully  and  intentionally  refused 
to  perform  their  duties  as  Commissioners. 

(k)  The  Court  erred  in  failing  to  find  upon 
paragraph  12  for  the  reason  that  the  same  is  shown 
by  the  uncontradicted  evidence  in  the  case  to  be 
true  and  is  material  in  the  case. 

(1)  The  Court  erred  in  failing  to  find  U2)on 
paragraph  13  for  the  reason  that  the  same  is  shown 
by  the  uncontradicted  evidence  in  the  case  to  be 
true  and  is  material  in  the  case.  [73] 

(m)  The  Court  erred  in  failing  to  find  ux)on 
i:)aragraph  14  for  the  reason  that  the  same  is  shown 
by  the  uncontradicted  evidence  in  the  case  to  be 
true  and  is  material  in  the  case. 

(n)  The  Court  erred  in  failing  to  find  upon 
paragraph  15  for  the  reason  that  the  same  is  shown 
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by  the  imcontradict.ed  eA'idence  in  the  case  to  be 
true  and  is  material  in  the  ease. 

(o)  The  Court  erred  in  failing  to  find  upon 
paragraph  16  tor  the  reason  that  the  same  is  shown 
by  the  uncontradicted  evidence  in  the  ease  to  ])e 
true  and  is  material  in  the  case, 

XIII. 

The  Court  erred  in  failing  t,o  sustain  the  ol\iec- 
tions  and  exceptions  of  Martin  Woldson  to  the 
proposed  findings  of  fact  as  sho\vn  by  said  excep- 
tions and  objections  filed  herein. 

XIV. 

The  Court  erred  in  failing  to  find  that  said  de- 
fendants had  failed,  neglected  and  refused  to  per- 
form their  duties  as  Conmiissioners  of  Drainage 
District  No.  1  and  keep  the  drainage  ditches  cleaned 
out  and  open  so  that  the  water  would  flow  through 
the  same  and  said  fact  is  conclusively  showai  by 
the  evidence  in  this  case. 

XV. 

The  Court  erred  in  sustaining  the  objection  to 
the  admission  in  evidence  of  plaintiff's  exhibits 
20,  21  and  23. 

EZRA  R.  WHITLA 
E.   T.   KNUDSON 
Attorneys  for  j)laintiff  and  ap- 
pellant.   Res.    &    P.    O.    Add. 
Couer  d'Alene,  Idaho. 

[Endorsed]:  Filed  Apr.  8,  1942  [74] 
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PETITION  FOR  APPEAL 

To  the  Honorable  C.  C.  Cavanah,  Judge  of  the  Dis- 
trict Court  of  the  United  States,  for  the  Dis- 
trict of  Idaho: 

The  above  named  petitioner,  Martin  Woldson, 
plaintiff  in  the  above  entitled  action  feels  ag- 
grieved by  the  decree  rendered  and  entered  in  the 
above  entitled  cause  on  the  13th  day  of  January, 
1942  by  the  above  entitled  Court,  does  hereby  appeal 
from  said  Decree  to  the  United  States  Circuit  Court 
of  Appeals,  for  the  ninth  circuit,  for  the  reasons 
set  forth  in  the  Assignment  of  Errors  filed  here- 
with and  he  prays  that  the  appeal  be  allowed  and 
that  citation  be  issued  as  provided  by  law  and  that 
a  transcript  of  the  record,  in  duplicate,  upon  which 
said  decree  was  based  duly  authenticated,  be  sent 
to  the  United  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit  mider  the  rules  of  such  Court 
in  such  case  made  and  provided. 

And  your  petitioner  further  i^rays  that  a  proper 
order  may  be  made  fixing  the  amomit  of  the  Bond 
on  Appeal  to  be  required  of  the  plaintiff  appellant 
herein. 

EZRA  R.  WHITLA 
E.  T.  KNUDSON 

Attorneys  for  plaintiff  and  ap- 
pellant. Res.  &  P.  O.  Add., 
Couer  d'Alene,  Idaho. 

[Endorsed]:  Filed  Apr.  8,  1942.  [75] 
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NOTICE   OF  APPEAL   TO   CIRCUIT   COURT 
OF  APPEALS 
Under   Rule   73B,   Notice   is   hereby   given   that 
Martin  Woldson,  plaintiff  above  named,  hereby  ap- 
peals to  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  final  judgment  ui  this  case  entered 
in  this  action  on  the  13th  day  of  January,  1942. 
EZRA  R.  WHITLA 
E.  T.  KNUUSON 

Attorneys  for  appellant,  Res.  & 
P.  O.  Add.,  Coeur  d'Alene, 
Idaho. 

[Endorsed]:  Filed  April  8,  1942.  [76] 
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REPORTER'S  TRANSCRIPT 

This  matter  came  on  for  hearing  before  the  Hon- 
orable Charles  C.  Cavanah,  United  States  District 
Judge,  sitting  without  a  jur_y,  at  Coeur  d'Alene, 
Idaho,  on  November  21,  1941. 

APPEARANCES 

Messrs.  Whitla  &  Knudson, 
Coeur  d'Alene,  Idaho, 

Attorneys  for  the  Plaintiff. 

Everett  E.  Hunt,  Esq., 

Sandpoint,  Idaho, 
0.  C.  Wilson,  Esq., 

Bonners  Ferry,  Idaho, 

Attorneys  for  the  Defendant.  [779] 
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10  o'clock  A.  M.  Nov.  21,  1941 

JOHN  DAVIDSON 

being-  called  as  a  witness  on  behalf  of  the  plaintiff 
after  being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Whitla: 

Q.     Give  your  name  to  the  Reporter,  your  ]Dlace 
of  residence  and  occupation? 

A.     John     Davidson,     Bonners     Ferry,     Idaho. 
Farmer. 

Q.  What  officical  position  do  you  hold  in  Drain- 
age District  No.  1,  of  Boundary  County,  Idaho. 

A.     Secretary  of  the  Board  of  Commissioners. 

Q.  How  long  have  you  been  a  member  of  the 
Board  of  Commissioners. 

A.     Since  the  year  1925. 

Q.  How  long  have  you  been  Secretary  of  the 
Board? 

A.     The  commencement,  since  the  conunencement. 

Q.  As  such  Secretary  do  you  have  the  records 
of  tlie  District  in  your  possession? 

A.  I  have  most  of  them,  maybe  there  are  some 
meetings  I  don't  have. 

Q.  We  have  asked  for  the  record  showing  the 
assessments  against  this  land  in  controversy  in  this 
case  from  the  earliest  time  on  down.  Do  you  have 
such  record? 

A.     No,  I  have  not  the  record  separately. 

Q.  Do  you  have  the  record  showing  the  assess- 
ment imposed  against  this  laud  in  1924?  [80] 
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A.     That  is  filed  witli  the  County  Treasurer. 

Q.  Do  you  have  the  vesohition  providing-  ^vhat 
tlie  assessment  sliould  be  for  that  year? 

A.  There  are  a  i)art  of  them.  T  wouhln't  say 
that  T  had  them  all. 

Q.  Look  and  see  if  yon  have  any  resolution  set- 
tinji"  the  assessment  beginning-  with  the  year  1924. 

A.     I  have  them  in  tlie  Clerk's  office. 

Mr.  Whitla:     May  he  be  excused  to  get  tliem? 

The  Court :     Certainly,  we  will  wait. 

Q.     You  have  fomul  such  a  record? 

A.     Yes  sir. 

Q.  AVhat  is  the  amount  of  the  assessment  for 
the  year  1924? 

Judge  Hunt :  To  which  we  object  for  the  follo\\  - 
ing  reasons:  I  realized  that  this  question  was  prob- 
ably going  to  come  u))  and  I  want  to  call  it  to  Your 
Honor's  attention  that  it  is  all  admitted  by  the 
pleadings,  by  both  the  plaintiif  and  the  defendants, 
it  is  admitted  that  this  drainage  district  was  duly 
created  in  1920.  Now,  counsel  is  starting  to  intro- 
duce a  series  of  records  going  back  to  1920  which 
was  19  years  ])rior  to  the  time  that  the  defendant 
Copeland  became  a  membei*  of  the  Board  of  Com- 
missioners, and  twenty  years  ]^rior  to  the  time  tlie 
defendant  Bauman  became  a  member  of  the  Com- 
mission. The  pleadings  agree  [81]  that  Copeland 
became  a  commissioner  in  June  1939  and  Bauman 
in  January  1940, — no,  I  have  them  reversed, — Cope- 
land in  1940  and  Bauman  in  1939.    The  pleadings 
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admit  the  organization  of  the  District,  they  admit 
the  various  assessments,  they  admit  the  whole  set- 
ui).  This  cause  of  action  is  against  the  defendants 
Bauman  and  Copeland  for  their  acts  as  commis- 
sioners in  1939  and  1940,  and  they  ask  that  they 
be  removed  from  office  and  damages  be  assessed 
against  them.  It  is  our  contention  that  the  only 
material  evidence  is  as  to  that  which  hap])ened 
after  these  men  became  commissioners  of  the  Dis- 
trict. 

(Argimient  of  Counsel) 

The  Court :  Under  the  statement  as  to  the  period 
of  time  involved  here,  where  you  are  suing  the  two 
])arties  individually  and  seeking  judgment  individu- 
ally, not  against  the  District  as  a  District  but  indi- 
vidually, it  would  seem  under  the  law  that  the 
period  of  their  liability  would  be  from  the  time 
they  were  ap])ointed  as  members  of  the  board  and 
attempted  to  function  as  members.  Evidence  ])rior 
to  that  time  as  to  whether  the  District  had  made 
assessments,  seems  to  me  as  against  these  men 
would  be  immaterial.  That  these  defendants,  when 
they  came  into  the  district  that  is,  when  they  be- 
cauie  members  of  the  Board,  that  they  refused  to 
perform  theii-  duties  under  the  (U'der  of  the  State 
Court,  that,  of  course,  wouJd  be  another  [82]  ques- 
tion, but  to  go  back  in  1920,  where  the  pleadings 
admit  certain  things,  and  to  try  to  hold  these  de- 
feudants  for  the  conduct  of  the  district,  seems  to 
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me  that  it  may  be  entirely  witliont  the  pleadings. 

Mr.  Wliithi :     We  are  not  trying  that. 

The  Court:  Bnt  you  are  suing  these  men  indi- 
vidually here.  It  would  be  mijust. 

Judge  Hunt:  We  make  the  objection  on  behalf 
of  the  National  Surety  Company  who  are  surel}- 
on  the  bonds. 

Mr.  A¥hitla:  This  goes  back  and  shows  the  as- 
sessments of  wliich  they  are  charged  with  knowl- 
edge, knowing  this  land  was  in  the  District.  They 
question  the  ownershij)  of  the  land. 

The  Court:  The  ownership  is  another  question. 
The  fact  that  the  land  was  in  the  District  would 
not  be  conclusive.  Ownership  would  haA^e  to  be 
established  as  provided.  A  District  may  take  m 
certain  land  and  assess  it  against  ''A"  and  yet  ''A" 
may  not  own  the  land.  I  cannot  see  the  materiality 
of  it.  Of  course,  after  these  men  went  in  you  can 
show  certain  assessments  levied  against  the  land  of 
the  ]ilaintiff  and  if  they  refused  to  carry  out  the 
orders,  and  follow  the  law  in  draining  the  land, 
that  may  be  shown  from  the  time  they  went  in 
office.  But  to  go  back  of  those  years  and  say  these 
men  would  be  liable  for  [83]  making  or  failing  to 
make  assessments  and  drain  the  land,  that  would 
not  be  the  law,  and  would  not  be  within  the  issues 
here. 

Mr.  Whitla :  The  only  thing  we  are  atte7ni:)tino- 
to  do  is  show  that  thev  collected  monev  to  do  this 
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draining  and  that  they  are  charged  with  this  knowl- 
edge. 

Judge  Hunt:  It  would  be  immaterial  for  any 
purpose  in  this  case. 

(Further  argument  of  coimsel) 

The  Court:  It  occurs  to  me  that  under  these 
pleadings  that  you  could  show  that  this  land  was 
within  the  District.  Let's  see,  I  think  it  is  ad- 
mitted. The  organization  of  the  district  is  admitted. 
That  the  land  is  within  the  District  is  admitted. 
Now  then,  at  the  time  these  three  individuals  who 
are  now  commissioners  came  into  office,  the  fact 
that  the  land  had  been  previously  assessed  by  the 
District  and  that  the  land  had  not  been  drained 
coidd  not  be  charged  to  these  men,  they  would  not 
be  liable  for  what  the  plaintiff  had  paid  previous 
to  that  time  or  as  to  its  application.  If  there  was  a 
liability,  it  would  be  the  District  or  the  Commis- 
sioners previous  to  these  defendants.  They  would 
not  be  liable  prior  to  the  time  they  came  into  office. 
You  can  show  the  assessments  but  it  would  be  acts 
of  other  i^eople,  and  they  would  [84]  be  liable  only 
fi'om  the  time  they  came  into  office  and  not  previous 
neglect  of  others. 

It  would  be  unjust  to  say  that  yon  could  put  men 
in  office  nineteen  years  after  something  was  done 
and  hold  them  responsible.  I  cannot  see  that  they 
are  liable. 

Mr.  Whitla :     We  introduce  this  to  meet  allega- 
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tions  that  they  made  themselves.    They  raised  tlie 

issue  of  fact  here. 

The  Court:  I  think  maybe  that  both  sides  can 
agree  to  this,  that  you  can  commence  at  the  time 
these  men  came  into  office.  You  can  show  that  this 
huid  had  been  in  the  district  and  previously  as- 
sessed, but  they  are  not  liable  for  what  was  done, 
that  those  two  men  knew  that  the  land  had  been 
assessed.  Now,  the  question  is,  what  did  they  do  in 
carryinji'  out  the  Orders  of  the  Court,  as  Commis- 
sioners  

Mr.  AVhitla:     They  raised  the  issue  from  1925  ou. 

Judge  Hunt:  The  Court  will  recall  that  we 
moved  to  strike  all  this  stuff  that  ha])pened  twenty 
years  ago  and  the  motion  was  denied,  ])laintiff  in- 
sisted that  we  had  to  answer  the  allegation  of  the 
com])laint  and  we  have  answered  it. 

The  C(nirt :  The  reason  for  denying  that  was  to 
show  that  you  have  a  District,  that  the  plaintiff's 
[85]  land  v.as  in  the  District;  that  there  was  an 
assessment  made  to  drain  it.  The  question  is,  was 
it  drained  ?  In  a  general  way  to  show  a  kind  of 
history  of  the  district. 

Judge  Hunt :     Those  matters  are  all  admitted. 

The  Court:  I  say,  that  is  why  I  denied  the  mo- 
tion. You  can  show  the  history  of  it.  I  think  you 
will  Q:ei:  before  the  Court  a  picture  of  the  matter,  as 
to  how  the  situation  was  when  these  men  went  into 
office. 
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Mr.  Whitla:  Not  for  the  purpose  of  claiming 
they  were  negligent  during  those  years. 

The  Court:  Simply  that  the  land  was  in  the 
District  and  assessed;  that  you  claim  these  men 
didn't  perform  their  duties  from  the  time  they 
went  in  office.  It  is  not  necessary  to  show  the  as- 
sessment for  every  3^ear. 

(Further  Argument  of  Counsel) 

The  Court:  I  will  state  again  that  the  parties 
have  the  right  to  show  if  they  can,  that  this  Dis- 
trict was  organized  and  when ;  whether  this  land  of 
the  ])laintiff's  was  and  is  in  that  District  and  sub- 
ject to  be  assessed  for  drainage  purposes  whether 
the  land  was  drained  or  was  not  and  up  to  the  time 
these  two  men  were  appointed  or  made  members  of 
the  Board,  what  was  the  condition  that  confronted 
them  when  they  [86]  entered  on  the  duties  or  the 
office  of  Commissioners.  They  are  chargeable  with 
their  own  neglect.  Now,  if  you  were  saying  the 
District  it  would  be  a  different  matter,  but  you  are 
picking  out  these  two  men  wlio  were  put  on  this 
commission  on  a  certain  date.  You  can  show  the 
condition  as  I  have  stated  but  they  picked  it  up 
from  the  point  they  went  into  office.  Ultimately  we 
are  bound  by  the  date  these  men  were  put  in  office. 
Now,  as  to  whether  the  i^revious  Commissioners 
drained  this  land  or  not  is  immaterial  here.  Tt 
would  be  unjust  to  hold  officers  in  damage  for  wliat 
someone  else  might  have  done  or  not  have  done. 
Now  you  understand,  let's  go  ahead. 
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Q.  Mr.  Davidson,  you  prepared  a  statement  of 
the  assessments  from  the  year  1924  to  1937. 

A.    Yes. 

Mr.  Wliithi:  I  will  ask  to  have  that  marked  for 
identifieation  as  plainitff's  exhibit  number  1. 

The  Court :     Is  there  any  dispute  as  to  this. 

Judge  Hunt:  We  have  ahvays  admitted  tliat.  It 
is  admitted  by  counsel  verbally  and  by  the  i)lead- 
ings. 

Mr.  Whitla:  But  they  do  not  give  the  amount  of 
the  assessments. 

Judge  Hunt :  We  admit  that  it  was  assessed  [87] 
from  the  time  of  the  organization  of  the  District 
u])  to  now. 

Mr.  Whitla:  Do  you  admit  the  amount  of  the 
assessments. 

The  Court:     The  records  will  no  doubt  show. 

Mr.  AVilson:  This  shows  the  percentage  of  the 
levy  for  every  ])urpose. 

The  Coui't :  Can  you  detei'mine  from  that  when 
it  was  made  and  its  legality. 

Mr.  Whitla :  The  question  of  legality  is  not  a 
question  at  this  time. 

Mr.  Wilson:  We  admit  that  these  ]iereentages 
of  the  levy  were  made  in  each  of  the  years. 

The  Court:     Then  it  will  be  admitted,  exhibit  1. 
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PLAINTIFF'S  EXHIBIT  No.  1 
Admitted  Nov.  21,  1941 

LEVIES  FOR  DRAINAGE  DISTRICT  #1 


Year  1924 

md  interest 7% 

lintenance  V2% 

imping  14% 

itstanding  warrants  4% 

12% 

Back  Assessments 

»nd  interest 7% 

Itstanding  warrants 31/2% 

101/2% 


Year  1925 
me  as  for  1924 


Year  1926 

)nd  interest  7% 

arrant  redemption 8% 

'pair  &  Maintenance i/2% 

Deration  of  pumps 14% 

16% 

Back  assessments 

terest  on  bonds. 7% 

arrant  redemption 314% 


Year  1927 

Bond  interest 7% 

Maintenance  V2% 

Operation  of  pumps 1/2% 

Bond  redemption 17^2% 


251/2% 

Year  1928 

Bond  interest  5% 

Maintenance  V2% 

Warrant  redemption  2i/^% 

Bond  redemption 17i/^% 


251/2% 

Year  1929 

Bond  interest  4% 

Repair  &   Maintenance 2i/o% 

Operation  of   Pumps i/4% 

Outstanding  warrants  13% 


20% 


Year  1930 

Bond  interest 5% 

Maintenance 31^% 

31/2% 


Year  1931 

Bond  interest 41^% 

Pumps  &  Maintenance 21/2% 


101/2% 
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Year  1932 

Maintenance  &  Pumps 2V^% 

Warrant  redemption 6% 


81/2% 

Year  1933 

Bond  interest 4% 

Bond  redemption 3% 

Outstanding  warrants  3% 

Maintenance  2% 

Maintenance  (1934)  1% 


13% 


Year  1934 

Warrant  redemption 3% 

Bond  redemption 2% 

Maintenance  (1935)  3% 


8% 


Assessed  valuation  $204,711.96 


Year  1935 

Bond  redemption 3% 

Outstanding  warrants  3% 

1936  Maintenance  3% 


Year  1936 
1937  Maintenance  3%. 
Int.  on  outstanding 
indebtedness  


9% 

...  3% 

..3.2% 

6.2% 


Year  1937 

1938  Maintenance  3% 

Bond  interest  3% 

Bond  redemption 9% 

15% 


[38^ 


Q.  How  much  an  acre  was  levied  against  that 
district?  A.     You  mean  the  total? 

Q.     How  much  an  acre  was  originally  levied? 

A.     I  would  not  say  that,  but  I  have  a  record. 

Mr.  Wilson:  It  is  admitted  that  the  average 
benefit  was  approximately  $47.50  per  acre. 

The  Court :     Now  that  is  agreed,  go  ahead. 

Q.  Can  you  give  us  the  levy  for  the  years  1938, 
1939  and  1940? 

Mr.  Wilson :  We  liave  certified  copies  of  [88] 
the  levies  from  1931  to  1941. 
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Mr.  Whitla:  If  he  can  give  the  amounts  I  want 
that 

The  Court:  Counsel  says  he  has  certified  copies 
and  that  would  make  them  correct. 

Mr.  Whitla:  These  are  from  the  office  of  the 
Clerk  and  there  seems  to  be  a  difference  between 
the  office  of  the  Clerk  and  the  District. 

Mr.  Wilson :   These  are  the  levies  that  were  made. 

The  Court :     Go  ahead  if  you  cannot  agree. 

Q.     Give  us  the  levies  for  1938,  1939  and  1940. 

A.     This  is  the  record  for  1937. 

Q.     In  1937  what  did  you  levy. 

A.     The  1938  levies. 

Q.  Will  you  read  the  maintenance,  bond,  and 
bond  interest. 

Mr.  Wilson :  It  will  be  agreed  that  the  main- 
tenance lev}^  was  3%  ;  the  Bond  interest  3%  and 
Bond  redemption  9%. 

The  Court:     That  is  agreeable. 

Mr.  Whitla :     Yes. 

Q.     Now  for  the  year, 

Mr.  Whitla :  The  levy  for  the  year,  made  in  1939 
for  1940  was  21/2%  for  bond  interest;  3%  for  main- 
tenance and  9%  for  bond  redemption.  [89] 

Mr.  Wilson :  It  is  so  stipulated. 

Mr.  Wliitla:  For  1940  maintenance  for  the  year 
was  41/2%  and  bond  redemption  5^. 

Mr.  Wilson :  We  so  stipulate. 

Q.  Mr.  Davidson,  did  Mr.  Woldson  take  up  with 
the  District  while  you  were  commissioner  the  propo- 
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sition  of  getting  this  land  reclaimed  about  the  year 

1934  or  35?  A.     Yes,  he  did. 

Q.  Do  you  have  the  resolution  passed  at  that 
time  as  to  what  you  would  do?  A.     Yes. 

Q.  As  to  what  you  would  do  relative  to  that  mat- 
ter '?  A.     Yes. 

Judge  Hunt:  We  object  to  what  the  Commis- 
sioners did  in  1934,  it  would  be  immaterial.  The 
records  show  that  the  defendants  Bauman  and  Cope- 
land  didn't  become  commissioners  until  1939  and 
1940  and  the  National  Surety  Company  assumed 
no  liability  until  Bauman  was  ai:)pointed  in  1939. 

The  Court:  I  am  holding  that  the  purpose  is  not 
to  show  that  the  defendants  were  responsible,  but 
to  show  what  the  condition  was. 

Mr.  Whitla:  And  that  the  Commissioners  when 
they  went  in  office  had  their  attention  called  to  this 
matter.  [90] 

A.     It  is  a  resolution  of  August  2,  1934. 

Q.     August  2,  1934. 

A.     A  Coui*t  hearing  at  the  Court  house. 

Q.  Mr.  Davidson,  you  passed  a  resolution  at 
some  time  j^roviding  that  this  land  should  not  be 
assessed  until  it  was  drained,  can  you  find  that. 

A.     I  might  but  it  would  take  quite  a  little  time. 

Q.  Calling  your  attention  to  the  resolution  of 
the  24th  of  September  1935,  was  that  the  resolution 
passed  by  the  Drainage  District  at  that  time? 

A.     Yes  sir. 
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The  Court:  Those  are  records  of  the  Board  of 
Commissioners  of  the  District,  are  theyf 

A,  They  are  the  records  of  the  Board,  of  the 
District. 

Mr.  Wilson :  We  admit  that  those  are  the  minutes 
of  September  24,  1935,  of  the  Commissioners  of 
Drainage  District  Number  1,  but  we  object  to  the 
introduction  of  the  same  as  being  entirely  incompe- 
tent, irrelevant  and  immaterial. 

Mr.  Whitla:  I  want  to  read  the  minute. 

The  Court:  You  may  read  it  into  the  record. 

Mr.  Whitla :  I  now  offer  the  minutes  of  the  Board 
for  September  24,  1935.  "Minutes  and  records  of 
Drainage  District  No.  1,  Bonners  Ferry,  Idaho. 
Commissioners  of  Drainage  District  Number  1,  met 
on  this  24th  day  of  September  1935.  Commissioners 
present  were  Ralph  [91] .  Richmond,  John  David- 
son and  P.  T.  Casey.  Mr.  Martin  Woldson  and  Mr. 
E.  W.  Wheelan  were  also  present.  Commissioners 
met  for  purpose  of  making  levy  of  1936  taxes.  A 
resolution  in  regard  to  the  same  is  here  attached. 
It  was  also  decided  at  this  meeting  to  withdraw 
about  two  hundred  and  twenty  acres  in  Mirror 
Lake  from  maintenance  taxation.  Motion  made  by 
Richmond  and  seconded  by  Davidson  that  said  land 
be  withdrawn.  The  following  accomits  were  allowed 
and  warrants  issued  for  same."  then  it  lists  the 
accounts,  and  then  reads;  ''There  being  no  other 
business  the  meeting  adjourned.'*  Then  it  is  signed 
by  Richmond,  Davidson  and  Casey. 
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The  Court:  Now  what  does  that  resolution  touch 
upon  whieli  it  says  it  attached. 

Mr.  Whithx:  The  fixing  of  the  assessment  levies 
for  that  year. 

Mr.  Wilson:  We  agree  that  is  the  resolution. 

The  Court :  It  may  be  admitted. 

Q.  Mr.  Davidson,  what  two  hundred  and  twenty 
acres  of  land  does  that  refer  to? 

A.  That  refers  to  the  lower  swamp  land,  mostly 
laying  on  the  south  side  of  the  main  ditch. 

Q.     It  shows  that  Mr.  Woldson  was  present? 

A.     Yes  sir. 

Q.  Was  Mr.  Woldson  looking  after  his  own  in- 
terest ?  A.     Yes  sir. 

Q.     Was  he  the  o\\aier  of  that  220  acres'?  [92] 

Judge  Hunt:  Objected  to  as  calling  for  a  con- 
clusion. 

Mr.  Whitla:  Strike  that. 

Q.     Was  that  the  same  land  in  controversy  here? 

A.     Yes,  absolutely. 

Q.  Was  there  any  notice  served  on  yourself  and 
the  other  commissioners  in  the  spring  of  1940,  re- 
quiring that  you  drain  this  land? 

A.     There  was,  yes  sir. 

Q.  Do  you  have  such  a  notice?  Did  you  exempt 
that  land  from  maintenance  or  did  you  proceed  to 
charge  and  collect? 

A.  We  proceeded  to  charge  the  maintenance 
tax. 
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Q.     Every  year?  A.     Yes  sir. 

Q.  In  1940  did  you  receive  a  notice  addressed 
to  the  Commissioners  of  the  District  relative  to 
draining  this  land? 

A.  I  received  a  notice  and  it  is  in  the  files,  it 
would  take  me  sometime  to  find  it. 

The  Court:  What  do  you  refer  to  now  Mr. 
Whitla? 

Mr.  Whitla :  I  refer  to  the  notice  of  May  10,  1940 
requesting  that  this  land  be  drained. 

The  Court:  All  right. 

Mr.  Whitla:  I  ask  that  this  be  marked  as  plain- 
tiff's exhibit  number  2.  [93] 

Q.  Now,  handing  you  exhibit  number  2,  I  will 
ask  you  if  that  is  a  copy  of  the  letter  received  by 
the  Commissioners  demanding  the  draining  of  this 
land?  A.     It  is. 

Mr.  Whitla:  I  offer  this  exhibit  as  plaintiff's 
exhibit  number  2  in  evidence. 

Mr.  Wilson:  I  think  in  paragraph  11  that  is  also 
admitted. 
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PLAINTIFF'S  EXHIBIT  No.  2 

Admitted  Nov.  21,  1941 

Martin  Woldson 

646  Peyton  Building 

Spokane,  Washington 

May  10,  1940 

(Extra  Copy) 

Mr.  S.  M.  Bauman,  Chairman, 

Mr.  John  Davidson,  Seeretar}^, 

Mr.  Roy  Copeland, 

Commissioners,  Drainage  District  #1, 

Bonners  Ferry,  Idaho, 

Gentlemen : 

I  have  heretofore  requested  you  to  do  the  neces- 
sary maintenance  work  on  my  land,  as  follows: 
Parcel  #1,  Lot  4,  Sec.  4  (East  G.  N.  Ry.)  comprising  12.00  aci 

Parcel  #2,  Lot  8A,  Sees.  5  &  6;  Lot  8B,  See.  8; 

Lot  8C,  Sec.  5;  Lot  8D,  Sec.  5  "         146.45     " 

Parcel  #3,  Lots  3  &  4.  Sec.  5  Lots  2  &  3,  Sec.  8 ; 

Lot  1,  Sec.  8;  Lot  7  Sees.  5  &  8  "  83.38     " 

Parcel  #4,  lots  2  &  3,  N.  W.  of  G.  N.  Ry.  Sec.  9; 

Lot  4  less  part  East  of  G.  N.  Ry.  Sec.  4 ; 

Lot  6A,  Sec.  4;  Lot  6B,  Sees.  4  &  9,  ''         121.84     " 

all  in  Twp.  61  

Total  363.67     " 

A  resolution  was  passed  Dec.  17,  1937,  by  the 
Commissioners  of  District  #1  to  the  effect  that  220 
acres  of  above  land  would  be  withdrawn  from  main- 
tenance assessment,  but  assessments  have  been  levied 
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and  paid  up  to  the  present  time  on  all  the  above 
land.  The  law  positively  requires  you  to  drain  this 
land  and  to  open  the  ditches  and  keep  them  oj^en. 
This  land  has  already  paid  $6395,48  for  maintenance 
assessments,  but  you  have  ]iot  Ivept  up  the  mamte- 
nance  on  same.  You  have  not  cleaned  out  the  ditches 
and  have  not  put  the  land  in  condition  to  drain 
i:)roperly. 

I  hereby  make  demand  on  you  to  proceed  to  clean 
out  the  ditches  on  above  land  and  do  the  mainte- 
nance work  as  required  by  law  and  which  is  neces- 
sary to  properly  drain  this  land,  and  if  you  do  not 
do  so,  I  will  institute  proceedings  against  you  and 
exjDect  to  hold  your  bondsmen  personally  liable  for 
all  damage  I  have  sustained. 

There  are  at  j^resent  in  District  #1  three  drag- 
lines, all  of  which  are  in  good  workmg  condition 
and  any  one  of  which  is  ready  to  start  work  at 
once.  Unless  you  take  action  and  have  such  work 
started  on  or  before  the  20th  of  this  month,  I  Avill 
be  obliged  to  institute  proceedings. 

I  have  tried  to  co-operate  with  the  Commissioners 
of  District  #1  to  further  the  interest  of  the  entire 
district,  but  it  seems  that  I  am  unable  to  get  any 
desired  results,  and  I  find  that  the  Commissioners 
are  not  performing  their  required  duties.  As  a 
result,  the  money  which  has  been  paid  for  mainte- 
nance of  this  land  has  not  been  of  full  benefit  to 
me.  For  the  amount  of  money  which  has  already 
been  paid  in  for  maintenance  purposes,  it  should 
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have   amply   provided   for   the   draining   of   above 

land. 

Unless  you  proceed  to  i)erform  your  legal  duties 
and  see  that  this  particular  land  in  District  #1  is 
properly  drained,  an  action  will  have  to  be  started 
against  you  and  I  am  writing  to  make  this  demand 
on  you  as  a  preliminary  ])roceeding  to  commence 
the  action  unless  you  start  the  above  work  on  or 
before  20th  inst.,  as  mentioned  above. 

Please  let  me  have  a  prompt  reply. 
Yours  very  trul\' 

MARTIN  WOLDSON  [388] 


The  Court :  Let  it  go  in,  I  will  read  it. 

Q.  WimX  was  done  in  regard  to  this  by  the 
Commissioners  ? 

A.     Meeting  was  called  by  the  Commissioners. 

Q.     Have  you  the  minute  of  date  of  May  10? 

A.     I  have  ih^  meeting  of  the  20th  of  May  1940. 

Q.     Have  you  the  one  preceding  that"? 

A.     No  sir. 

Q.  Calling  your  attention  to  the  date  of  May  18, 
did  you  have  a  meeting  at  that  time  % 

A.     The  18th  of  May  1940. 

Q.     Who  was  present  at  that  meeting. 

A.     All  the  commissioners  being  present. 

Q.  And  who  were  the  Commissioners  at  that 
time? 
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A.     Mr.  Bauman  and  Mr.  Copeland  and  myself. 

Mr.  Wliitla:  I  now  offer  in  evidence  the  minutes 
of  this  meeting  of  May  18,  1940. 

Judge  Hunt:  No  objection.  [94] 

The  Court :  It  may  be  admitted. 

PLAINTIFF'S  EXHIBIT  No.  3 
Admitted  Nov.  21,  1941 

Minutes  and  records  of  drainage  Dist.  No.  1 
Bomidary  Coimty  Ida. 

Commissioners  of  Drainage  Dist.  No.  1,  held  a 
meeting  on  this  18th  day  of  May  1940. 

All  Commissioners  being  present. 

The  meeting  Avas  called  by  the  cliair  in  regards 
to  a  letter  received  from  Mr.  Woldson  concerning 
some  work  in  Mirror  Lake. 

Moved  by  S.  M.  Bauman  and  seconded  by  Roy 
Copeland,  referring  to  Mr.  Woldson 's  letter  of  May 
10th,  1940,  demanding  that  the  commissioners  of 
Drainage  Dist.  No.  1,  immediately  reditch  the  lands 
in  parcel  1,  2,  3,  and  4,  owned  by  him  the  same  being 
located  in  the  south  end  of  Dist.  1,  adjacent  to  the 
Great  Northern  right  of  way,  consisting  of  swam]) 
land. 

Whereas  the  Commissioners  cleaned  and  deepened 
these  ditches  in  Nov.  1939,  at  a  cost  of  about  $1500.00, 
same  being  paid  only  last  week,  and  it  is  observed 
that  this  ditcliing  has  done  very  little  good  and  the 
fact  of  Mr.  Woldson  insisting  that  it  be  done  over 
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again  within  6  months,  is  further  j^roof  of  its  fail- 
ure. Also  during  the  past  18  years  the  Commis- 
sioners have  made  repeated  efforts  on  this  land, 
ditching  and  cleaning  ditches  at  the  cost  of  several 
thousand  dollars. 

It  is  further  stated  that  several  owners  of  similar 
lands  east  and  north  of  Mr.  Woldson's  land,  along 
the  Great  Northern  Right  of  Way,  have  never  been 
able  to  reclaim  or  to  crojj  their  acres,  but  have 
never  asked  the  Commissioners  to  ditch  for  them 
as  they  realized  that  it  would  cost  more  than  the 
land  was  worth. 

In  view  of  these  facts  the  Commissioners  are 
convinced  that  further  reclamation  in  this  or  simi- 
lar areas  can  not  be  accomplished  except  at  pro- 
hibitive figures  and  further  expenditures  at  this 
time  would  be  a  waste  of  money. 
Vote: 

S.  M.  Bauman:  Yes 
Roy  Copeland:  Yes 
John  Davidson:  No. 

W.  M.  BAUMAN 
JOHN  DAVIDSON  [389] 


Mr.  Whitla:  May  I  read  this  into  the  record  at 
this  time. 

The  Court:  Just  make  your  offer  and  we  can 
make  copies  later. 
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Q.  Mr.  Davidson,  did  you  get  a  letter  from  Mr. 
Woldson  relative  to  that  matter? 

A.     I  think  I  did. 

Q.     Will  you  produce  that  letter? 

A.     I  would  not  say  if  it  is  in  the  files  or  not. 

The  C'Ourt:  Could  you  look  for  this  during  the 
noon  recess  and  not  take  the  time  now. 

Q.  I  will  ask  you  to  get  this  during  the  noon 
hour,  calling  your  attention  to  the  fact  that  it  was 
not  drained  and  telling  you  his  position  in  the  mat- 
ter. A.     Yes  sir. 

Mr.  Whitla :  I  wonder  if  I  could  have  this  marked 
as  plaintiff's  exhibit  4  for  identification. 

Mr.  Wilson:  We  admit  that  plaintiff's  exhibit  4 
is  a  copy  of  a  letter  written  by  Mr.  Woldson  to  the 
Commissioners  of  Dramage  District  number  1,  un- 
der date  of  January  26,  1940,  but  object  to  it  on  the 
ground  that  it  is  immaterial. 

Mr.  Whitla:  I  offer  plaintiff's  exhibit  4,  being 
a  demand  on  these  defendants  to  drain  this  land. 

[95] 

Mr.  Wilson:  Comisel's  statement  is  correct  as  to 
what  the  instrument  is. 

The  Court:  Objection  overruled.  Admitted. 
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PLAINTIFF'S  EXHIBIT  No.  4 

Admitted  Nov.  21,  1941 
Martin  Woldson 
646  Peyton  Building- 
Spokane,  Washington 

January  26,  1940 

S.  M.  Bauman,  Chairman, 
John  Davidson,  Secretary, 
Roy  E.  Copeland,  Commissioner, 
Drainage  District  No.  1, 
Bomiers  Ferry,  Idaho. 
Gentlemen : 

At  various  times  I  have  drawn  attention  to  the 
necessity  of  cleaning  out  the  ditch  from  the  S])o- 
kane  International  Ry.  track  to  the  booster  pump. 
This  ditch  has  been  accumulating  silt  which  at  the 
present  time  covers  the  pipe  running  through  the 
dike  built  across  the  ditch  at  the  booster  pump, 
thus  preventing  any  chance  of  the  water  draining 
away  from  the  ditch  coming  do\Mi  to  the  booster 
pump,  without  the  use  of  the  pump.  By  lowering 
tliis  ditch  to  the  bottom  of  the  pipe  placed  in  this 
embankment,  it  is  possible  that  the  use  of  the 
booster  pump  could  be  suspended  for  the  period 
that  the  Kootenai  Power  &  Light  Company  has 
agreed  to  lower  the  lake  to  zero  of  the  Nelson  gauge, 
which  will  be  April  1  this  year.  After  April  1  next 
it  will  require  some  time  before  the  lake  is  raised 
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sufficiently  to  permit  the   water  to  back  up   and 
raise  the  river  into  the  present  outlet  of  the  ditch 
in  District  #1. 

If  the  above  work  had  been  performed  before  this 
time,  I  am  of  the  opinion  that  the  booster  pmnp 
coukl  have  been  turned  off,  thus  creating  a  saving 
of  $125.00  or  more  per  month.  The  cost  of  cleaning 
out  the  above  ditch  should  not  exceed  $300.00  or 
$400.00. 

Xow,  in  regard  to  the  booster  pump  of  District 
#1,  it  is  my  opinion  that  in  the  event  of  a  freshet 
\\iiich  would  compel/  the  use  of  the  heavy  motor 
to  keep  the  district  projierly  drained  in  the  vicinity 
of  Mirror  Lake,  it  is  impossible  to  say  how  long  the 
present  pump  could  be  operated  without  a  break- 
down. For  that  reason  I  believe  it  is  absolutely 
necessary  to  liaA'e  an  auxiliary  i)um2)  ready  to  take 
care  of  such  an  emergency.  Last  fall  a  Pomona 
pump  was  installed  in  Drainage  District  No.  2  and 
same  was  found  highly  satisfactory.  By  installing 
a  similar  pump  in  District  No.  1,  I  believe  a  con- 
siderable saving  in  the  cost  of  power  could  be  [390] 
made  by  using  the  new  pmnp  and  keeping  the  old 
pump,  now  being  used,  in  repair,  to  be  used  for 
emergencies. 

Section  41-25-39  of  the  Idaho  Codes  Annotated, 
in  providing  the  general  jjower  of  commissioners  of 
drainage  districts,  says  among  other  things: 

"to  build  and  maintain  drains,  canals,  sluices, 
bulkheads,  water  gates,  levees  and  embankments;  to 
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establish  and  niaintnin  ])uni|)ing  plants  and  to  con- 
struct and  maintain  and  keep  in  repair  all  works 
requisite  and  necessary  to  the  end  that  the  lands 
in  the  district  may  be  reclaimed. 

By  this  section  of  the  statute  it  is  made  your 
duty  to  maintain  all  of  the  works  within  your  dis- 
trict, and  to  carry  them  on  to  the  end  that  the  land 
shall  all  be  reclaimed.  As  I  am  paying  the  taxes 
and  assessments  within  the  district  for  that  pur- 
pose, I  will  have  to  insist  upon  this  being  done. 

You  have  furnished  bonds  for  the  performance 
of  your  duties,  which  also  include  a  strict  account- 
ing of  all  warrants  issued  by  you  on  behalf  of  the 
district,  and  showing  for  what  purpose,  I  want  to 
be  reasonable  and  work  amicably  with  you,  but  in 
view  of  the  large  investment  I  have  in  the  land 
there,  I  must  insist  upon  a  strict  compliance  with 
the  law,  and  that  the  ditches  be  maintained  in  a 
proper  maimer  in  all  parts  of  the  district;  that  the 
pumping  plant  be  kejjt  in  adequate  condition;  and 
that  the  entire  district  be  kept  in  proper  repair  in 
order  that  all  the  land  can  be  properly  reclaimed. 
Yours  resiDectfully, 

MARTIN  WOLDSON 
MW-MB  [391] 


Q.  When  you  got  that  letter  was  there  any  ac- 
tion of  the  Board  taken  on  that. 

The  Court:  I  wish  you  would  look  those  things 
up  at  noon. 
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Mr.  Whitla:  They  didn't  prodnce  the  books  for 
ns  so  that  we  could  have  these  things. 

The  Court:  Just  make  a  note  of  the  things  you 
want  this  witness  to  look  up  so  that  he  can  get  them 
all  at  noon. 

Q.  Mr.  Davidson,  look  up  the  records  of  all  of 
your  minutes  from  the  first  of  January  1940  on 
down  covermg  this  matter  and  letters  that  Mr. 
Woldson  wrote  to  you  or  the  commissioners  regard- 
ing this  matter.  A.     From  January  1. 

Q.     Yes,  January  1,  1940. 

Q.  Did  Mr.  Woldson  appear  before  your  board 
relative  to  getting  you  to  drain  this  land? 

A.  I  am  quite  sure,  but  1  wouldn't  say  whether 
there  is  a  record  of  it  or  not. 

Q.  You  didn't  make  a  record  of  all  the  people 
appearing  before  you?  A.     No  sir. 

Q.  Do  you  remember  whether  he  appeared  be- 
fore you  requesting  [96]  the  drainage  of  this  land? 

A.     Yes  sir. 

Q.     How  many  times? 

A.     Time  and  time  again. 

Q.    Just  give  the  dates  as  near  as  you  remember. 

A.     I  cannot  give  dates. 

Q.  Now,  after  you  received  the  letter  from  him 
and  after  this  resolution  of  May  18,  was  passed, 
you  had  a  meetmg  relative  to  that? 

A.  Yes,  there  was  a  meeting  the  24th  of  May 
1940. 
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Q.  I  ask  to  liave  this  marked  as  Plaintiff's  ex- 
hibit 5,  and  then  ask  you  if  that  is  the  minutes  of 
that  meeting*.  A.     Yes. 

Judge  Hunt :  We  have  no  objection  to  this  except 
that  there  is  a  correction  in  pen  and  ink  put  in 
there  b}'  Mr.  Davidson. 

Q.  There  appears  to  be  a  correction  in  pen  and 
ink,  will  you  read  that  statement  to  show  what  it  is. 

A.     Just  the  correction. 

Judge  Hmit:  Doesn't  it  say  '*or  other  expenses" 

A.     "or  exj^enses" 

Judge  Hunt:  Isn't  the  word  ''other"  in  there? 

A.    No. 

Mr.  Whitla:  We  offer  plaintiff's  exhibit  [97] 
number  5  in  evidence. 

Judge  Hunt :  No  objection. 

PLAINTIFF'S   EXHIBIT   No.   5 
Admitted  Nov.  21,  1941. 

Minutes  and  Records  of  Drainage  Dist.  No. 
Boundary  County,  Idaho. 

Commissioners  of  Drainage  Dist.  No.  1,  meet  on 
this  24th  of  May  1940. 

All  Commissioners  being  present. 

Meeting  called  by  the  chair  in  regard  of  a  letter 
received  from  Mr.  Martin  Woldson  a  copy  of  same 
is  hereto  attached.  And  answered  in  regard  the 
same  as  follows: 
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This  is  to  notify  you  that  we  as  Commissioners 
of  Drainage  Dist.  No.  1  mil  not  be  responsible  for 
any  ditching  you  are  ordering  in  or  other  expenses 
connection  of  same,  said  Resolution  made  by  S.  M. 
Bauman  and  second  by  Roy  Copeland. 

Carried. 

A  Bill  presented  by  Mr.  E.  S.  Rowels  for  audit- 
ing the  Drainage  Dist.  No.  1  books  for  $195.00  was 
allowed  and  ordered  paid. 

There  being  no  more  business  the  meeting  ad- 
journed. 

Commissioners 

S.  M.  BAUMAN, 
JOHN  DAVIDSON. 


Q.  Following  that  do  you  know  whether  Mr. 
Woldson  did  anything  toward  cleaning  out  the 
ditches  ? 

Judge  Hunt:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial.  If  he  did  that  on  his  own 
hook,  voluntarily,  that  certainly  would  not  have 
anything  to  do  with  the  District. 

The  Court:  Overruled,  he  may  answer.  I  don't 
think  the  Court  ruled  on  that  last  exhibit,  so  the 
record  may  show  it  is  admitted. 

Q.  Mr.  Woldson  proceeded  to  go  ahead  and 
clean  out  the  ditches. 

Q,     What  equipment  did  he  use. 

A.     He  was  using  a  dragline. 
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Q.     Who  was  the  dragline  operator. 

A.     Ed  Hornian  was  operating  it  at  that  time. 

Q.  How  wide  is  the  main  hxteral  ditch  through 
Mr.  Woldson's  land. 

A.     There  is  ditferent  widths  on  different  ditches. 

Q.  The  main  lateral  that  cuts  along  the  north 
line  of  the  land  m  controversy  here. 

A.     I  presume  about  four  feet. 

Q.     You  mean  deep,  don't  you  I 

A.    Yes  sir. 

Q.     How  wide  is  it  at  the  bottom  and  at  the  top? 

[98] 

A.  I  would  think  about  eight  or  ten  feet  wide 
at  the  bottom. 

Q.  Now,  Mr.  Davidson,  in  the  ordinary  work  of 
cleaning  out  this  main  lateral  ditch  what  does  the 
District    use?  A.     Dragline. 

Q.  That  is  generally  considered  the  proj^er 
method  of  cleaning  out  these  ditches'? 

A.     It  is  the  only  way  we  can  do  it. 

Q.  Was  Mr.  Farnum  or  Littlefield  operating 
that  in  the  Summer  of  1940  ?  A.     Mr.  Farnum. 

Q.  Who  did  the  work  for  the  District  in  the  fall 
of   1939?  A.     Farnum. 

Q.  What  did  the  district  do  relating  to  jDaying 
for  Mr.  Farnum 's  work  in  the  fall  of  1939? 

A,     The  District  issued  warrants. 

Q.  How  long  was  he  in  making  collection  from 
you.  When  did  you  make  payment? 
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Judge  Himt:  Objected  to  as  immaterial  and  not 
binding  upon  these   defendants. 

Mr.  Whitla:  Mr.  Bauman  didn't  pay  these  men 
in  1939,  they  had  to  wait  until  1940. 

Judge  Hunt:  Objected  to  as  immaterial,  it  is 
not  an  obligation  of  this  plaintiff's  and  these  men 
all  got  their  money. 

The  Court:     Why  is  this  material. 

Mr.  Whitla:  To  show  that  they  tried  to  [99] 
stop  men  from  doing  the  work. 

The  Court:     It  may  be  admitted. 

Q.     How  long  did  he  have  to  wait  for  his  money  ? 

A.  I  can't  say  but  the  work  he  done  for  the 
District  I  am  sure  it  wasn't  cash. 

The  Court:     We  will  recess  mitil  1:30. 

1:30  O'clock  P.  M.  November  21,  1942. 

Mr.  Whitla:  May  I  make  demand  to  produce 
the  minutes  of  the  Commissioners  for  Drainage 
District  number  1,  for  the  7th  of  March  1928; 
the  21st  of  Jmie  1928;  the  30th  of  July  1925;  the 
25th  of  November  1927;  for  the  8th  of  February 
1928 ;  the  7th  of  March  1928 ;  the  6th  of  September 
1928;  the  7th  of  September  1928;  the  17th  of  Octo- 
ber 1928;  the  27th  of  November  1928;  the  2nd  of 
March  1929;  the  9th  of  August  1929;  the  29th  of 
August  1930;  the  27th  of  March  1930;  the  29th  of 
October  1932;  the  30th  of  October  or  the  31st  of 
October  1930;  the  11th  of  December  1930;  the  4th 
of  April  1931  and  the  1st  of  July  1932. 
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The  Court:  I  presume  it  will  take  him  some 
time  to  get  those. 

Q.  Turn  to  the  record  of  the  meeting  of  Novem- 
ber 27,  1939  and  sa}-  whether  or  not  Mr.  Farnum's 
bill  for  dragline  was  allowed  or  rejected. 

Judge  Hunt:  I  object  to  this  as  incompeteiit, 
[100]  irrelevant  and  immaterial  and  has  no  bear- 
ing on  the  issues  here. 

The  Court:  I  imderstood  counsel  to  say  that  it 
Avasn't  offered  for  the  purjDose  of  showing  any 
liability  on  the  part  of  the  defendants. 

Q.  Did  you  find  a  bill  tliere  for  dragline  $357.56 
for  Mr.  Farnum?  A.     Yes  sir. 

Q.  What  is  the  fact  as  to  whether  Mr.  Farnum's 
bill  for  cleaning  the  ditches  with  the  dragline  was 
allowed  or  rejected  at  that  meeting? 

A.  It  is  stated  here  that  Farnum  was  ordered 
paid, — no,  it  is  rejected. 

Q.     What   about  the   bill   of   Gilbert  Barlow^? 

A.    Also  rejected. 

Q.  Does  it  show  in  May  1940  these  bills  were 
again  called  up  and  w^hat  was  done?  Were  these 
bills  brought  up  again  on  May  7,  1940? 

A.     They  were  brought  uj)  again. 

Q.     Was  there  any  amount  paid  on  them? 

A.    Yes. 

Q.     What  was  paid  on  them? 

A.  The  following  allowed  Ed  Farnum  $223.18; 
McDonald  and  McDonald  $288.95;  Gilbert  Barlow 
$115.00. 
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Q.  Do  you  know  why  they  didn't  pay  them  in 
full?  A.     I  don't  recall  right  now.  [101] 

Q.  I  will  ask  you  if  it  wasn't  a  fact  that  the 
bills  were  placed  in  the  hands  of  Solon  Clark  and 
that  he  threatened  suit  before  you  paid  anything 
on  them? 

Judge  Hunt:     Objected  to  as  leading. 

The  Court:     Sustained. 

Q.  You  have  testified  to  the  effect  that  on  various 
occasions  Mr.  Woldson  had  the  question  of  the 
drainage  of  this  land  up  before  the  Commissioners. 
Calling  your  attention  to  the  minutes  of  the  meet- 
ing of  August  17th  1933  I  will  ask  you  if  Mr,  Wold- 
son had  up  with  you,  at  that  time  the  matter  of 
the  drainage  of  Mirror  Lake? 

A.     Yes  sir,  that  is  correct. 

Q,  Do  you  remember  what  the  Board  desired 
on  that  occasion  of  Mr.  Woldson? 

A.     Here  is  a  statement 

Q.  1  will  ask  this,  did  you  want  Mr.  Wold- 
son to  cash  the  warrants  of  the  District? 

A.     Yes  sir. 

Q.  I  will  ask  you  if  on  the  28th  of  August,  1933 
you  have  a  record  of  taking  up  with  Mr.  Woldson 
the  question  of  whether  he  was  willing  to  do  that? 

A.    Yes,  I  do. 

Q.     What  was  he  willing  to  do. 

A.  He  said  he  would  advance  the  money  as  I 
remember. 

Q.    Not  to  go  back  to  aU  of  the  years,  did  you 
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have  this  [102]  up  with  him  at  various  times  other 

than  the  time  in  1940? 

Mr.  Wilson:  We  also  object  to  this  as  leading, 
the  witness  states  he  cannot  tell,  that  he  can't  re- 
member. 

The  Court:  Sustained  in  the  form  the  question 
is  in. 

Q.  In  1938,  calling'  your  attention  to  the  minutes 
of  June  28,  1938  was  the  arrangement  or  the  ques- 
tion of  cleaning  the  ditches  again  taken  up? 

A.     It  was  ordered. 

Q.  Calling  your  attention  to  the  minutes  of 
August  25,  1928  you  may  state  whether  or  not  the 
Commissioners  made  an  inspection  of  the  work 
being  done  at  that  time  ? 

A.     Yes,  we  made  an  inspection. 

Q.  What  did  you  find  as  to  the  work,  how  it 
was  being  carried  on  at  that  time? 

A.     It  seemed  to  be  satisfactory. 

Q.  Now,  Mr.  Davidson,  calling  your  attention 
to  the  14th  of  September  1939,  did  you  do  anything, 
— what  did  you  do  relative  to  that  matter  at  that 
time? 

A.     We  had  a  meeting  for  settling  the  bills. 

Q.  The  bills  in  regard  to  the  work  on  Mirror 
Lake?  A.    Yes  sir. 

Q.  And  again  on  August  18,  1939  did  you  take 
up  the  matter  again?  [103] 

A.  This  meeting  was  called  for  the  purpose  of 
deciding  what  was  to  be  done,  and  he  answered  and 
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said  that  he  was  not  in  the  construction  business, 
there  was  a  motion  made  by  Richmond  that  he  clean 
uj)  the  main  ditch 

Judge  Hunt:     Is  that  the  meeting  of  August 

18th,  1939,  Mr.  Davidson? 

A.     Yes  sir. 

Q.  You  had  the  matter  up  with  Mr.  Woldson  of 
trying  to  get  him  to  bid  on  construction  work? 

A.     Yes  I  did,  yes  sir. 

Q.  The  minutes  of  February  5,  1940,  I  call  your 
attention  to  those  minutes  to  which  a  certain 
amendment  was  added,  this  amendment  was  offered 
by  Mr.  Bauman  that  the  drainage  District  number 
1  would  do  no  more  work  in  Mirror  Lake  laterals 
from  tlien  on.  Did  Mr.  Bauman  make  that  resohi- 
tion  at  that  time. 

A.     It  was  made  l)y  Mr.  Bamnan. 

The  Court:   Wliat  was  done  with  that  resolution? 

A.     It  v.-as  carried. 

Q.  T  will  ask  you  Vv'hether  or  not  a  meeting  of 
May  7, — no  August  10,  1940,  if  there  is  anything 
regarding  a  letter  from  Mr.  Woldson  in  regai-d/;/// 
to  cleaning  the  ditches. 

A.  Yes  the  meeting  of  August  10,  1940,  a  letter 
from  Mr.  [1041  Woldson  in  regard  to  cleaning  the 
main  ditch  was  read.  The  same  was  ordered  done 
])rovided  Mr.  Woldson  would  cash  the  1941  main- 
tenance warrants. 

A.  Mr.  Woldson  would  not  cash  the  1941  main- 
tenance warrants  would  he? 
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A.  I  could  not  say  at  this  tinio,  I  don't  re- 
member. 

Q.  I  asked  you  about  some  letters  this  morning 
and  you  did  not  have  them.  Did  Mr.  Woldson  write 
you  in  January  1940  giivng  you  data  on  the  condi- 
tion of  the  water  shown  by  the  gauge  and  what  was 
tlie  experience  in  starting  the  pum])s  and  getting 
the  water  out  of  Mirror  Lake  ? 

A.     He  did  yes  sir. 

Mr.  Whitla :  I  am  having  this  marked  as  exhibit 
6.  Xow  I  will  offer  it  in  evidence. 

Judge  Hunt:  We  object  to  this  as  inunaterial. 
This  is  a  statement  relative  to  the  elevation  of 
Kootenai  River. 

Mr.  Whitla:  And  the  effect  of  it  on  getting  the 
pum]3s  to  work. 

The  Court:     Overruled,  it  may  be  admitted. 

PLAINTIFF'S  EXHIBIT  No.  6 

Admitted  Nov.  21,  1941 
Martin  Woldson 
444-5  Peyton  Building 
S])okane,  Washington 

January  11,  1940 
]Mr.  John  Davidson,  Secretary, 
Drainage  District  No.  1, 
Bonners  Ferry,  Idaho 

Dear  Sir: 

This  is  a  statement  showing  the  elevations  of  the 
river  from  A]U'il  26,1939  to  Januarv  10,  1940.  These 
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elevations  were  taken  from  the  gauge  on  the  pier  of 

the  bridge  over  Kootenai  River  at  Bonners  Ferry: 
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On  March  23,  1939  we  started  to  pump  out  the 
water  gathered  in  old  Mirror  Lake  and  on  March 
28,  1939  the  lake  wns  out  at  9:00  that  morning 
which  shows  that  it  took  only  six  days  to  pum]:) 
away  this  water.  On  account  of  having  a  very  dry 
spring  last  year,  the  water  there  did  not  accunni- 
late  as  fast  as  sometimes  in  tlie  past. 

You  will  note  that  the  high  water  mark  was  on 
May  30th  last  year  and  it  continued  high  to  the 
present  time.    For  that  reason  I  believe  that  we 
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should  be  reimbursed   for  our  expense  from  May 

hist  to  the  present  time. 

Yours  very  truly, 

MARTIN  WOLBSON 
MW-B  [393] 


Mr.  WJiitla :  T  will  have  this  marked  as  plain- 
tiff's exhibit  7  and  offer  it  in  evidence. 

Judiie  Hunt:  "We  don't  think  it  is  material,  but 
other  than  that  we  have  no  objection. 

The  Court:     Admitted.  [105] 

PLAINTIFF'S  EXHIBIT  No.  7 

Admitted  Nov.  21,  1941 

Martin  Woldson 
444-5  Peyton  Buildin,^- 
Spokane,  Washington 

Sept.  4,  1940 
Mr.  S.  M.  Bauman,  Commissioner, 
Mr.  Roy  C^opeland,  Commissioner, 
Mr.  J.  Davidson,  Secretary, 
Drainage  District  No.  1, 
Bonners  Ferry,  Idaho 

Gentlemen : 

About  August  20th  I  called  Mr.  Copeland's  at- 
tention to  the  slides  that  occurred  after  the  dragline 
h.ad  finished  cleaning  out  the  ditch  from  the  pump 
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house  south  towards  the  Great  Northern  trestle.  In 
our  conversation  Mr.  Copeland  thought  that  the 
slides  could  be  opened  up  by  men  cleaning  out  the 
ditch  sufficiently  so  as  to  allow  the  water  to  come 
down  to  the  grade  level  of  the  ditch.  Yesterday, 
Sept.  3rd,  I  went  over  the  ditch  and  found  that 
no  work  had  been  performed  and  neither  had  any 
been  done  today,  4th.  There  are  three  springs,  one 
located  about  50  ft.  back  in  the  field  from  each  slide, 
and  in  order  to  prevent  further  sliding,  I  would 
suggest  that  a  ditch  be  dug  say  about  3  ft.  or  4  ft. 
deep  connecting  the  spring  with  the  ditch.  Tliis 
ditch  could  be  filled  with  poles  and  slabs  and  cov- 
ered over  so  as  to  allow  the  water  to  have  free 
passage  out  to  the  main  ditch  and  at  the  same  time 
not  interfere  with  the  working  of  the  ground. 

On  Sept.  3rd  I  fonnd  that  the  booster  ])um]i  was 
not  operating  and  it  also  was  idle  today,  4th.  The 
water  had  raised  to  a  considerable  height  and  was 
backing  up.  I  therefore  found  that  it  would  be  use- 
less for  me  to  ])roceed  further  with  the  dragline  to 
clean  out  the  ditches  unless  you  commissioners  ar- 
ranged to  kee]3  the  water  sufficiently  low  in  the 
ditches  so  as  to  drain  this  ])art  of  the  land  v.hich  T 
am  trying  to  reclaim. 

Xow,  in  regard  to  the  booster  pump  and  motor. 
I  have  been  at  the  ])um])  house  from  time  to  time 
and  I  find  that  the  belt  is  nibbing  against  the  stud- 
ding or  against  parts  of  the  motor.    I  have  called 
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attention  to  this  fact  before,  but  apparently  it  lias 
been  overlooked.  Yesterday  when  the  pump  was 
idle  I  had  an  opportunity  to  examine  it  and  found 
that  the  belt  is  almost  completely  worn  out  from 
this  constant  rubbing.  It  a])])ears  to  me  that  the 
man  who  looks  after  the  puni])  house  is  ignorant 
of  mechanical  requirements,  otherwise  he  would  ad- 
just the  belt  to  avoid  its  wearing  out. 

If  something  along  the  above  lines  is  not  fol- 
lowed, the  slides  will  continue  blocking  the  ditch 
and  the  material  will  keep  floating  down  and  filling 
u})  the  entire  main  ditch.  I  believe  the  only  way 
to  remedy  the  situation  is  to  follow  the  suggestions 
I  have  made  herein,  or  if  you  have  other  steps  to 
follow  I  will  be  ]:»leased  to  see  something  done 
promptly. 

Kindly  let  me  have  your  views  on  the  above 
matters. 

Yours  very  truly, 

MxiRTIN  WOLDvSON 
MW-B  [394] 


Mr.  Whitla:  This  will  be  marked  as  plaintiff's 
exhibit  8  for  identification. 

Judge  Hunt:  It  has  not  been  identified  by  the 
witness,  and  is  a  carbon  copy,  we  object  to  it 

]\rr.  Whitla:     I  haven't  asked  about  it  yet. 

Q.  I  ask  you  if  that  is  a  copy  of  a  letter  that 
was  sent  to  all  the  Commissioners  and  ask  vou  if 
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you  received  one  ?  A.     This  is  a  copy. 

Q.     You  received  one.  A.     Yes. 

Q.     That  was  taken  from  your  minutes  ? 

A.     Yes  sir. 

Q.  Was  it  in  the  same  condition  as  it  is  now, 
except  that  it  is  now  marked  exhibit  8? 

A.     Yes  sir. 

Mr.  Whitla:     We  now  offer  this  iii  evidence. 

The  Court:  It  may  be  admitted,  there  seems  to 
be  no  objection. 

PLAINTIFF'S  EXHIBIT  No.  8 

Admitted  Nov.  21,  1941 

Martin  Woldson 
646  Peyton  Building 
Spokane,  AYashington 

Nov.  30,  1940 
Mr.  S.  M.  Bauman,  Chairman, 
Mr.  Roy  Copeland, 
Mr.  John  Davidson,  Secretary, 
Commissioners  D.  D.  #1, 
Bonners  Ferry,  Idaho 

Gentlemen : 

In  accordance  with  our  previous  correspondence, 
I  am  enclosing  a  statement  showing  the  total  costs 
of  the  work  performed  by  me  in  District  #1  in  the 
drainage  and  maintenance  of  said  land  which  has 
not  been  drained  by  you  as  you  are  required  to  do. 
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Tliis  bill  rei)resents  the  actual  work  done  to  dat(>, 
in  other  words,  showing'  the  money  I  am  actually 
out  of  pocket  on  this  job.  This  does  not  include  any 
of  my  time  and  exj)enses  in  .^oine;  u])on  the  work, 
laying'  it  out  and  superintendinii'  it,  which  I  feel  E 
am  also  entitled  to,  but  which  T  will  waive  provid- 
ing settlement  is  made  ])er  the  enclosed  bill  ainl  in 
accordance  with  the  terms  ex])ressed  in  the  last 
paragraph  of  this  letter.  T  am  handinu'  y<»u  this  bill 
for  ])ayment  as  T  am  contending  it  is  not  onl.x'  a 
valid  claim  against  the  district,  but  also  against 
each  commissioner  who  refused  to  have  said  work 
done. 

I  shall  expect  settlement  for  this  work  in  full  on 
or  before  the  15th  of  December,  1940,  and  will 
appreciate  your  attention.  This  is  not  waiving  my 
claim  for  the  use  of  the  land  for  the  yn\^i  years, 
nor  is  it  waiving  my  claim  for  any  additional  w'ork 
I  shall  have  to  do  for  the  maintenance  of  this  land 
and  which  you  have  not  done  as  you  are  requii-ed 
by  law  to  do, 

Yours  verv  truly 

MARTIN  WOLDSON. 
B 
End  [395] 
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MARTIN  WOLDSON 
444-5  Peyton  Building 
Spokane,  Washington 

Nov.  25,  1940 

:atement  of  cost  of  work  performed  by  martin 
woldson  in  drainage  district  #1,  boundary  county, 
idaho,  summer  and  fall  of  1940. 

/22     C.  F.  Littlefield,  dragline  labor  7/1  to  7/13 $  115.00 

T.  Lozier,  dragline  labor  7/1  to  7/13 59.80 

"       Union  Iron  Works,  55'  %"  cable 6.77 

"       Union  Iron  Works,   75'  %"  cable 9.23 

/12     Howard-Cooper  Corp.,  jaw  clutch  for  dragline 22.60 

/20     Howard-Cooper  Corp.,  traction  shaft 37.80 

"       Motor  Coach  Terminal,  freight  on  shaft .45 

1/3      T.  Lozier,  dragline  labor  7/15  to  7/31 97.50 

"       C.  F.  Littlefield,  dragline  labor  7/15  to  7/31 162.50 

1/10     Union  Iron  Works,  45'  %"  cable,  and  freight 7.04 

;/12     C.  F.  Littlefield,  dragline  labor  8/1  to  8/9 82.50 

T.  Lozier,  dragline  labor  8/1  to  8/9 46.90 

1/14     McGloeklin-McDonald,  dragline  rent,  July  &  8/1  to  8/9  237.00 

"       Boundary  Farmers  Supply,  gas,  oil,  grease 171.65 

1/5       Meeker's  Machine  Shop,  supplies  for  dragline 3.60 

1/14     Boundary  Farmers  Supply,  gas  &  oil 10.80 

1/10     C.  F.  Littlefield,  dragline  labor,  9/2  to  9/4 25.00 

T.  Lozier,  dragline  labor,  8/2  to  9/4 14.50 

1/14     McGloeklin-McDonald,  rent  dragline  9/2  to  9/4 20.00 

)/7       Oscar  Davis,  hauling  mats,  skidding,   etc 43.00 

)/29     C.  F.  Littlefield,  dragline  labor,  10/18  to  10/26 75.00 

T.  Lozier,  dragline  labor,  9/2  to  9/4 14.50 

)/21     Union  Iron  Works,  80'  %"  cable 9.84 

"       North  Idaho  Freight,  freight  on  cable .50 

1/6       C.  F.  Littlefield,  dragline  labor  10/28  to  11/2 53.75 

T.  Lozier,  dragline  labor  10/28  to  11/2 31.45 

L/9       McGloeklin-McDonald,  rent  dragline,  10/18  to  11/2 97.00 

1/12     Boundary  Farmers  Supply,  gas,  oil,  grease  10/19  to  11/2  63.50 

"       Meeker's  Machine  Shop,  hardware  &  parts 7.23 

$1554.91 
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Less  gasoline  refund  State  of  Idaho 

9/12  750   gals $37.50 

11/25  300  gals 15.00 


Net  Cost       $1502.^ 
[396] 


Q.  Tlie  commissioneTS  have  never  ])aid  any  \K\vt 
of  those  expenses'?  .  A.     No  sir. 

Q.  How  long  have  you  personally  been  familiar 
with  this  land  re f erred  to  as  the  Mirror  Lake  Dis- 
trict ?  [106] 

A.  Almost  from  the  time  I  came  to  Bonners 
Ferry. 

Q.     Was  that  in  1925? 

A.     I  became  Commissioner  in  1925. 

Q.     When  did  you  come  to  Bomiers  Ferry? 

A.     In  1920. 

Q.  In  regard  to  this  land  what  has  been  its 
condition — strike  that, — state  whether  or  not  there 
way  any  change  in  this  land  from  1939  to  tjie  present 
time.  A.     What  land  do  you  refer  to. 

Q.  The  land  in  controversy.  On  the  south  side 
of  the  main  lateral  ditch,  belonging  to  Mr.  Woldson. 

A.     Yes  sir,  there  has  been. 

Q.     In  what  regard. 

A.  It  has  been  improved  in  this  regard.  Been 
getting  a  little  drier  every  year. 

Q.  Witjb  regard  to  the  condition,  beginning  with 
the  time  after  the  slides  were  taken  out  in  1940, 
what  about  its  condition  then? 
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A.     It  has  been  getting  better  a  little  bit. 

Q.  Prior  to  the  year  1940  had  that  been  in  a 
condition  to  be  plowed  at  all? 

A.     Small  patches. 

Q.  In  1940  after  the  slides  were  removed  could 
it  be  plowed? 

A.     Some  part  of  it  was  plowed. 

Q.  Do  you  know  how  many  acres  was  plowed 
after  that?  [107] 

A.  It  is  hard  to  say,  approximately  I  would 
judge  between  90  and  100  acres.  It  is  just  a  rough 
estimate. 

Q.  There  is  all  together  in  this  tract  about  220 
acres  ?  A.     Yes  sir,  about  that. 

Q.  Do  you  know  any  reason,  if  the  slides  are 
kept  out  of  those  ditches  and  the  ditches  opened 
u]),  that  this  land  would  not  drain  so  tliat  all  of 
the  land  can  be  plowed  and  put  into  crops,  made 
good  farm  land? 

A.  The  condition, — to  begin  mth,  in  that  area  it 
had  all  been  lake  bottom  and  it  took  considerable 
time  for  it  to  drain. 

Q.     It  takes  time  to  drain  you  say. 

A.     Yes  sir. 

Q.  Year  after  year  what  is  the  condition  as  to 
its  getting  better  or  remaining  the  same? 

A.     It  is  improved. 

Q.  HoM^  much  of  all  of  this  land  of  Drainage 
District  number  1  was  lake  bottom  besides  this 
tract?  A.     It  was  a  large  part. 
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Q.  Was  there  any  other  lake  besides  Mirror 
Lake?  A.    Fry  Lake. 

Q.  Wliere  these  slides  occur  is  there  any  method 
you  have  adopted  to  hold  out  the  dirt  where  the 
dirt  is  soft  and  slides  occur? 

A.  We  adopted  the  method  that  we  had  on  three 
or  four  other  places,  but  at  this  particular  place 
we  never  did,  [108]  that  was  sheet  piling  we  used. 

Q.     How  much  did  you  do  with  this  piling? 

A.     At  one  other  ditch  we  put  in  two  stretches. 

Q.     And  how  long  were  they? 

A.  About  seven  or  eight,  himdred  feet  to  each 
stretch. 

Q.     Is  there  any  other  place  where  you  used  it? 

A.  Another  place  in  the  upper  part  of  the  Dis- 
trict by  Mr.  Bauman's. 

Q.     That  is  on  Bauman's  land.  A.    Yes  sir. 

Q.     How  much  is  there  on  Bauman's? 

A.    Maybe  150  or  so  feet. 

Q.  Turning  to  your  record  of  Jmie  21,  1928,  I 
will  ask  you  if  there  was  any  resolution  authoriz- 
ing sheet  piling  to  be  used  in  this  District,  on  this 
land  in  Mirror  Lake  territory? 

A.     There  has  been  a  resolution. 

Q.  Mr.  Whitla:  I  offer  this  resolution  and  ask 
to  have  it  marked  as  plaintiff's  exhibit  9. 

Judge  Hunt :    We  have  no  objection. 

The  Court:     Admitted. 
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PLAINTIFF'S   EXHIBIT   No.   9 

Admitted  Nov.  21,  1941. 

Minutes  of  Meetnig  of  the  Commissioners  of 
Drainage  District  No.  1,  Bonners  Ferry,  Idaho. 

The  Commissioners  of  Drainage  District  No.  1, 
held  a  meeting  on  the  6th  day  of  September  1928. 

The  Commissioners  present  were:  A.  B.  Ash, 
Frank  Zimmerman  and  John  Davidson. 

Minutes  of  the  previous  meeting  were  read  and 
approved. 

Motion  was  made  by  Commissioner  Zimmerman, 
seconded  by  A.  B.  Ashby  that  the  motion  made  at 
the  previous  meeting,  held  June  21st,  1928,  be  omit- 
ted in  regard  to  driving  sheet  piling  where  neces- 
sary in  Mirror  Lake  and  that  a  new  ditch  be  dug 
where  the  ground  is  firm  enough  to  stand  without 
any  extra  sheet  piling. 

Carried. 

Meeting  adjourned. 

JOHN  DAVIDSON, 
Sec.  [397] 


Q.  Was  the  sheet  piling  authorized  in  that  reso- 
lution ever  used?  A.     No  sir,  it  was  not. 

Mr.  Wilson:  For  the  purpose  of  the  record  I 
call  attention  to  the  fact  that  the  mimites  of  the 
meeting  [109]  show  a  resolution  which  says  they 
would  not  put  in  the  sheet  piling  but  would  put  in 
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ditches  where  necessary,  this  is  tlie  one  wliere  they 

decided  not  to  put  in  the  piling. 

Mr.  Whithi:  Jiiiic  the  21st  is  tlie  one  where  they 
authorized  to  ])ut  in  tlie  j)iling-  and  then  they  at- 
tempted to  change  it.  J  handed  in  the  wrong  one. 

Q.  Calling  your  attention  to  this  on  .Tune  21, 
1938,  "motion  made  by  commissioner  Ashby,  sec- 
onded by  Commissionei'  Zimmerman,  that  the  Dis- 
trict buy  lumber  and  drive  sheet  ]>iling  in  Mirror 
Lake  M'here  necessary,  cai'ried."  that's  right. 

Q.     Was  this  the  miriute  of  that  meeting. 

A.     Yes. 

Mr.  Whitla :  We  offer  this  in  evidence  and  ask 
to  have  it  marked  as  exhibit  10. 

Judge  Hunt:  No  objecti(m. 

The  Court:     Admitted. 

PLAINTIFF'S  EXHIBIT  No.  10 

Admittc'l  Nov.  21,  1941 

Minutes  of  the  Meeting  of  Commissioners  of  Drain- 
age District  No.  1  Boundary  County.  Idaho. 

The  Conunissi oners  of  Drainage  District  No.  1 
held  a  meeting  on  the  21st  day  of  June,  1928. 

The  questicm  of  an  assessment  for  a  pipeline  along 
the  right  of  way  of  the  district  along  the  dyke  vras 
brought  up  and  a  resolution  passed.  The  resolution 
is  hereto  attachced : 
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Motion  was  made  by  Commissioner  Ashby,  sec- 
onded by  Commissioner  Zimmerman,  that  the  dis- 
trict buy  lumber  and  drive  sheet  piling  in  Mirror 
Lake  where  necessary,  carried 

The  following  bills  were  read  and  allowed. 
Martin  Woldson  warrants  N<1.  242,  243,  244,  and 
245  for  purchasing  material  and  labor  in  accordance 

with  Court  Order $4,000.00 

Continental  Oil  Co.,  Gas  &  Oil 212.43 

Warrants  to  Mr.rtin  Woldson  for  ])urchas- 
iug  material  and  labor  in  accordance 
with   Court   Order,   warrants   Nos.   247, 

248,  249,  250,  251,  252,  253,  254 7,000.00 

Continental  Oil  Co.,  Gas  S:  Oil 173.47 

Martin  Woldson,  Warrant  to  ]iay  for  ma- 
terial and  labor  Warrants  No.  256,  257, 

258  3,000.00 

B.  F.  Lumber  Company,  lumber  used  in 

ditching    85.76 

Martin  Woldson,  wari'ants  to  pay  for  ma- 
terial and  labor  in  accordance  with 
Court  order  2,000.00 

Total  $1 6,471 .66 

Meeting  adjourned  at  call  of  the  chair 
JOHN  DAVIDSON, 
Sec.  [398] 
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Q.  That  is  the  resohition,  and  then  the  one  of 
September  6,  is  the  one  referred  to  as  trying  to 
revoke  the  one  of  June  21,  is  that  right  ? 

A.     Yes  sir. 

Q.  Now,  something  was  said  about  this  main 
lateral  ditch,  tell  us  how  much  land  this  main 
lateral  ditcli  actually  drains?  [110] 

A.  The  main  lateral  drains  more  than  three- 
fourths  of  the  District.  There  is  a  lateral,  a  second 
lateral  that  goes  into  Fry  lake  that  drains  the 
balance. 

Mr.  Whitla:  May  we  agree  that  this  map  marked 
exhibit  11  is  a  substantially  correct  map  of  the  dis- 
trict! 

Judge  Hunt:  We  will  stipulate  that  exhibit  11 
substantially  shows  the  drainage  district. 

Q.  Now,  Mr.  Davidson,  will  you  step  over  here. 
This  main  lateral  ditch  that  we  have  been  talking 
about  comes  down  between  what  is  shown  here  in 
green  as  the  Ralph  Richmond  land  and  in  grey 
which  is  designated  as  the  Jacob  Booher  land, — 
first,  upon  this  map  shown  in  Red  is  the  Simon 
McDonald  land,  and  in  green  the  Richmond  land 
and  in  Grey  the  Booher  land,  this  main  lateral  rmis 
along  the  McDonald  land  and  then  turns  north  be- 
tween the  McDonald  and  the  Richmond  land  and 
rmis  about  half  way  of  the  McDonald  land  and  then 
turns  east  and  then  north  again  and  goes  north 
clear  through  the  Bauman  land, — I  mean  the  Rich- 
mond land  through  the  S  &  I  right-of-way. 
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A.     That  is  correct. 

Q.  The  land  in  controversy  is  the  land  sonth 
of  Simon  McDonald's  and  to  the  east  of  Simon  Mc- 
Donald's? A.     Yes,  that  is  correct.  [Ill] 

Q.  Is  there  a  foot  hills  ditch  that  runs  close  to 
the  Great  Northern  tracks? 

A.  The  foothills  ditch  runs  along  here  (indi- 
cating). 

Q.  The  so  called  laterals  run  into  the  main 
ditch? 

A.  Connecting  with  the  main  ditch  on  the  out- 
side ? 

Q.  In  regard  to  the  land  southeast  of  the  Great 
Northern.  The  land  between  what  is  shown  as  the 
center  of  Section  4  on  the  map  on  South  and  west, 
what  is  the  character  of  that  land  as  to  being  level 
or  rising?  A.     It  is  level. 

Q.     And  after  it  strikes  the  Great  Northern. 

A.     It  rises. 

Q.     This  ditch  is  along  the  outside. 

A.  That  catches  the  water  coming  in  from  the 
hillside. 

Q.  To  the  east  of  this  land  where  the  Great 
Northern  runs,  how  does  it  run  on  the  hillside  or 
what  ? 

A.     Part  on  a  trestle  and  part  on  a  fill. 

Q.  Is  there  some  ditch  or  ditches  under  the 
tracks  that  drains  the  land  on  the  east. 

A.     Some  ditches  underneath  the  trestle. 
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Q.  Could  you  tell  us  how  long  that  ditch  referred 
to  as  the  main  lateral  ditch  is? 

A.  That  is  several  miles,  a})proxiinately  six  miles 
long. 

Q.  On  this  land  that  was  broken  in  1940,  was 
there  any  eroj)  raised  this  year?  [112] 

A.     A  jjretty  good  crop  in  there. 

Q.     AVho  had  that  in  crop  ? 

A.     Oscar  David. 

Q.     He  is  your  brother.  A.     Yes  sir. 

Q.  When  you  came  to  this  country  3^ou  ke\)t  the 
son  on  your  name  and  he  dropped  itf 

A.     Yes  sir,  when  we  were  made  citizens. 

Q.     What  cvo\)  was  that  in  this  year? 

A.     Mostly  in  oats  and  Barley. 

Q.  How  long  have  you  been  farming  in  that 
district?  A.     In  District  one. 

Q.     Yes.  A.     Since  1920. 

Q.  Can  you  estimate  approximately  the  amount 
of  crop  growing  on  that  land  from  your  experience. 

A.     The  crop  valuation. 

Q.  Can  you  give  an  estimate  of  a  crop  when  you 
look  at  it,  the  amount? 

A.     Yes,  I  til  ink  I  can. 

Q.  Tell  us  how  nmch  oats  would  run  on  that 
land  this  year? 

A.     It  would  be  approximately. 

Q.     That  is  all  we  want. 

A.  I  would  say  seventy  or  eighty  bushels,  that  is 
all  I  could  do,  and  it  would  be  an  estimate.  [113] 


144  Martin  Woldson  vs. 

(Testimony  of  John  Davidson.) 

Mr.  Wliitla:  That  is  all,  at  this  time.  You  may- 
examine. 

Cross  Examination 
By  Judge  Hunt: 

Q.  In  1934  when  Mr.  Woldson  took  up  with  the 
Commissioners  of  Drainage  District  number  1  the 
matter  of  certain  laterals  in  Miror  Lake,  you  were 
a  Commissioner?  A,     Yes  sir. 

Q.  State  whether  or  not  Mr.  Bauman  and  Mr. 
Copeland  were  Commissioners  at  that  time  in  1934. 
Can  you  tell  from  memory  ? 

A.     I  haven't  much  of  a  memory. 

Q.  Well,  look  it  up.  I  think  the  date,  or  one 
date,  was  the  ninth  of  August. 

Mr.  Wliitla  :     We  will  admit  they  were  not. 

A.  The  second  day  of  August  1934,  the  Com- 
missiouers  at  that  time  was  Ral]^h  Richmond,  John 
Davidson,  and  P.  T.  Casey. 

Q.  I  will  ask  you  whether  or  not  in  1940,  when 
Mr.  Farnum  did  certain  work  tliat  you  testified  to, 
did  you  also  as  Commissioner  refuse  to  O.  T\.  tliese 
I)ills.  A.     I  have  a  record  on  it. 

Q.  You  stated  that  the  Commissioners  Baumaii 
aud  Copeland  refused  to  O.  K.  the  Bills,  did  you 
refuse  to  O.  K.  that  as  Commissioner?  [114] 

A.     I  would  have  to  go  back  to  the  records. 

Q.  Well,  go  to  the  records  and  see  if  you  also 
voted  against  paying  these  bills? 

A.     That  was  in  1940. 
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Q.  1940,  certain  work  3'oii  testified  to  which  was 
done  by  Mr.  Farnuni. 

A.  Was  that  in  Jannary, — 1  did  not  vote  on 
that. 

Q.     Did  you  vote  not  to  pay. 

A.  T  didn't  vote  on  that,  tliey  were  voted  down 
and  1  didn't  vote. 

Q.     You  didn't  vote  yes  or  no.  A.     No  sir. 

Q.  You  didn't  tell  the  other  conunissioners  at 
that  time  that  they  should  be  ]:)aid  did  you? 

\.     T  don't  remember. 

Q.  The  work  you  referred  to  in  Novembei'  1939, 
where  the  Commissioners  refused  to  O.  K.  payment 
of  the  warrants,  who  authorized  that  work  to  l)e 
done,  if  anyone? 

A.  When  we  got  the  machines  in  there  we  done 
our  own  work,  cleaning  oTit  the  main  ditch  first. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  these 
bills  tliat  you  turned  down  were  bills  incurred  by 
Martin  Woldson  and  not  bills  incurred  by  the  Com- 
missioners of  the  District  ? 

A.     That  is  a  fact.  [115] 

Q.     The  Commissioners  did  not  incur  these  bills? 

A.     No  sir. 

Q.  Did  you  have  certain  meetings  with  Mr. 
Woldson  relative  to  the  payment  of  these  bills? 

A.     Mr.  Woldson  was  notified  to  the  effect. 

Q.  Mr.  Woldson  demanded  that  the  District  ]iay 
the  hills  that  he  had  incurred?  A.     Yes  sir. 
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Q.  At  first  the  Commissioners  refused  to  pay 
them?  A.    Yes  sir. 

Q.  I  will  ask  you  if  later  on  the  Commissioners 
approved  payment  of  one-half  of  the  bills  ? 

A.     I  think  the  record  shows  we  did. 

Q.  These  bills  O.  K.  and  itemized  one  by  one, 
those  were  the  bills  that  you  were  referring  to? 

A.     As  paid. 

Q.  You  paid  one-half  of  them,  or  the  District 
did. 

A.  I  don't  think  we  paid  one-half  of  the  bills.  I 
think  the  bills  that  were  paid  were  paid  in  full. 

Q.  You  paid  one-half  of  the  bills  incurred  l)y 
Mr.  Woldson.  A.     I  cannot  say. 

Q.  As  a  matter  of  independent  recollection,  later 
on  you  agreed  to  pay  one-half  if  Mr.  Woldson  would 
pay  one-half  of  them  ? 

A,  I  w^ould  have  to  go  back  to  the  warrant  stubs 
to  identify  them.  [116] 

Q.  You  had  an  argument  with  Mr.  Woldson 
about  the  bills  that  he  created?  A.     Yes  sir. 

Q.     And  these  bills  were  later  ])aid. 

A.     Yes  sir. 

Q.  Isn't  it  a  fact  that  Drainage  District  Num- 
ber 1  paid  one-half  of  these  bills,  after  an  agree- 
ment with  Mr.  Woldson  ? 

A.     I  cannot  answer  that. 

Q.     Did  the  District  pay  all  of  the  bills  ? 

A.     All  of  the  bills  that  were  passed  upon. 

Q.     Did  Mr,  Woldson  pay  half  or  any  part  ? 
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A.  Mr.  Woldson  ])aid  all  of  the  bills  from  that 
time  on. 

Q.  Bills  that  yoii  referred  to  in  the  meetin.i;'  of 
November  27th  1939,  that  the  Commissioners  re- 
fused to  i)ay,  state  whether  those  accounts  had  been 
authorized  by  the  Drainage  District  Commissioners. 

Mr.  Whitla:  Objected  to  as  callino-  for  a  conclu- 
sion of  the  witness. 

The  Court:     Overruled. 

Q.  Isn't  it  a  fact  that  the  bills  jam  testified  to 
from  the  minutes  of  November  21,  1939,  being-  bills 
disallowed  by  the  Conunissioners.  Isn't  it  a  fact  that 
none  of  those  bills  were  incurred  upon  order  of 
Drainage  District  Number  one,  commissioners? 

[117] 

A.     It  doesn't  show  they  have  been  paid. 

Q.  You  testified  that  on  November  27,  1939  tlio 
Conunissioners  refused  to  pay. 

A.     That's  right. 

Q.  Isn't  it  a  fact  that  these  were  not  incurred 
by  the  Commissioners  and  that  was  the  reason  you 
turned  them  down? 

A.  They  were  for  work  done  by  the  dragline 
after  certain  commissioner  refused  to  O.  K.  the 
bills. 

Q.  And  was  it  Mr.  Woldson  who  authorized  the 
work?  A.     Yes  sir. 

Q.  In  May  1940  the  matter  was  again  brought 
up  and  the  district  paid  one-half  those  bills. 
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A.  The  commissioners  meeting  called  for  the 
purpose  of  making  some  adjustment  in  regard  to 
labor  down  at  the  Mirror  Lake  district  in  the  fall 
of  1939  shows  the  following  bills  allowed 

Q.  — My  question  was,  whether  or  not  the  Com- 
missioners paid  half  of  the  bills  ? 

A.     According  to  our  minutes  we  paid  it  all. 

Q.  According  to  your  independent  recollection 
isn't  it  a  fact  that  the  Commissioners  finally  agreed 
to  ])ay  one-half  of  the  bills  incurred  by  Mr.  Wold- 
son? 

Mr.  Whitla:  Objected  to  as  the  figures  do  not 
show  that  half  of  the  bills  were  paid [118] 

A.  — It  shows  the  bills  ])aid  were  E.  Farnuui 
$223.18, 

Q.  — Mr.  Davidson,  my  question  was,  didn't  the 
district  agree  to  pay  half  of  the  bills  iucnrred  hy 
Mr.  Woldson. 

A.     It  looks  to  me  that  they  ]:>aid  them  all. 

Q.  Did  Mr.  Woldson  later  do  some  work  to  make 
u]i  the  payment  of  those  bills. 

A.     Tliere  was  some  more  work  done  in  there. 

Q.  You  testified  to  a  meeting  under  date  (^f 
August  1933,  I  think  it  was  August  17th,  1933,  in 
which  you  said  that  Mr.  Woldson  wouh^  not  ])ut  v]) 
any  more  money. 

Mr.  Whitla:  He  said  that  they  were  to  write  to 
Mr.  Woldson. 

The  Court:  He  may  answer  that  question  yes 
or  no. 


S.  M.  Bmiman,  et  al.  149 

(Testimony  of  John  Davidson.) 

Q.  Did  ]Mv.  Woldson  about  August  1933  refuse 
to  put  up  any  more  money  ? 

A.  It  was  decided  to  write  to  Mr.  Woldson  in 
res^ard  to  getting  money. 

Q.  Up  to  that  time  all  the  money  you  used  at 
that  time  you  were  getting  from  Mr.  Woldson? 

Mr.  Whitla:  We  object  to  that  it  is  immaterial 
how  they  got  the  money. 

Judge  Hunt:     It  is  ])reliminary. 

The  Court :     Overruled. 

Q.  State  whether  or  not  about  the  year  1933  the 
District  [119]  got  its  money  to  do  its  maintenance 
work  from  Mr.  Woldson?  A.     That's  right. 

Q.  When  did  Mr.  Woldson  refuse  to  put  u])  any 
more  money?  A.     I  don't  remember. 

Q.     Was  it  about  1933. 

A.  I  cannot  say  now  because  T  would  have  to 
Q:et  it  from  the  records. 

Q.  I  will  ask  you  if  it  was  about  the  time  Mr. 
Richmond  and  Mr.  Casey  became  members  of  the 
Board  ?  A.I  would  not  say. 

Q.     Did  you  do  this  work  in  1933  ? 

A.     We  started  in  the  fall,  in  x\ugust. 

Q.  And  did  you  quit  about  August  too?  T  will 
ask  you  if  about  that  time  you  didn't  get  a  dragline 
from  Dainage  District  number  11,  and  move  it  over 
to  d(i  that  work? 

A.  On  the  9th  of  Se]itember  we  had  a  meet- 
ing-— — 
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Q.  Mr.  Davidson  did  you  buy  a  dragline  or 
rent  one.  A.     We  rented  it  at  that  time. 

Q.     Did  you  do  any  work  with  that  draglme? 

A.    Yes  sir. 

Q.     What  did  you  do. 

A.     We  proceeded  to  clean  out  the  main  ditch. 

Q.     Is  that  all  you  did. 

A.  I  cannot  say  how  far  they  went  that  fall,  I 
got  sick.  [120] 

Q.  On  June  29,  1938  Mr.  Woldson  took  up  with 
you  the  matter  of  cleaning  up  the  main  ditch.  I  v.nll 
ask  you  whether  you  did  clean  the  ditches  out? 

A.     Yes  sir. 

Q.  How  many  times  since  that  time  have  tlio 
Commissioners  caused  the  main  ditches  to  be  cleaned 
out?  A.     I  don't  remember. 

Q.  How  many  times  a  year  do  you  run  the  drag- 
line over  there  and  clean  out  the  ditches  ? 

A.  Some  years  it  would  be  every  year  and  some 
times  it  would  go  two  or  three  years  that  we  didn't 
doit. 

Q.  Isn't  it  a  fact  that  some  years  you  go  over  it 
twice  ? 

A.  That  has  been  a  small  part  where  we  had 
those  slides. 

Q.  Where  you  have  most  of  the  trouble  you  go 
over  it  more  than  once  a  year  ? 

A.     It  only  happened  once. 

Q.     And  what  year  was  that. 
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A.     This  year. 

Q.     1941.  A.     Yes  sir. 

Q.  How  many  times  did  you  go  over  this  main 
ditch  in  1940?  A.    Just  once. 

Q.  How  many  times  did  you  go  over  tlie  main 
ditch  in  1939? 

A.     In  1939  it  was  once,  if  I  remember  right. 

Q.     What  did  you  do  on  the  hiterals  in  1939. 

[121] 

A.  We  started  to  go  u])  tliere,  we  worked  a  ])art 
of  tlie  laterals. 

Q.     How  did  you  do  on  tlie  laterals  in  1940? 

A.     Didn't  do  anything. 

Q.     Didn't  do  anything  in  1940.  A.     No  sir. 

Q.     What  about  1941? 

A.  We  haven't  done  anything,  the  district  has 
not  paid  their  bills. 

Q.  I  will  ask  you  Mr,  Davidson,  is  it  not  a  fact 
in  the  year  1940  that  the  laterals,  the  main  ditches 
were  twice  that  year  cleaned  out. 

A.     The  main  ditch. 

Q.     In  1940,  last  year  that  would  be. 

A.     I  don't  remember  really. 

Q.  Mr.  Davidson,  Mdien  I  refer  to  the  main  ditch 
I  refer  to  the  main  ditches  in  the  vicinity  of  this 
hnv  land  ?  A     I  know  what  you  mean. 

Q.  You  testified  that  in  your  meeting  of  x\ugust 
10,  1940  a  letter  was  read  from  Mr.  AYoldson  rela- 
tive to  cleaning  out  the  ditches  and  something  con- 
cerning the  financing  thereof.  Isn't  it  a  fact  that 
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about   that   time  the  District  had  no  money  with 

which  to  work  on  the  ditches? 

Mr.  Whitla:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court :     Overruled. 

Q.  On  Aug-ust  10,  1940  isn't  it  a  fact  that  the 
District  [122]  was  broke  and  had  no  money  ? 

A.  Some  years  our  warrants  have  been  acce]ited 
by  the  ])arties  doing'  the  work  and  have  been  taken 
cai'e  of  by  taxes. 

Q.  At  this  time  isn't  it  a  fact  that  no  one  would 
take  the  warrants? 

A.     I  cannot  say  about  that. 

Q.  About  this  time  you  were  conferring  witli 
Mr.  Woldson  to  i^ei  him  to  do  some  of  the  worlv 
and  I  will  ask  you  if  it  isn't  a  fact  that  Mr.  Wold- 
son refused  to  take  the  1941  warrants, — the  war- 
rants issued  in  1940. 

Mr.  Whitla:  That  is  objected  to  as  incom])etent, 
irrelevant  and  immaterial  and  not  having  any  bear- 
ing on  any  issue  here. 

The  Court:     Overruled. 

Q.     Mr.  Woldson  refused  to  take  these  warrants? 

A.     I  can't  say  because  I  don't  remember. 

Q.     Mr.  Woldson  would  not  do  the  work  ? 

Mr.  Whitla:  That  is  objected  to,  Mr.  Woldson 
was  not  in  the  construction  business,  and  this  is  not 
an  issue  in  this  case. 

The  Court:     He  mav  answer. 
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A.     No  sir. 

The  Court :  Do  you  know,  Mr.  Witness,  tliat  Mr. 
Woldson  refused  to  do  the  work  ? 

A.  Mr.  Woldson  told  me  he  was  not  in  the  con- 
tracting business  and  it  was  U])  to  us  to  do  tlie 
work.  [123] 

Q.  And  he  also  said  that  he  would  not  take  the 
warrants  if  someone  else  did  it  ? 

Mr.  Whitla :     Objected  to  as  repetition. 

The  Court:     Go  ahead,  this  is  cross  examination. 

A.  It  seems  to  me  that  Mr.  Woldson  has  been 
taking  the  warrants  even  if  there  has  not  been 
moiiey  at  the  County  Treasury,  but  at  that  time 
these  particidar  warrants  I  don't  remember. 

Q.  In  the  last  three  years  you  have  made  some 
])rogress  with  that  land  have  you  not  ? 

A.     Yes  sir. 

Q.  You  have  worked  with  Mr.  Bauman  and  Mv. 
Copeland  on  this  Board.  A.     Yes  sir. 

Q.     You  all  work  in  harmony.  A.     Yes  sir. 

Q.     You  are  in  harmony  with  them  now. 

A.  It  is  my  principle  to  be  in  harmony  with  the 
board  that  I  work  with. 

Q.     And  there  are  no  battles  or  hard  feelings? 

A.     No  hard  feelings,  no. 

Q.     1939  and  1940  were  dry  years. 

A.     Yes  sir.  they  were  dry  years. 

Q.  Since  1938  you  have  made  progress  in  draiu- 
ing  that  section  of  the  District?  [124] 
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A.     Yes  sir. 

Q.     State  to  the  Court  how  the  Commissioners 
have  caused  the  pumping  to  be  done  in  the  last 
three  years.  A.     I  don't  understand. 

Q.     Do  ,you  pump  night  and  day,  or  how  do  you 
pump  ? 

A,     You  have  reference  to  the  booster  pump. 

Q.     Whatever   pumps  you  use  in  draining  that 
land. 

A.     We   have   kej)i   the  pumps   running  for  tlie 
benefit  of  the  District. 

Q.     Do  the}^  run  summer  and  winter. 

A.     At  present,  yes  sir. 

Q.     Since  1938  have  you  run  them  in  the  winter 
as  well  as  in  the  summer?  A.     Yes  sir. 

Q.     Every  month  during  the  year. 

A.     The  last  two  years. 

Q.     How  many  hours  a  da}^  do  these  pumps  run, 
on  an  average? 

A.     I  would  judge  at  the  present  time  about,  well, 
in  an  ordinary  season  about  a  third  of  the  time. 

Q.     Since   1938  how   many  hours   a   day  on   the 
average  ? 

A.     To  be  correct,  it  is  a  matter  of  record. 

Q.     Just  your  best  judgment,  would  it  be  eight  oi- 
sixteen  hours  a  day. 

A.     I  would  judge  about  a  third  of  the  time,  that 
is  a])proximately,  it  is  just  an  estimate.  [125] 

Q.     You   testified   about   slides   occurring   in   tlie 
ditches.  A.     Yes  sir. 
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Q.  Now  going  back  to  this  other  matter  state 
whether  prior  to  1939  was  it  enstomary  to  rmi  the 
])Uin])s  in  the  winter  time  as  well  as  the  summer? 

A.     We  commenced  in  abont  1939. 

Q.  Prior  to  that  time  yon  ])mnped  dnring  the 
spring  and  summer? 

A.     Most  of  it  yes  sir. 

Q.  When  counsel  stated  that  slides  occur  in  the 
main  ditch,  that  is  not  all  that  occurs  in  the  main 
ditch  to  worry  you,  is  it  Mr.  Davidson  ? 

A.     There  is  three  or  four  soft  spots  in  the  ditch. 

Q.  Isn't  it  a  fact  that  because  of  subterranean 
springs  that  bubble  up  all  of  the  time  you  have 
those  soft  spots? 

A.     Something  to  that  effect. 

Q.  iVnd  isn't  it  a  fact  also  that  those  springs 
cause  the  main  ditch  and  other  ditches  to  fill  up. 

A.     They  give  us  trouble. 

Q.  Isn't  it  a  fact  that  there  have  been  ]:»eriods 
of  times  that  this  end  of  the  district  was  just  an 
entire  lake. 

Ml-.  Whitla:     We  admit  that  it  was  all  lake. 

Q.     Since  the  commencement  of  the  District? 

A.     Yes  sir. 

Q.  Approximately  how  many  times  since  1930 
has  that  southern  [126]  end  been  submerged  with 
water?  A.     I  cannot  answer  that  question. 

Q.     You  can't  answer?  A.     No  sir. 

Q.     Has  it  been  more  than  once? 
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A.     Several  times  it  has  been  flooded. 

Q.  How  deep  does  the  water  get  over  that  area 
when  it  is  flooded  ?  A.     Not  very  deep. 

Q.     Well,  how  many  feet,  on  an  average  ? 

A.     One  or  two  feet. 

Q.  What  happened  to  your  ditches,  both  tlie 
main  and  lateral  ditches  on  those  occasions  ? 

A.     There  has  been  slides  in  the  ditches. 

Q,  After  the  water  is  pumped  off  what  is  the 
condition  of  the  ditches'? 

A.     Poor  condition. 

Q.     Are  they  filled  in  ?  A.     Filled  in. 

Q.  Then  you  have  to  go  and  dig  them  out  once 
more.  A.     Yes  sir,  clean  them  out. 

Q.  To  be  able  to  walk  on  some  of  this  land  how 
close  together  must  the  laterals  be  to  get  the  water 
off  sufficientl.y  to  walk  upon  the  ground. 

A.     Quite  close  together.  [127] 

Q.     Would  it  be  fifty  feet  or  a  hundred  feet? 

A.     I  cannot  answer  that. 

Q.  What  is  customary  in  that  area  relative  to 
the  lateral  ditches,  one  from  the  other  ? 

A.     Several  hundred  feet. 

Q.  Down  here  in  this  Mirror  Lake  area  don't 
they  put  the  laterals  about  a  hundred  feet  a]^art  ? 

A.     There  is  more  than  that. 

Q.     Two  hundred  feet  a])art. 

A.     I  presume  something  like  that. 

Q.  How  far  are  these  laterals  apart  on  the  land 
of  Mr.  Woldson  ? 
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A.     I  cannot  answer  tliat. 

Q.     You  have  been  over  that  land? 

A.  Yes  sir,  and  there  are  some  smaller  latei-als 
])nt  in  there  by  hand  from  time  to  time.  T  eannot 
say  how  far  these  large  ones  are  apart. 

Q.  There  are  Vavixe  laterals  and  small  ones  in 
between  ? 

A.  There  are  some  lar^-e  ones  built  by  the  drag- 
line and  some  small  ones  built  by  hand. 

Q.     These  small  ones  are  how  far  apart  ? 

A.     I  cannot  say. 

Q.  Those  laterals  and  main  ditches  are  often 
blocked  by  springs  that  bubble  up  and  fill  them  n]:>? 

A.     That  is  a  fact  with  the  laterals'?  [128] 

Q.     The  main  ditches  blocked  that  way  too? 

A.     One  or  two  places. 

Q.  Isn't  it  a  fact  that  those  main  ditches  drain 
Fry  Lake  and  the  west  central  area  and  that  that 
w^ater  flows  south  to  Mirroi-  Lake. 

A.     No  sir,  it  goes  to  the  main  ditch  west. 

Q.  Then  there  is  another  lake  we  call  Mud 
Lake?  A.     Yes  sir. 

Q.  And  the  drainage  from  that  flows  south  to 
Mirror  Lake?  A.     Yes  sir. 

Q.  So  that  we  not  only  have  water  from  Mirror 
Lake  but  from  Mud  Lake?  A.     Yes  sir. 

Q.  And  in  addition  to  that  we  have  water  that 
comes  from  the  springs  in  the  S(nith  end  of  the 
Drainage  District  ?  A.     That  is  cori-ect. 
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Q.  Tliose  springs  in  the  Mirror  Lake  section, 
state  whether  or  not  they  drain  a  lot  of  land  that  is 
south  of  the  District,  this  hilly  land  ? 

A.     You  mean  the  water  comes  off  the  hills? 

Q.     Yes.  A.     I  cannot  say. 

Q.  There  isn't  any  creek  or  other  outlet  for 
water  from  that  section?  A.     No  sir. 

Q.  Those  springs  bubble  up  year  in  and  year 
out  ?  [129]  A.     Yes  sir. 

Q.     x\nd  the  ditches  fill  in  ?  A.     Yes  sir. 

Q.  Those  springs  might  come  w^^  liere  today  and 
over  a  little  distance  a  little  later.  They  move 
around. 

A.  Yes, — well  I  don't  know  that  they  move 
ar(^und,  I  cannot  answer  that,  I  don't  know. 

Q.     An}^  way,  they  are  there? 

A.     Yes,  they  are  there. 

Q.  The  water  from  Mud  Lake  flows  south  to 
Mirror  Lake  and  all  that  water  has  to  be  ])umi)ed 
off?  A.     Yes  sir. 

Q.  You  testified  that  on  September  6,  1928,  the 
commissioners  passed  a  resolution  not  to  put  sheet 
piling  in  the  main  ditch  in  the  Mirror  Lake  Section  ? 

A.     Yes  sir. 

Q.  Isn't  it  a  fact  that  the  Commissioners  decided 
it  would  be  more  practical  to  construct  another  new 
ditch  than  to  maintain  the  old  one? 

A.     We  did,  yes  sir. 

Q.  You  did  couvstruct  a  new  ditch  about  that 
time.  A.     We  did,  ves. 
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Q.  You  testified  that  the  main  lateral  ditch  was 
approximately  six  miles  in  length,  what  in  your 
opinion  would  be  its  lengih  by  the  time  it  gets  to 
Mirror  Lake,  would  [130]  that  be  a  half  or  more. 

A.     It  would  be  more  than  half  of  it. 

Q.  More  than  half  of  this  six  miles  of  lateral 
gathers  uf)  water  fi-om  the  territory  it  serves  prior 
to  getting  to  Mirror  Lake. 

A.     Yes  sii-,  that  is  correct. 

Q.  The  District  comprises  about  four  thousand 
acres  ?  A.     Four  thousand  some  odd. 

Q.     What  was  that? 

A.  Some  odd,  I  said,  I  think  it  is  forty-four  hun- 
dred and  some  odd  acres. 

Q.  After  the  water  gets  to  Mirror  Lake  would 
it  flow  out  naturally? 

A.     No  sir,  it  would  not. 

Q.  In  order  to  get  the  water  out  of  Mirror  Lake, 
— what  have  the  Commissioners  done  to  assist  the 
water  in  its  flow  ? 

A.     Built  a  pumping  ])lant. 

Q.     You  call  that  what  ? 

A.     Booster  puni]). 

Q.     How  many  booster  pum]:)s  have  you. 

A.     Two  pinn])s  in  that  plant. 

Q.  You  have  a  sump  where  the  water  gathers 
and  you  pump  it  from  there,  you  give  it  a  kick  and 
boost  it  on.  A.     Yes  sir  [131] 

Q.     Have  you  several  pumps?  A.     Two. 
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Q.     Two  that  have  been  in  operation  last  year? 

A.     Yes  sir. 

Q.     When  did  3^ou  get  the  last  pump'? 

A.     Last  year. 

Q.  Isn't  it  a  fact  that  you  got  a  bigger  pura]) 
because  the  smaller  pump  would  not  carry  the  load  ? 

A.  We  have  a  modern  system,  we  have  a  smaller 
motor  with  a  bigger  ca])acity. 

Q.     You  got  a  bigger  ])um])  last  year? 

A.     Yes  sir. 

Q.  That  was  while  Mr.  Copeland  and  Mr.  Ban- 
man  were  on  the  Board?  A.     Yes  sir. 

Q.     Up  to  that  time  you  used  smaller  pumps? 

A.     Yes  sir. 

Q.  Did  the  Commissioners  get  any  paddle  wheels 
to  kick  the  water  along  in  those  ditches? 

A.  That  was  an  experiment  a  good  many  years 
ago. 

Q.     That  didn't  work  either?  A.     No  sir. 

Q.  You  have  had  considerable  difficulty  in  con- 
structing these  main  ditches  as  well  as  maintaining 
them  ?  A.     Yes  sir. 

Q.  The  Commissioners  purchased  a  dredge  to 
coustruct  these  [132]  ditches?  A.     Yes  sir. 

Q.     Did  you  use  that  dredge? 

A.     Yes,  a  considerable  time. 

Q.     Was  it  practical  ? 

A.     Where  it  was  muddy. 

Q.  You  got  this  dredge  to  go  in  and  build  the 
ditches? 
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A.     ^Yq  just  cleaned  tlie  old  ditches  ont. 

Q.     This  dredge  floated? 

A.     Yes  sir,  it  floated. 

Q.     You  have  been  a  commissioner  since  1925? 

A.     Yes  sir. 

Q.  State  what  in  your  opinion  is  the  most  ])rac- 
tical  time  to  o-q  on  that  ground  to  dig  ditches? 

A.     Tuite  fall  when  the  ero])S  have  been  taken,  of'^. 

Q.  Isn't  it  a  fact  that  it  is  better  to  go  in  wlion 
the  ground  is  fi'ozen  than  any  other  time. 

A.     Tn  the  fall. 

Q.  Isn't  it  more  economical  and  ])ractical  to  do 
the  work  in  the  winter  time? 

A,     \Ye  start  as  soon  as  the  crops  are  oif . 

Q.  Isn't  it  a  fact  that  you  can  work  better  in 
the  winter  when  things  were  frozen? 

A.  It  got  to  be  that  way  because  we  didn't  get 
through  with  the  work. 

Q.  Is  it  more  jn-actical  to  go  in  the  Summer 
when  it  is  [133]  all  wet  or  to  go  in  in  the  winter? 

Mr.  Whitla :     It  is  wet  all  Summer. 

Judge  Hunt:  Will  yon  please  let  the  witness 
answer. 

The  Court:  This  is  cross  examination,  let  him 
finish  with  it. 

A.     We  have  not  done  work  there  in  the  Smnmer. 

The  Court:     You  understand  the  question, 

A.  Yes,  there  is  one  thing,  in  the  summer  time 
it  is  not  drv. 
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Q.  The  Court:  Is  it  more  practical  in  yonr 
judgment  in  the  summer  or  the  winter? 

A.     It  is  more  practical  in  the  summer. 

Q.  Then  you  do  better  work  in  the  summer  than 
in  the  winter.  A.     Yes  I  can. 

Q.  Have  you  difficulty  keeping  the  dragline  out 
of  the  mud?  A.     Yes  sir. 

Q.  Don't  you  have  less  difficulty  in  the  winter 
tlian  the  summer? 

A.  That  ])articular  ground  doesn't  make  mucli 
difference. 

Q.     It  freezes  in  the  winter? 

A.     Not  much. 

Q.     Don't  ]>art  of  it  freeze  in  the  winter? 

A.     Part  of  it  freezes,  yes.  [134] 

Q.     It  does  freeze  in  the  winter. 

A.     Well,  it  is  pretty  soft. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  time 
after  time  when  you  have  been  working,  that  equip- 
ment has  been  mired,  tractors,  dragline  and  other 
equipment?  A.     Yes  sir,  we  have. 

Q.  Can  you  go  over  that  without  so  much  diffi- 
culty in  the  winter  time? 

A.  It  wouldn't  make  much  difference  on  that 
ground. 

Q.  In  1928  I  will  ask  you  if  it  is  not  a  fact  that 
you  bought  two  electric  pumps  and  built  an  electric 
line  to  this  property?  A.     Yes  sir. 

Q.     You  got  some  Larsen  pirnips? 
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A.    Yes  sir. 

Q.  I  will  ask  }'ou  if  }'oii  didn't  at  that  time  pay 
Mr.  Woldson  two  thousand  dollars  for  that  work? 

Mr.  Whitla:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  if  he  furnished  some  money 
to  build  the  line  to  this  booster  pump  it  is  not  a 
matter  involved  here. 

The  Court:     Overruled. 

Q.  Did  ]VIr.  "Woldson  put  up  about  two  thousand 
dollars  then,  and  wasn't  it  customary  for  Mr.  Wold- 
son to  put  money  in  the  bank  for  work  done  and  for 
warrants  issued  by  the  District?  [135] 

A.    Yes  sir. 

Q.     It  went  on  for  several  years. 

Mr.  Whitla:  Objected  to  as  immaterial.  It  is  not 
a  question  here  as  to  what  the  custom  was. 

Judge  Hmit:  If  counsel  will  agree  that  was  the 
custom  I  will  not  question  further  on  this. 

The  Court:  Overruled,  go  ahead  with  the  ex- 
amination. 

A.    Yes. 

Q.  Mr.  Davidson,  I  will  ask  you  to  refer  to  the 
minutes  of  June  21,  1928  being  one  of  the  minutes  I 
asked  you  to  produce  during  the  noon  hour.  It  is 
Plaintiff's  exhibit  10.  I  will  ask  you  if  it  is  not  a 
fact  in  plaintiff's  exhibit  10,  which  are  the  minutes 
of  drainage  district  number  1,  for  the  21st  of  June 
1928,  if  it  does  not  show  the  following  bills  read 
and  allowed:  "Martin  Woldson  warrants  number 
242,  243,  244,  and  245,  for  purchasing  material  and 
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labor  in  accordance  with  Court  Order,  $4,000.00." 

A.     That  is  correct. 

Q.  And  in  the  same  meeting  a  bill  allowed  for; 
"warrants  to  Martin  Woldson  for  purchasing-  ma- 
terial and  labor  in  accordance  with  Court  Order, 
warrants  number  247,  248,  249,  250,  251,  252,  253, 
254,  $7,000.00".  A.      That  is  correct. 

Q.  Further  if  you  didn't  allow  this:  "Martin 
Woldson,  warrant  [136]  to  j^ay  for  material  and 
labor  warrants  number  256,  257  and  258",  that  was 
for  the  sum  of  $3,000.00 

A.     That  is  correct. 

Q.  I  will  ask  you  if  at  the  same  meeting  there 
was  allowed  to  Martin  Woldson  warrants  to  pay 
for  material  and  labor  in  accordance  with  Court 
order  amomiting  to  $2,000.00? 

A.     That  is  correct. 

Q.     To  what  Court  order  does  that  refer? 

A.  I  presume  there  is  a  Court  order  for  1925. 
We  have  been  working  mider  two  Court  Orders,  no, 
this  must  have  been  the  Court  Order  of  1927. 

Q.     What  did  the  Court  order  you  to  do? 

A.     I  haven't  got  a  copy  wdth  me. 

Q.  In  a  general  way,  wasn't  it  to  do  certain  work 
on  the  ditches'? 

Mr.  Whitla:  I  have  a  certified  copy  of  This 
Court  order. 

A.     It  was  to  clean  out  the  ditches. 

Q.  In  accordance  with  this  Court  Order  this 
$16,000.00  was  paid  out  ?  A.     Yes  sir. 
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Q.  Will  yon  refer  to  your  minutes  of  the  8tli 
of  February  1928,  and  I  will  ask  you  if  at  that 
meeting  you  didn't  order  and  ])urchase  a  Larsen 
Pump  for  the  low  lift?  A.     We  did.  [137] 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  during- 
the  early  years  when  you  were  Commissioner,  the 
property  owners  in  that  part  of  the  District  volun- 
tarily assessed  themselves  an  additional  charge  for 
pumping  and  maintenance  work? 

Mr.  Whitla:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  not  within  the  pleadings 
here. 

The  Court:  The  question  here  is  what  this  Dis- 
trict and  these  defendants  have  been  doing.  If  other 
people  contributed  money  or  work  and  the  District 
accejited  it  and  it  went  into  this  work,  of  course, 
that  would  be  another  matter. 

Judge  Hunt:  The  purpose  is  to  show  that  the 
property  owTiers  put  in  additional  money  in  that 
area  in  an  effort  to  drain  it. 

The  Court :  Let  me  see,  you  are  complaining  here 
because  the  plaintiff's  land  was  not  drained. 

Mr.  Whitla :     Yes  sir. 

The  Court :  Can 't  they  show^  that  the  money  \Yas 
used  for  draining  this  land.  Would  not  they  have 
a  right  to  show^  this  land  w^as  drained.  I  think  they 
can  show  how  it  was  drained.  Overruled. 

Q.  Isn't  it  a  fact  that  the  property  owners  had 
paid  additional  assessments  for  the  purpose  of  en- 
deavoring to  [138]  drain  that  land  ?        A.     Yes  sir. 
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Q.  I  will  ask  you  if  one  of  these  gentlemen  was 
not  Mr.  Zimmerman?  A.    Yes  sir. 

Q.  State  whether  or  not  he  attempted  to  farm, 
and  did  own  a  portion  of  this  land  we  are  now 
talking  abont?  A.     Yes  sir,  he  did. 

Q.  State  whether  or  not  the  Commissioners  for 
a  short  period  of  time  had  a  donble  assessment  in 
that  District,  one  for  the  average  land  and  one  for 
the  land  that  required  pumping? 

Mr.  Wliitla:  Objected  to  it  is  in  violation  of  the 
Statute  which  says  that  it  must  be  levied  under  the 
law.  When  they  levy  any  assessment  they  assess 
the  land  at  so  much  an  acre. 

The  Court:  The  question  seems  to  be  was  this 
land  drained?  You  say  that  the  ])laintiff  was  dam- 
aged because  the  land  was  not  drained,  and  they 
are  showing  now  how  it  was  drained.  You  have  no 
contention  here  as  to  the  legality  of  the  assessment. 
That  is  not  a  question  here.  The  question  before  me 
is,  was  this  land  drained,  if  so,  how.  If  it  was  prop- 
erly drained  whether  this  man  could  be  damaged. 
Whether  the  District  drained  it  or  someone  else 
drained  it  makes  no  difference  at  this  time.  The 
issue  is  whether  this  man  was  damaged.  [139]  They 
are  contending  that  an  effort  was  made  and  the 
land  drained  and  this  man  was  not  damaged.  Over- 
ruled. 

Mr.  Whitla:  I  make  the  further  objection  that 
how  much  the  assessment  was  is  immaterial  as  to 
the  question  of  whether  it  was  drained  or  not.  Also 
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the  further  objection  that  the  assessment  roll  is  the 

best  evidence. 

The  Court:     Overruled. 

Q.  Isn't  it  a  fact  that  for  a  year  or  two  the 
property  owners  in  this  Mirror  Lake  section  or  area 
volimtarily  assessed  themselves  an  additional  as- 
sessment in  an  effort  to  drain  this  area? 

A.     I  camiot  answer  that  question. 

Q.     Didn't  they  have  a  double  assessment. 

A.     According  to  the  assessment  roll 

Mr.  Whitla:  — We  object  to  that  as  your  assess- 
ment roll  would  be  the  best  evidence. 

The  Court:     Sustained. 

Q.  Don't  }'ou  know  of  your  independent  knowl- 
edge that  the  property  owners  asked  the  commis- 
sioners to  levy  an  additional  charge  against  their 
land  for  drainage  district  purposes? 

Mr.  Whitla:  Objected  to  as  the  assessment  roll 
is  the  best  evidence  of  this  matter. 

The  Court :  He  asked  of  his  i^ersonal  knowledge. 
He  may  answer.  [140] 

A.     I  do  not  know.  No  sir. 

Q.  In  the  meeting  on  the  27tli  of  November  1928 
being  the  minutes  of  one  of  the  meetings  I  asked 
you  to  produce,  I  will  ask  you  if  Mr.  A.  B.  Ashby 
was  a  commissioner  at  that  time? 

A.  I  did  not  get  my  index  of  what  you  wanted 
comj^leted. 

Q.    Was  Mr.  Ashby  a  commissioner  at  that  time? 

A.     Yes,  he  was. 
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Q.  Now,  I  will  ask  yon  if  at  that  meeting  you 
diciii't  pay,  or  order  a  warrant  drawn  to  Mr.  Ashby 
for  49  days  work  A.     Yes  sir. 

Mr.  Whitla:  It  is  a  question  of  draining  this 
land. 

The  Court:  Yes,  that's  right,  of  draining  the 
land  and  not  whether  it  was  legal,  go  ahead. 

Q.  Wasn't  it  a  fact  that  Mr.  Ashby  was  paid 
for  49  days  of  work?  A.     That  is  correct. 

Q.  I  will  ask  you  if  it  wasn't  a  fact  that  John 
Davidson  was  paid  for  151  days. 

A.     That  is  correct. 

Q.  And  Frank  Zimmerman  was  paid  for  79  days 
of  work?  A.     Yes  sir. 

Q.  And  that  work  was  done  on  the  District  for 
maintenance?  A.     For  improvements.  [141] 

Q.  Most  of  that  was  in  the  Mirror  Lake  Section 
was  it  not  ? 

A.  Well,  I  cannot  agree  to  that  because  when  we 
were  doing  all  this  work  we  were  doing  other  work 
at  the  headgate,  we  were  buying  equipment  and 
laying  pipe. 

Q.  In  endeavoring  to  build  the  ditches  through 
the  Mirror  Lake  area,  I  will  ask  you  if  you  ever 
resorted  to  the  use  of  blasting  ])owder? 

A.     Yes  sir,  we  did. 

Q.     You  even  used  Blasting  i:)owder? 

A.     Yes  sir. 
,   Q.     You  set  off  these  sticks  of  dynamite  in  an 
effort  to  dig  tlie  ditches  by  the  use  of  the  explosive. 
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A.     Yes  sir. 

Q.  As  a  matter  of  fact  you  tried  everything-  that 
luinian  ingenuity  could  devise  to  dig  these  ditches? 

Mr.  WhitUi:     Objected  to  as  immaterial. 

The  Court:     If  he  knows,  he  may  answer. 

A.     Yes  sir. 

Mr.  Whitla:     That  would  be  a  conchision. 

The  Court:     He  says  yes,  he  knows. 

Q.  I  will  ask  you  if  in  1932  you  had  an  agree- 
ment with  Mr.  Woldson  to  do  certain  work  in  this 
Mirror  Lake  area?  A.     In  1932. 

Q.  Yes,  didn't  you  agree  to  spend  one  thousand 
dollars  in  Mirror  Lake  area  over  and  above  the 
assessment "?  [112]  A.     It  seems  to  me  we  did. 

Q.  Isn't  it  a  fact  that  you  spent,  not  only  the 
$1000.00  but  $1500.00 

A.     We  spent  more  than  w^e  agreed. 

Q.  Just  for  the  purpose  of  trying  to  drain  that 
Mirror  Lake  Area.  A.     Yes. 

Judge  Hmit:    That  is  all 

Redirect  Examination 
By  Mr.  Whitla: 

Mr.  Whitla:  I  will  ask  to  have  this  marked  as 
exhibit  "12". 

Judge  Hunt:  We  have  no  objection  to  this  going 
in. 

The  Court:    Admitted. 
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PLAINTIFF'S  EXHIBIT  No.  12 

Admitted  Nov.  21,  1941 

In  the  District  Court  of  the  Eighth  Judicial  District 

of  the  State  of  Idaho,  in  and  for  the 

County  of  Boundary 

In  the  Matter  of  DRAINAGE  DISTRICT  NO.  1 
OF  BOUNDARY  COUNTY,  IDAHO 

ORDER 

In  the  above  entitled  matter,  the  Commissioners 
of  Drainage  District  #1  having  made  application 
to  the  Court  for  an  Order  for  permission  to  do  addi- 
tional work  and  incur  additional  expense  in  con- 
nection with  the  drainage  of  the  land  within  said 
Drainage  District,  which  has  not  been  drained  by 
the  work  heretofore  done,  said  application  being 
based  upon  Findings  of  Fact  and  Conclusions  of 
Law  and  Order  and  Decree  made  and  entered  by 
the  Court  in  the  above  entitled  matter  on  the  16th 
day  of  March,  1925,  by  which  it  was  determined  by 
the  Court  that  certain  additional  work  should  be 
done  by  the  Commissioners  of  said  District  for  the 
purpose  of  furnishing  additional  drainage  to  the 
land  of  certain  objectors  who  appeared  in  opposi- 
tion to  the  confirmation  of  certain  assessments  pro- 
posed to  be  made  against  the  land  of  said  objectors 
within  the  limits  of  said  district  and  it  appearing 
from  the  report  of  the  present  Commissioners  of 
said  Drainage  District  that  there  has  been  a  change 
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in  the  Commissioners  of  said  District  since  said 
order  was  made  and  it  further  appearing  that  the 
above  mentioned  order  of  the  Court  has  not  been 
complied  with  by  the  Commissioners  in  the  office  at 
the  time  said  order  was  made  or  by  the  Commis- 
sioners that  have  since  been  in  office. 

And  Whereas,  by  said  above  mentioned  Order  it 
was  adjudged  that  an  emergency  existed  requiring 
the  construction  of  certain  work,  the  cost  of  which 
would  be  borne  as  niaintenance  charge  against  said 
District  and  the  Commissioners  on  this  application 
having  ])resented  with  their  application,  plans  of 
their  Engineer  for  the  construction  of  the  work 
heretofore  ordered  to  be  done  by  the  Court  pursuant 
to  the  above  mentioned  Order  made  March  16,  1925, 
the  total  esthnated  cost  of  said  imiDrovement  being 
Twenty  Three  Thousand  [399]  ($23,000.00)  Dollars 
in  accordance  with  a  detailed  estimate  hereto  at- 
tached, reference  to  which  is  hereby  made  and  the 
same  made  a  part  hereof. 

Wlierefore,  It  Is  Ordered,  that  a  new  outlet  be 
constructed  by  the  Commissioners  of  said  Drainage 
District  #1  with  a  grade  api)roximately  two   (2') 
feet  lower  than  the  present  outlet  of  said  District, 
said  original  outlet  not  to  be  changed  or  interfered 
with  at  all,  the  new  outlet  to  be  located  as  follows: 
Beginning   at   the   junction   of  the   Main   and 
Frye  Lake  ditches  of  Drainage  District   #1, 
which  point  is  about  300'  North  of  the  South- 
west (SW)  corner  of  Lot  Six  (6)  Sec.  19,  Twp. 
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62  N.Rg.  1  E.B.M.  running  thence  Northerly 
across  said  Lot  Six  (6)  to  the  left  bank  of  the 
Kootenai  River  a  distance  of  about  Five  Him- 
dred  (500')  Feet. 

The  Commissioners  are  Further  Ordered,  to  cause 
the  necessary  pipe  to  be  put  in  place  for  the  pur- 
pose of  carrying  the  water  out  of  said  Drainage 
District  thru  said  ]:)roposed  outlet  and  also  to  cause 
all  pipes  to  be  installed  that  may  be  necessary  or 
advisable  to  successfully  drain  said  land  and  con- 
duct the  water  thru  said  outlet. 

The  Commissioners  are  Further  Ordered,  to 
deepen  and  clean  out  the  ditches  now  constructed 
in  said  Drainage  District  to  such  depth  as  may  be 
necessary  and  to  construct  such  other  ditches  within 
said  Drainage  District  as  may  be  necessary  to  suf- 
ficiently drain  all  the  land  within  said  Drainage 
District  to  such  extent  as  may  be  necessary  to  make 
all  of  the  land  within  said  Drainage  District  suit- 
able for  agricultural  purposes. 

The  Commissioners  are  Further  Ordered  to  in- 
stall a  pump  at  the  following  location,  to-wit: 

Api:)roximately  at  the  section  corner  common  to 
Sections  31  and  32,  Twp.  62  N  R.  1  E.B.M.  on 
the  township  line  between  Twp.  61  and  62  N.R. 
1  E.B.M. 

and  cause  such  pump  to  be  oj^erated  at  all  times 
that  may  be  necessary  to  provide  suitable  drainage 
for  the  land  not  drained  by  the  drainage  system  as 
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now  constviietod,  provided,  however,  that  in  the 
discretion  [4(X)]  of  the  Commissioners  the  pump 
now  in  use  may  be  moved  to  the  above  mentioned 
location  instead  of  installing  an  additional  pump  if 
the  Commissioners  shall  determine  that  the  result 
can  be  accomi)]ished  by  moving'  the  location  of  the 
pump  now  installed. 

Done  in  Open  Court  this  20th  day  of  February, 
1928. 

W.  J.  McNAUGHTON 

District  Judge. 

ESTIMATED  COST  OF  EMERGENCY  WORK 

Drainage  District  No.  1 — Boundary  County,  Idaho. 
Plan  No.  D 

Efltimato 

1,200'  Back  Fill  present  Ditch  "Y"  to  Outlet $  1,500.00 

Sump  Construction  1,100.00 

1.200  feet  48"  Wood  Pipe 5,300.00 

Preparing  Ditch  for  Pipe 1,200.00 

Changing-  Pumps  etc. 200.00 

Lowering  Outlet  Structure  (S  of  Present) 1,500.00 

550'  48"  pipe  S  of  "Y"  in  place 2,210.00 

Back  Fill  South  of  "Y" 1,000.00 

Back  Fill  East  of  "Y" 1,000.00 

1.000  24"  pipe _ 2,047.00 

Teamins?  100.00 


$17,157.00 
10%  contingencies 1 ,715.70 


18,872.70 
Estimate  of  cost  of  cleaning  out  and  widening 

Mirror  Lake  Ditches 4,127.30 

$23,000.00 
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State  of  Idaho, 

County  of  Boimdary — ss. 

Filed  Feb.  23,  1928,  Dollie  Bruce,  Clerk  of  Dis- 
trict Court.  By  H.  M.  Macnamara,  Deputy.  [402] 

State  of  Idaho, 

County  of  Boundary — ss. 

I,  Dollie  Bruce,  Clerk  of  the  District  Court  of 
the  Eighth  Judicial  District  of  the  State  of  Idaho, 
in  and  for  the  Comity  of  BTDundary,  and  Ex-ofificio 
Auditor  and  Recorder,  do  hereby  certify  that  the 
above  and  foregoing  Order  filed  2/23/1928  in  case 
No.  245  in  the  matter  of  Drainage  District  No.  1 
is  a  full,  true  and  correct  transcript  of  the  same 
as  it  liow  appears  in  mj^  office. 

Attest  my  hand  and  seal  of  said  Court  this  14th 
day  of  November,  A,  D.  1941. 

[Seal]  DOLLIE  BRUCE 

Clerk  of  the  District  Court  of  the  Eighth  Judicial 
District  of  the  State  of  Idaho,  in  and  for  the 
County  of  Boimdary.  [403] 


Q.  Now,  Mr.  Davidson,  come  down  here  to  the 
map  again  and  show  us  where  these  things  occur. 
The  Order  refers  to  this  work  to  be  done,  begimiing 
at  the  junction  of  the  Main  and  Fry  Lake  ditches. 

A.     Here  is  the  ditch  to  Fry  Lake,  (indicating) 

Q.    Where  is  the  main  ditch? 
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A.     Coming-  in  here  (indicating) 

Q.  They  connect  between  the  Northwest  quarter 
of  the  Northwest  quarter  of  Section  29  and  the 
Northeast  of  tlie  Northeast  of  section  30? 

A.     Yes  sir.  [143] 

Q.     How  far  is  that  from  Mirror  lake  District? 

A.     This  section. 

Q.     Yes?  A.     One  mile. 

Q.  About  two  miles  from  Mirror  Lake  District 
isn't  it.  A.     That's  correct. 

Q.  What  were  you  doing  there  about  lowering 
the  outlet  and  i)utting  in  that  pipe  ?        A.     In  1925. 

Q.     No,  ill  1928. 

A.     Cleaning  all  these  ditches,  all  through  there. 

Q.  What  were  you  doing  about  installing  the 
pij^e  ? 

A.  At  this  particular  place  we  had — you  see  the 
riA^er  w^as  very  high  and  at  this  place  it  developed 
boils 

Q.  — But  Mr.  Davidson,  what  did  you  do  about 
buying  a  large  amomit  of  pipe  and  putting  a  large 
amount  of  pipe  in  there  and  lowering  the  outlet. 

A.  We  purchased  several  hundred  feet  of  corru- 
gated galvanized  pipe,  about  eight  hundred  feet. 

Q.  This  Court  Order  provides  for  twelve  hun- 
dred feet  of  forty-eight  inch  wood  pipe,  $5300.00. 
Did  you  get  that?  A.     We  got  that  also. 

Q.     AYhere  did  that  go?  A.     Lateral  two 

Q.  That  shows  on  the  map  as  main  drainage 
canal  ? 
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A.     This  is  to  the  Fry  Lake  district  here,  yes. 

[144] 

Q.  Also  provides  for  preparing  the  ditch  for 
the  pipe?  A.    We  did  that. 

Q.     Lowering  the  outlet  structure'? 

A.     We  did  that. 

Q.  Provides  for  five  hundred  fifty  feet  of  forty- 
eight  inch  jyijye  south  of  Y  in  placed 

The  Court:  I  think  perhaps  you  should  show 
that  order  to  the  witness. 

Judge  Hunt:  I  don't  object  to  his  reading  from 
it. 

A.     We  put  that  in  the  outlet  structure. 

Q.     That  is  across  in  section  19, 

A.     Right  in  deep  creek. 

Q.  How  far  from  the  entrance  into  the  Kootenai 
River.         A.     Approximately  two  hundred  feet. 

Q.  It  provides  for  a  smnp  construction,  where 
was  that  located^ 

A.  About  two  hundred  feet  inside  of  the  outlet 
pipe. 

Q.     That  is  in  Section  19?  A.     Yes  sir. 

Q.  Provides  for  changing  the  pumps,  did  you 
change  the  pumps?  A.     Yes  sir. 

Q.     This  48  inch  pipe  S  of  Y  that  is  south  of  Y? 

A.     Yes  sir,  that  went  in  too. 

Q.  And  it  provides  for  backfill  south  of  Y 
$1000.00?  A.     Yes  sir.  [145] 

Q.     Was  that  done  ?  A.     Yes  sir. 
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Q.  It  also  provides  for  $1000.00  backfill  east 
of  Y.  A.     Yes  sir. 

Q.     Aiid  1000  ft.  24  inch  pipe. 

A.     Yes,  we  got  that. 

Q.     Where  was  it  used? 

A.  In  the  ditch  going  to  Fry  Lake.  We  had  some 
trouble  there,  it  developed  boils. 

Q.  That  is  the  same  as  the  Mirror  Lake  section 
and  caused  the  ditch  to  cave  in? 

A.  In  the  Mirror  Lake  Section  we  didn't  know 
where  the  water  would  come  from,  but  it  is  pretty 
much  on  the  same  order. 

Q.     What  else  did  you  do  besides  that  in  1928? 

A.     Cleaned  the  main  ditch  clear  through. 

Q.     Where  did  }'ou  begin  and  where  did  you  end? 

A.  We  began  at  about  this  point  (indicating) 
and  went  through  the  whole  ditch. 

Q.  Here  at  the  junction  with  the  main  ditch  and 
followed  it  south  and  east  to  the  Simon  McDonald 
land  and  through  the  Bauman  land? 

A.     Yes  sir. 

Q.  It  provides  for  the  installing  of  a  pump  at 
the  corner  of  sections  31  and  32,  did  you  do  that  at 
that  time?  [146]  A.     Yes  sir. 

Q.     At  the  same  time?  A.     Yes  sir. 

Q.     That  was  in  1928. 

A.  I  cannot  remember  but  the  record  would 
show. 

Q.  Prior  to  that  time  what  had  been  the  condi- 
tion of  the  draining  of  this  land  in  the  Mirror  Lake 
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Section,  was  it  drained  or  was  most  of  it  not  sub- 
ject to  cultivation? 

A.     No,  it  could  not  have  been  cultivated. 

Q.  After  you  did  this  work  was  considerable  of 
this  land  subject  to  cultivation? 

A.     It  was,  yes. 

Q.  This  Order  further  saj's  "the  commissioners 
are  further  ordered  to  deepen  and  clean  out  the 
ditches  now  constructed  in  said  drainage  district  to 
such  depth  as  may  be  necessary  and  to  construct 
such  other  ditches  within  said  drainage  district  as 
may  be  necessary  to  sufficiently  drain  all  the  land 
within  said  drainage  district  to  such  extent  as  may 
be  necessary  to  make  all  of  the  land  within  said 
drainage  district  suitable  for  agricultural  pur- 
poses." You  knew  that  was  in  there  did  you? 

A.     Yes  sir. 

Q.     What  is  the  fact  as  to  whether  it  was  done? 

A.  We  have  been  doing  that  work  from  time  to 
time.  [147] 

Q.  Is  there  a  part  of  this  land,  particularly  this 
part  belonging  to  Mr.  Woldson  south  and  east  of 
Simon  McDonald's  that  is  sufficiently  drained  to  be 
cultivated  ? 

A.     Part  of  it  is  not  suitable  for  cultivation. 

Q.  You  understood  that  when  this  notice  or  de- 
mand by  Mr.  Woldson  to  clean  out  these  ditches  and 
put  them  in  shape,  that  this  was  what  it  referred 
to,  this  land  that  was  not  drained. 

A.     Yes  sir. 
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Tlie  Court :  What  is  the  date  of  this  order  that 
you  have  there? 

Mr.  Whitla:     February  20,  1928 

Q.  Did  Mr.  Bauman  do  anything, — strike  that, — 
Mhat  did  Mr.  Bauman  do  at  the  time  of  this  meeting 
rehitive  to  Mr.  Woldson's  demand  that  you  clean 
out  these  ditches  and  clean  out  the  slides  so  that 
the  ditches  would  drain? 

Judge  Hunt:  We  object  to  this  until  the  date  is 
fixed. 

Q.  I  think  it  is  May  8th.  No.  Under  date  of 
May  18,  1940  plaintiff's  exhibit  3,  did  Mr.  Bauman 
say  what  Mr.  Woldson  would  have  to  do  relative 
to  paying  for  getting  these  ditches  cleaned  out  and 
if  he  wanted  this  land  drained?  Not  what  the  min- 
utes show, — did  Mr.  Bauman  make  any  statement  as 
to  whether  or  not  they  would  clean  out  the  ditches 
for  Mr.  Woldson  unless  he  paid  for  it.  Just  [148] 
using  the  minute  to  fix  the  date.  Was  there  anything 
said  by  Mr.  Bamnan  as  to  whether  or  not  Mr.  Wold- 
son would  have  to  make  payment  for  that  work 
himself? 

A.  Mr.  Bauman  said  that  we  had  spent  more 
money  than  that  land  was  worth. 

Q.  What  did  he  say  that  Mr.  Woldson  would 
have  to  do  if  he  got  that  land  reclaimed  or  the 
ditches  cleaned  or  the  land  drained. 

A.  I  have  no  record  of  what  was  said  in  the 
minutes. 
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Q.  Did  Mr.  Baumann  make  any  statement  to  you 
at  that  time  as  to  whether  Mr.  Woldson  would  have 
to  pay  for  getting  that  land  drained? 

A.  He  made  the  statement  that  it  makes  it  ex- 
pensive. 

Q.     What  expensive. 

A.     Too  much  expense  on  the  ditches. 

Q.  Did  he  say  who  would  have  to  do  it,  if  he 
got  the  work  done? 

Judge  Hunt:    Objected  to  as  leading. 

The  Court:     Sustained. 

Q.  You  said  something  about  asking  Mr.  Wold- 
son to  pay  half  to  get  this  land  drained,  did  you 
require  anybody  else  to  pay  half  to  get  their  land 
drained?  A.     No  sir. 

Q.  You  spoke  about  hiring  this  dragline  that 
Mr.  Farnum  used  in  1939,  you  refused  to  make  pay- 
ment for  that.  Who  hired  that  dragline?  [149] 

A.     I  think  I  hired  it  myself. 

Q.     Who  did  3^ou  hire  that  from? 

A.     McGlocklin  &  McDonald 

Q.  Did  Mr.  Woldson  have  anything  to  do  with 
hiring  it?  A.     No  sir. 

Q.     You  hired  Mr.  Farnum  to  run  it? 

A.     Yes  sir. 

Q.  Mr.  Woldson  had  nothing  to  do  with  hiring 
Mr.  Farnum  to  operate  it?  A.     No  sir. 

Q.  You  said  something  about  doing  more  work 
that  you  agreed  to  in  the  Mirror  Lake  area  in  1932, 
where  have  you  any  minutes  of  that  in  your  record  ? 
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A.     In  1932. 

Q.  Yes,  have  you  anything  in  1932  authorizing 
you  to  do  work  in  Mirror  Lake*? 

A.     A])parently  I  have  not. 

Q.  As  a  matter  of  fact  when  did  Mr.  Zimmerman 
ever  pay  to  the  District  any  money  whatever  to 
apply  on  any  assessment  other  than  that  which  was 
assessed  by  the  district  itself  at  regular  assessment 
I^eriods  for  the  purpose  of  reclaiming  any  land  in 
drainage  district  number  1? 

Judge  Hunt :    If  you  know. 

A.  That  would  be  a  matter  of  record.  I  don't 
know  myself. 

Q.  Did  he  ever  make  payment  of  extra  money 
to  pay  for  the  [150]  drainage  of  any  land"? 

A.     I  cannot  say. 

Q.  As  a  matter  of  fact  this  land  that  belongs 
to  Mr.  Woldson  didn't  belong  to  Mr.  Woldson  that 
year,  in  1932?  A.     No  sir. 

Q.  You  and  Mr.  Ashby  had  a  meeting  to  cancel 
Mr.  Zimmerman's  assessment? 

A.     It  seems  to  me  that  we  did. 

Q.  Now,  I  hand  you  exhibit  12.  That  was  taken 
from  your  books.  Is  that  a  record  of  the  meeting 
held  that  day?  A.     Yes  sir. 

Q.  You  did  pass  a  resolution  to  cancel  that  as- 
sessment on  the  land,  being  a  good  part  of  the  land 
in  controversy?  A.     Yes  sir. 

Q,  On  account  of  being  unable  to  drain  the  same 
and  unable  to  crop  the  same? 
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Judge  Himt :  To  which  we  object,  it  is  self  serv- 
ing and  it  is  evident  that  it  is  a  carbon  copy  of 
something  not  signed. 

The  Court:  You  object  that  it  is  not  properly 
identified. 

Judge  Hunt:  It  shows  that  it  is  a  carbon  copy. 
The  instrument  speaks  for  itself. 

The  Court:    Objection  is  sustained. 

Q.  Is  that  instrument  the  record  you  have  of 
that  meeting  [151]  that  was  taken  from  the  book? 

A.     It  is  the  record  and  that  is  my  signature, 

Q.  Made  through  the  carbon,  that  is  a  carbon 
copy.  A.     Yes  sir. 

Q.     That  is  the  one  you  have  in  the  minute  book? 

A.     Yes  sir,  that  is  correct. 

Q.     It  is  a  part  of  the  record?  A.     Yes  sir. 

Q.     Is  that  the  record  you  have  of  that  meeting? 

A.     Yes  sir. 

The  Court:    Did  you  offer  it. 

Mr.  Whitla:     I  will  have  it  marked  and  offer  it. 

The  Court:     Admitted. 


PLAINTIFF'S  EXHIBIT  No.  13 

Admitted  Nov.  21,  1941 

Bonners  Ferry  Ida  July  1st  32 
Motion  by  Zimmerman  seconded  by  Davidson. 
That  Drainage  Dist  no  1  cancel  the  assesments  for 
pumping   amounting   to   $797.16   and   maintenance 
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amounting  to  $1930.60  accuriny  against  lands  for- 
merly owned  by  Frank  Zimmerman  and  Oscar  Da- 
vis, as  follows, 

All  that  ])art  of  lot  two  and  three  lying  and  being 
within  Drainage  Dist  no  1  sect  eight,  sixty  one 
N.R.  one  east  B  M  12.05  avres  former  owner  Oscar 
Davis. 

All  of  that  part  of  lot  one  section  eight,  twn.  61 
E.  lying  and  being  within  Drainage  Dist  no  one. 
S.  21  acres  former  owner  Davis 

All  of  that  parts  of  lote  two  and  three  N.W.  of 
GN.  in  sect  nine  twn.  sixty  one  N.R.  1.  east  B.M. 
laying  and  being  within  Drainage  Dist  no  one.  27.21 
former  owner  Frank  Zimmerman. 

All  lot  no  four  less  part  east  G  N  RY  sect  four 
township  sixty  one  R.  one  E.  within  drainage  dist 
no  one.  26.95  acre  former  ow^ier  Frank  Zimmerman. 

All  lot  no  six  sect  four,  twn.  sixty  one  r.  one  e. 
within  dramge  dist  no  one  10.36  acres  former  o\^^ler 
Frank  Zimmerman. 

All  lot  no  six  B  sect  four  and  nine.  twn.  sixty  one 
R  one  E.  within  drainage  dist  no  one.  57.32  Acres 
former  owner  Frank  Zimmerman. 

All  lot  no  seven  set.  five  and  e?<ght.  twn,  sixty  one 
r.  one  E.  within  drainage  dist  no  one  48.84  acress 
former  owner  Oscar  Davis. 

All  lot  eight  sect  five  and  eight  twn.  sixty  one  R 
one  E.  within  drainage  dist  no  one.  66.39  acres 
former  owner  Georgia  Morrison. 


184  Martin  Woldson  vs. 

(Testimony  of  John  Davidson.) 

All  lot  eight  B  sect  eight  twn.  sixty  one  R.  one  E. 
within  drainage  Dist  no  one.  1,65  acres  former  owner 
Georgia  Morrison 

All  lot  no  eight  C.  sect  five  twn  sixty  one  R  one 
E.  within  drainage  dist  no  one.  23.39  acres  former 
owner  Georgia  Morrison. 

All  lot  no  eight  D.  sect  five  twn.  sixty  one  R.  one 
E.  within  drainage  Dist  no  one.  55.02  acres  former 
owner  Georgia  Morrison. 

All  of  that  i^art  lots  three  and  four  lying  and 
^3eing  within  drainage  no  one  of  sect  five  twn.  sixty 
one.  N.  R.  one  east  B.M.  14.28  acre  former  owner 
Oscar  Davis. 

account  said  land  has  never  been  bentfited  by  drain- 
age and  unable  to  crop  same 

A.  B.  ASHBY 
Chairman 
JOHN  DAVIDSON 
Sec  [404] 


Q.  Now,  Mr.  Davidson,  counsel  asked  about  your 
record  of  November  27,  1928  showing  49  days  work 
by  Mr,  Ashby  and  151  days  by  yourself,  and  79 
days  by  Frank  Zimmerman,  now  then,  come  to  the 
map  to  show  us  where  you  did  that  work,  you  and 
the  other  Commissioners  ?        A.     That  was  in  1928. 

Q.  That  was  the  year  you  were  authorized  to 
put  in  these  works? 
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A.  At  tliat  time  we  were  layini^-  these  pipes  and 
doing  that  work  continuously  down  through  the 
district. 

Q.  That  was  work  you  testified  about  having 
been  done  at  the  outlet.  [152]  A.     Yes  sir. 

Q.  The  cleaning  out  of  the  ditch  clear  around 
there.  A.     Yes  sir. 

Q.  Who  lan  the  dragline  on  cleaning  out  that 
ditch,  did  Mr.  Ashby  or  you  or  Mr.  Zimmerman? 

A.     No  sir. 

Q.     Did  any  of  you  work  on  that  dragline? 

A.     We  were  sujjervisors  of  the  work. 

Q.  Something  was  said  about  having  used  some 
powder  to  shoot  out  some  of  the  ditches,  when  was 
that  used  to  shoot  out  the  ditches? 

A.  I  cannot  state  the  date  or  the  time,  but  a  con- 
siderable part  of  it  was  in  Mirror  Lake  and  in  the 
ditch  by  Bauman 's  and  in  different  places.  At  that 
time  there  was  no  dragline  available  or  something, 
I  don't  remember  the  reason,  but  we  did  use  the 
powder. 

Q.  That  is  a  regular  thing  to  oj^en  ditches  up 
by  putting  in  a  hole  and  using  powder? 

Judge  Hunt:    Objected  to  as  leading. 

The  Court:     Sustained,  it  is  leading. 

Q.  What  is  the  fact  as  to  whether  or  not  it  is 
the  practice  to  open  ditches  in  that  way? 

A.     Yes  sir. 

Q.  Mr.  Bauman 's  land  which  you  used  that  on, 
that  land  is  on  this  same  main  ditch  only  north 
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about  a  half  mile  [153]  from  Mr.  Woldson 's  land, 

in  controversy  here.  A.     Yes  sir. 

Q.     Something  was  said  about  tractors  and  drag- 
lines being  mired  on  this  ground? 

A.     On  Mirror  Lake,  yes. 

Q.     When  was  this.  A.     Several  times. 

Q.     Did  Mr.  Oscar  Davis  have  tractors  mire  there 
in  i^lowing  in  1940? 

A.     I  think  he  has,  but  I  camiot  say. 

Q.     Is  that  something-  that  hai)pened  frequently 
to  land  in  this  territory?  A.     Yes  sir. 

Q.     To   several   peoi)le   in   this   District,   did   it 
happen  ?  A.     Mostly  in  this  Mirror  Lake  area. 

Q.     Where   did  the   dragline  mire   down,   some- 
thing was  said  about  that? 

A.     I  wouldn't  say  that  a  dragline  was  mired,  but 
we  have  been  going  on  mats. 

Q.     Going  on  mats.  A.     Yes  sir. 

Q.     You  mean  that  you  lay  logs  for  the  dragline 
to  go  on  ?  A.     Yes  sir. 

Q.     If  you  have  a  soft  bank  there  and  you  try 
to  clean  it  out  what  happens?  [154] 

A.     The  bank  gives  away. 

Q.     When  you  get  the  heat  of  the  summer  smi 
what  happens?  A.     It  gets  better. 

Q.     You  did  this  work  late  in  the  fall  and  winter 
because  you  were  through  cropping? 

A.     Yes  sir. 

Q.     The  Commissioners  had  time  to  give  it  at- 
tention. 
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Judge  Hunt:  Objected  to  as  leading  and  sug- 
gestive. 

The  Court:     Sustained. 

Q.  What  was  the  reason  you  did  it  in  the  fall 
after  you  got  through  cropping"? 

Judge  Hunt :  Objected  to  as  it  has  been  answered. 

The  Court:  He  has  answered  it.  It  would  be 
repetition. 

Q.  In  1935  you  did  no  work  in  Mirror  Lake  ex- 
cepting S.  B.  Blankenship,  you  paid  him  $32.00 

Judge  Hmit:  We  object  to  this,  as  the  record 
would  be  the  best  evidence. 

The  Court:    Do  you  remember  that  is  a  fact. 

A.  I  know  it  was  a  fact  that  we  wasn't  doing  any 
work,  we  didn't  have  any  money. 

Q.  In  1936  you  didn  't  do  any  work  at  all  in  Mir- 
ror Lake. 

Judge  Hunt :  We  object  to  the  form  of  the  [155] 
question.  It  suggests  an  answer. 

The  Court:     Sustained. 

Q.  In  1937  what,  if  anything,  did  you  do  in 
relation  to  work  on  the  Mirror  Lake  area? 

A.  The  Warrants  would  show  where  we  paid  out 
money  for  work. 

Q.  Did  you  state  that  in  1940  you  did  no  work 
excepting  in  one  place? 

A.  It  seems  to  me  that  last  year  we  were  doing 
work  there. 

Q.     What  work  did  you  do  in  1940? 
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A.  In  1940,  I  cannot  positively  say  but  if  I  see 
the  warrant  stubs  I  can  tell,  I  would  rather  see  the 
warrant  stubs. 

Q.  Now  look  at  the  map  again.  You  say  that 
this  lateral  goes  north  through  Bauman's  land  up 
to  the  S  &  I  tracks,  now,  tell  me  where  is  Mud 
Lake.  A.     Mud  Lake  is  here  (indicating) 

Q.     About  the  north  boundary  of  section  33. 

A.     In  here  (indicating) 

Q.     Along  by  Bauman's  land. 

A.     North  of  Bauman's  land. 

Q.  All  the  water  comes  out  of  Bauman's  land 
and  down  through  this  lateral  toward  the  Great 
Northern  tracks  and  back  to  Mirror  Lake,  now,  if 
an  obstruction  occurs  in  Mirror  Lake  area  what 
becomes  of  that  water.  A.     It  backs  up. 

Q.    And  spreads  over  whose  land'?  [156] 

A.     The  land  in  Mirror  Lake. 

Q.  What  is  the  fact  as  to  whether  slides  occur 
at  the  Southeast  corner,  or  where  this  lateral  turns 
North,  year  after  year  ?  A.     Yes,  that  is  a  fact. 

Q.     Were  there  slides  there  in  1940? 

A.     Yes  sir. 

Q.     What  about  in  1939? 

A.     Slides  in  there  every  year. 

Q.  How  much  did  these  slides  back  the  water 
up  in  that  main  ditch  to  the  North? 

A.     Approximately  two  feet. 

Mr.  Whitla:     That  is  all 
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Recross  Examination 
By  Judge  Hunt: 

Q.  When  these  slides  occur  they  are  cleaned  out 
by  the  Commissioners  or  under  their  direction? 

A.     We  have  time  and  time  again. 

Q.  Mr.  Woldson  don't  own  all  of  the  land  in  the 
Mirror  Lake  Section? 

A.     I  think  at  the  present  time  he  does. 

Q.  Did  Mr,  P.  1\  Casey  have  certain  land  down 
there  that  isn't  drained?  A.     Yes  sir. 

Q.  Did  Mr.  Bauman  own  some  land  there  that 
isn 't  drained  ?  A.     Yes  sir.  [157] 

Q.  Did  Mr.  Asliby  own  some  land  in  there  that 
was  not  drained'? 

A.     He  has  also  land  that  is  not  drained. 

Q.  Case}^,  Bauman  and  Ashby  have  all  been  com- 
missioners or  are  commissioners  of  the  District? 

A.     Yes  sir,  the}^  have  been  or  are. 

Q.  Is  there  anything  regarding, — Please  strike 
that, — Is  there  anyone  else  who  owns  land  there 
that  is  not  drained  except  those  we  have  named? 

A.     No  sir. 

Q.  Counsel  introduced  plaintiff's  exhibit  13 
which  was  a  resolution  of  July  1932  wherein  the 
Board  attempted  to  cancel  certain  drainage  district 
assessments.  I  will  ask  you  if  that  action  was  not 
later  revoked  by  the  same  Board?  A.     It  w^as. 

Q.     How  long  have  you  been  in  that  district? 

A.     I  have  been  there  since  it  was  built. 
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Q.     Since  it  was  built.  A.     Yes  sir. 

Q.     Yon  are  buying*  land  there  now. 

A.     Yes  sir. 

Q.     And  you  are  buying  this  land  from  whom? 

A.     Mr.  Woldson. 

Q.  You  are  still  under  contract  for  the  land  you 
occupy  now,  from  Mr.  Woldson"?  [158] 

A.     Yes  sir,  I  am 

Q.  Will  you  refer  to  the  minutes  of  your  meet- 
ing under  date  of  the  29th  of  October  1932  from 
which  you  testified  a  minute  ago.  Now  I  hand  you 
instrument  which  has  been  marked  as  defendant's 
exhibit  14,  which  purports  to  be  a  coj^y  of  drainage 
district  number  1,  meeting  as  of  the  29th  of  October 
1932.  Read  it  and  tell  me  whether  such  meeting 
was  had? 


DEFENDANT'S  EXHIBIT  No.  14 

Admitted  Nov.  22,  1941 

Minutes  of  Meeting  of  Drainage  District  No.  1 

Bonners  Ferry,  Idaho 

Commissioner  of  Drainage  District  No.  1  held  a 
meeting  on  this  29tli  day  of  October,  1932. 

Commissioners  present  were  A.  B.  Ashby,  John 
Davidson,  and  Frank  Zimmerman;  Mr.  Martin 
Woldson  and  E.  W.  Wheelan,  the  District  Attorney, 
were  also  present. 
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Meeting"  was  called  by  the  chair  for  jnirpose  of 
deciding-  on  the  pay  of  expense  of  the  cleaning"  of 
ditches  in  Mirror  Lake, 

The  question  about  the  Drainage  expenses  in 
Mirror  Lake  of  $500.00  above  $1000.00  that  the  Coni- 
niissioners  agreed  to  pay  Mr.  Woldson  demanded 
that  the  Drainage  District  #1  pay  in  full  and  also 
agreed  to  accept  District  Warrant  in  return  pay 
cash  for  labor  and  other  expenses.  Motion  made  by 
Davidson  that  Drainage  District  No.  1  stand  all 
expenses  in  cleaning  ditches  in  Mirror  Lake.  Sec- 
onded by  Ashby.  Carried. 

At  this  meeting  was  also  taken  up  some  settle- 
ment in  regard  to  the  land  Mr.  Woldson  bought  at 
tax  sale  in  Mirror  Lake — an  amomit  of  $2464.99 
that  was  over])aid  by  Mr.  Woldson.  Said  amomit 
was  ordered  paid. 

Meeting  adjourned  at  call  of  the  chair. 

(Sgd.)     JOHN  DAVIDSON 

Sec.  [405] 


A.     That  is  a  fact,  yes  sir. 

Q.     Your  original  record  is  lost  ?  A.     Yes  sir. 

Q.  Would  you  say  that  was  a  correct  copy  of 
the  minutes  from  that  date? 

A.     That  is  a  correct  copy. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  at  your 
meeting  held  on  the  29th  of  October  1932,  the  ques- 
tion did  not  come  up  that  the  expenses  for  draining 
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Mirror  Lake  were  five  hundi-ed  dollars  more  than 
the  One  thousand  dollars  that  the   Commissioners 
had  agreed  upon  as  a  payment  to  Woldson, 

Mr.  Whitla:  Objected  to  as  he  has  not  shown 
that  he  has  made  a  search  for  the  original  minutes. 
This  just  a  bunch  of  loose  leaf  papers  here. 

The  Court:  The  law  requires  that  a  record  be 
kept  in  drainage  districts,  and  now  you  are  asking 
[159]  this  man  if  this  is  a  copy  of  these  minutes 
or  of  this  record. 

Judge  Hunt:  The  witness  said  that  he  had  no 
record. 

The  Court:  But  there  is  no  showing  as  to  the 
original. 

Judge  Hmit:  We  have  notliing  further  of  this 
witness. 

Redirect  Examination 
By  Mr.  Whitla: 

Q.  Mr.  Davidson,  will  you  point  out  to  the 
Court  where  this  land  of  Mr.  Bauman's  within  the 
Mirror  Lake  District  is  located? 

A.     Here  (indicating) 

Q.  As  to  the  land  that  was  not  drained,  where 
does  that  lie? 

A.  That  is  in  here,  (indicating)  near  the  rail- 
road. 

Q.     In  the  Northeast  quarter  of  section  33? 

A.     l^es,  in  here  (indicating) 

Q.     Where  does  Mr.  Ashby's  land  lie? 
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A.  That  is  adjacent,  in  the  northwest  quarter 
of  the  Northeast  quarter  of  section  34, 

Q.     In  the  Northeast  of  the  Northeast  of  34. 

A.     In  here  (indicating) 

Q.     Where  does  Mr.  Casey's  land  lie? 

A.     Casey's.  [160] 

Q.     Yes.  A.     Up  in  there  (indicating) 

Q.  That  would  be  in  the  Northeast  of  the  North- 
east of  section  33,  or  over  in  Section  28. 

A.     Up  in  here  (indicating) 

Q.     Section  28.  A.     Yes  sir. 

Q.  That  would  be  something  like  a  mile  and  a 
half  from  the  land  in  controversy.  A.     Yes  sir. 

Q.     Their  land  is  not  even  a  part  of  Mirror  Lake? 

A.     No  sir. 

Q.  Do  you  know  when  that  order  of  July  1932 
was  revoked?  A.     No  sir,  I  don't. 

Mr.  Whitla:    That's  all 

Judge  Hunt:    That's  all 

The  Court :    We  will  recess  for  ten  minutes. 

4:10  P.  M.  Nov.  21,  1941. 

Mr.  Whitla:  We  offer  in  evidence  exhibits  15 
and  16,  being  a  stipulation  and  answer,  and  findings 
of  fact  and  conclusions  of  law  of  the  Court  relative 
to  the  necessity  of  this  work  and  directing  that  it 
be  done. 

Mr.  Wilson:     No  objection. 

The  Court :    Admitted.  [161] 
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PLAINTIFF'S  EXHIBIT  No.  15 

Admitted  Nov.  21,  1941 

In  the  District  Court  of  the  Eighth  Judicial  District 

of  the  State  of  Idaho,  in  and  for  the 

County  of  Boundary. 

In  the  Matter  of  DRAINAGE  DISTRICT  NO.  1 
OF  BOUNDARY  COUNTY,  IDAHO. 

STIPULATION 
It  is  hereby  stii)u]ated  and  agreed  by  and  between 
E.  W.  Wheelan,  Attorney  for  W.  R.  Hoagland, 
J.  H.  McDonald  and  Frank  Clapp,  Commissioners 
of  Drainage  District  No.  1  of  Boundary  County, 
Idaho,  and  O.  C.  Wilson,  Attorney  for  Georgia  A. 
Morrison,  Frank  Zimmerman,  H.  W.  Mansfield, 
Martin  Peterson,  James  Deyoe  and  Simon  McDon- 
ald, objectors,  that  the  Court  may  make  Findings 
of  Fact  and  Conclusions  of  Law  and  enter  a  decree 
based  upon  the  following  agreed  statement  of  facts, 
relative  to  Petition  and  Order  to  Show  Cause  made 
and  entered  herein  on  the  13th  day  of  December, 
1924  in  connection  with  Supplemental  and  Addi- 
tional Assessment  Roll  on  the  Mirror  or  SproU's 
Lake  Area  and  on  the  Fry  Lake  Area  of  said 
District,  it  being  hereb}^  agreed  between  the  parties 
hereto  as  foUows,  to- wit: 

I. 

That  the  lands  of  the  objectors  above  named,  have 
not  been  drained  by  the  facilities  provided  by  Drain- 


S.  M.  Bauman,  et  ah  195 

age  District  No.  1  of  Boundary  County,  Idaho,  and 
said  lands  are  entitled  to  be  suitably  drained  for 
agricultural  i)urposes  by  virtue  of  the  charges  and 
assessments  imposed  upon  said  lands  for  said  pur- 
jjose ; 

II. 
That  the  lands  of  the  above  named  objectors 
would  be  drained  if  the  main  drainage  ditch  of  said 
District  had  not  been  obstructed  by  the  caving  of 
banks  so  that  the  same  is  not  as  deep  as  originally 
constructed  and  as  called  for  by  the  plans  and  spe- 
cifications of  said  ditch,  and  if  several  laterals  were 
constructed  as  recommended  by  engineers  and  the 
outlet  of  said  ditch  lowered  if  finally  recommended 
by  the  engineers.  [406] 

III. 

That  if  the  original  grade  of  the  said  ditch  be 
restored  from  its  outlet  throughout  its  entire  length, 
and  several  laterals  were  dug  as  recommended  by 
the  engineers,  and  the  outlet  of  said  ditch  were 
lowered  or  other  slight  adjustment  of  said  outlet 
made  as  finally  determined  by  the  engineers,  the 
lands  of  the  objectors  would  be  drained  sufficiently 
for  agricultural  purposes. 

IV. 

That  the  Commissioners  of  Drainage  District  No. 
1  of  Bomidary  County.  Idaho  are  entitled  to  an 
order  dismissing  the  petition   of  the  objectors  in 
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so  far  as  said  petition  prays  for  an  order  vacating 
of  modifying  the  Findings  of  Fact,  Conclusions  of 
Law  or  Decree  entered  herein  relative  to  the  con- 
firmation of  the  Supplemental  and  Additional  As- 
sessment Roll  concerning  the  Mirror  or  Sproll's 
Lake  Area  and  The  Fry's  Lake  Area. 

V. 

That  the  objectors  above  named,  are  entitled  to 
an  order  directing  the  Commissioners  of  said  Drain- 
age District  No.  1  to  forthwith,  at  the  expense  of 
said  District  and  as  an  item  of  maintenance  charge- 
able to  the  entire  district,  proceed  to  clean  out  said 
ditch  to  the  original  level  thereof  and  maintain  said 
ditch  to  said  original  level,  construct  such  laterals 
as  may  be  required,  and  lower  the  outlet  of  the  ditch 
or  make  such  adjustment  thereof  as  may  be  re- 
quired, and  to  do  all  of  said  work  mider  such  en- 
gineering supervision  and  direction  as  is  acceptable 
to  the  Commissioner's  of  said  District  and  the  ob- 
jectors herein. 

VI. 

That  the  entire  expense  of  the  work,  as  above 
outlined,  is  a  necessary  expense  of  maintenance  to 
be  borne  by  the  entire  Drainage  District  as  a  w^hole ; 
and  the  Commissioners  of  said  district  and  ob- 
jectors are  entitled  to  an  order  declaring  that  an 
emergency  exists  for  the  creation  of  the  indebted- 
ness to  be  incurred  in  connection  herewith  in  case 
the  cost  of  such  [407]  maintenance  and  repair  ex- 
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eecds  tlie  revenue  lieretofore  ])rovided  for  the  main- 
tenance fund  for  the  year  1925. 

E.  W.  WHEELAN 

Attorney  for  Commissioners  of 
Drainage  District  No.  1  of 
Boundary  County,  Idaho. 

P.  O.  Address,  Sandpoint, 
Idaho. 

O.  C.  WILSON 

Attorney  for  Objectors 
P.  O.  Address,  Bonners  Ferry, 
Ida. 

Dated  March  ,  1925 

State  of  Idaho, 

County  of  Boundary — ss. 

Filed  Mar.  16,  1925,  at  1:10  o'clock  P.  M.  Dollie 
Bruce,  Clerk  of  District  Court.  By  H!  M.  Macna- 
mara,  Deputy.  [408] 


[Title  of  State  Court  and  Cause.] 

ANSWER. 

Come  now  W.  R.  Hoagland,  J.  H.  McDonald  and 
Frank  Clapp,  Commissioners  of  Drainage  District 
No.  1  of  Boundary  County,  Idaho,  and  answer  the 
Petition  and  Order  to  Show  Cause  made  and  en- 
tered herein  on  the  13th  day  of  December,  1924, 
which  Order  has  been  continued  at  various  times 
bv  consent  of  comisel: 
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I. 

Admit  that  at  the  time  Decree  was  entered  herein 
confirming  the  assessment  roll  a  Stipulation  was 
entered  into  between  the  owners  of  a  portion  of  the 
land  embraced  within  said  District,  as  set  forth  in 
paragraph  Four  (4)  of  the  Petition  herein,  and 
admits  that  the  Decree  confirming  said  assessment 
roll  contained  the  provision  set  forth  in  paragraph 
Six  (6)  of  said  Petition. 

Further  answering  said  Petition  the  Commission- 
ers allege  that  immediately  after  the  filing  of  Decree 
confirming  the  assessment  roll  herein,  a  large 
amount  of  work  was  done  at  the  expense  of  the 
District  in  deepening  the  drainage  ditch  where  the 
same  runs  through  and  adjacent  to  the  land  of  the 
objectors,  such  work  being  done  pursuant  to  an 
oral  agreement  or  understanding  entered  into  at 
the  time  the  above  mentioned  Stipulation  was  made, 
and  that  at  the  time  of  entering  into  said  Stipula- 
tion and  at  the  time  of  performing  the  work  above 
mentioned,  your  Commissioners  believed,  and  the 
objectors  also  believed,  that  the  contemplated  work 
would  result  in  the  successful  drainage  of  all  of  the 
land  of  all  of  the  objectors,  but  after  the  contem- 
plated work  was  completed  it  was  discovered  that 
the  main  drainage  ditch  did  not  carry  off  the  drain- 
age water  rapidly  enough  to  completely  drain  the 
land  of  the  objectors,  by  reason  of  obstructions 
having  been  formed  in  the  drainage  ditch  between 
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tlic  land  of  the  objectors  and  the  outlet  of  said 
ditch.  [409] 

The  Commissioners  further  allege  that  within  the 
past  thirty  (30)  days  a  survey  of  the  land  within 
said  Drainage  District  has  been  made  by  a  disin- 
terested engineer  emi^loyed  by  some  of  the  objectors, 
and  the  said  engineer  has  made  a  survey  of  the 
land  within  said  District  and  has  made  a  report  to 
the  Commissioners  setting  forth  that  the  only  work 
required  to  be  done  in  order  to  completely  drain 
the  land  of  the  objectors  is  that  the  entire  ditch, 
from  its  outlet  throughout  its  entire  length,  be 
cleaned  out  and  the  obstructions  removed,  so  that 
the  original  grade  of  said  ditch  at  the  time  the 
same  was  finally  completely  be  restored,  and  your 
Commissioners  allege  that  upon  this  work  being 
done  by  the  District  all  of  the  land  of  the  objectors 
will  be  suitably  drained. 

Your  Commissioners  further  allege  that  such 
work  of  cleaning  out  said  ditch  throughout  its  en- 
tire length  is  work  proj^erly  chargeable  to  said  Dis- 
trict as  maintenance,  and  not  a  proper  charge 
against  any  portion  of  the  land  within  said  Dis- 
trict as  an  additional  assessment. 

Wlierefore  Your  Commissioners  pray  that  an 
order  be  made  and  entered  herein  dismissing  the 
Petition  of  the  objectors  insofar  as  said  Petition 
prays  for  an  order  vacating  or  modifying  the  Find- 
ings of  Fact,  Conclusions  of  Law  or  Decree  entered 
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herein,  but  ordering,  adjudging  and  determining 
that  the  work  above  mentioned  be  done  by  your 
Commissioners  at  the  expense  of  the  District  as  an 
item  of  maintenance;  and  further  determining  that 
the  expense  and  cost  of  such  work  is  a  necessary 
expense  of  maintenance  to  be  borne  by  the  District 
as  a  whole;  and  ordering,  adjudging  and  declaring 
that  an  emergency  exists  for  the  creation  of  indebt- 
edness to  be  incurred  in  connection  therewith,  in 
case  the  cost  of  such  improvement  shall  exceed  the 
revenue  heretofore  provided  for  the  maintenance 
fmid  for  the  year  of  1925. 

Your  Commissioners  pray  for  such  other  and 
further  relief  as  to  the  Court  may  seem  meet  and 
equitable. 

E.  W.  WHEELAN 

Attorney   for   Commissioners, 

P.  O.  Address:    Sandpoint, 

Idaho.   [410] 

State  of  Idaho, 

County  of  Boundary — ss. 

W.  R.  Hoagland  being  first  duly  sworn  on  oath 
deposes  and  says  that  he  is  Chairman  of  the  Board 
of  Commissioners  of  Drainage  District  No.  1  of 
Bomidary  County,  Idaho;  that  he  has  read  the 
above  and  foregoing  Answer  and  knows  the  con- 
tents thereof  and  believes  the  facts  therein  stated 
to  be  true. 

W.  R.  HOAGLAND 
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Subscribed  and  sworn  to  before  me  this  7th  day 
of  March,  1925. 

[Notarial  Seal]  0.  C.  WILSON. 

Notary  Public  for  Idaho,  Residing  at  Bonners 
Ferry,  Idaho. 

State  of  Idaho, 

County  of  Boundary — ss. 

Filed  March  7,  1925  at  o'clock,  M.  Dollie 

Bruce,  Clerk  of  District  Court.  [411] 

State  of  Idaho, 

County  of  Boundary — ss. 

I,  Dollie  Bruce,  Clerk  of  the  District  Court  of 
the  Eighth  Judicial  District  of  the  State  of  Idaho, 
in  and  for  the  Comity  of  Boundary,  and  Ex-Officio 
Auditor  and  Recorder,  do  hereby  certify  that  the 
above  and  foregoing  Stipulation  filed  3/16/1925  and 
answer  filed  3/7/1925  in  case  No.  245  in  the  matter 
of  D.  Dist  #1.  is  a  full,  true  and  correct  transcript 
of  the  same  as  it  now  appears  in  my  office. 

Attest  my  hand  and  seal  of  said  Court  this  14th 
day  of  November,  A.  D.,  1941. 

[Seal]  DOLLIE  BRUCE 

Clerk  of  the  District  Court  of  the  Eighth  Judicial 
District  of  the  State  of  Idaho,  in  and  for  the 
Coimty  of  Boundary.  [412] 
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PLAINTIFF'S  EXHIBIT  No.  16 
Admitted  Nov.  21,  1941. 

[Title  of  State  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above  entitled  matter  coming  on  to  be  heard 
this  16th  day  of  March,  1925  in  open  Court  at  Bon- 
ners  Ferry,  Idaho,  upon  the  Petition  for  and  Order 
to  Show  Cause  made  and  entered  herein  on  the 
13th  day  of  December,  1924,  in  connection  with  the 
confirmation  of  the  Supplemental  and  Additional 
Assessment  Roll  filed  in  said  matter  relative  to  the 
Mirror  or  Sproll's  Lake  Area  and  the  Fry's  Lake 
Area  in  said  District,  and  the  matter  being  ]n'e- 
sented  upon  an  agreed  statement  of  facts  on  file  in 
this  Court,  and  the  Court  being  satisfied  in  tlie 
premises  and  under  said  stipulated  and  agreed 
statement  of  facts  does  hereby  make  the  following 

Findings  of  Fact 
I. 
That  the  lands  of  the  ob,iectors,  viz.,  Georgia  A. 
Morrison,  Frank  Zimmermnn,  H.  W.  Mansfield, 
Martin  Peterson,  Tames  DeYoe  and  Simon  Mc- 
Donald, have  not  been  drained  by  the  facilities  i>io- 
vided  by  Drainage  District  No.  1  of  Boundarv 
County,  Idaho,  and  said  lands  are  entitled  to  he 
suitably  drained  for  agricultural  pur]3oses  by  virtue 
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of  the  charges  and  assessments  imposed  upon  said 
hinds  for  said  purpose ; 

II. 

That  tlie  hmds  of  the  above  named  objectors 
would  be  drained  if  the  main  drainage  diteli  of  said 
District  had  not  been  obstructed  by  the  caving  of 
banks  so  that  the  same  is  not  as  deep  as  originally 
constructed  and  as  called  for  by  the  plans  and 
s])ecifications  of  said  ditch,  and  if  several  laterals 
were  [413]  constructed  as  recommended  by  engi- 
neers and  the  outlet  of  said  ditch  lowered  if  finally 
re(M)]nniended  by  the  engineers. 

III. 

That  if  the  original  grade  of  the  said  ditch  be 
restored  from  its  outlet  throughout  its  entire  length, 
and  several  laterals  were  dug  as  recommended  by 
the  engineers,  and  the  outlet  of  said  ditch  were  low- 
ered or  other  slight  adjustment  of  said  outlet  made 
as  finally  determined  by  the  engineers,  the  lands  of 
the  objectors  would  be  drained  sufficiently  for  agri- 
cultural purposes. 

From  the  above  Findings  of  Fact  the  Court 
makes  the  following: 

Conclusions  of  Law 

I. 

That  the  commissioners  of  Drainage  District  No. 
1  of  Boundary  County,  Idaho,  are  entitled  to  an 
order  dismissing  the  petition  of  the  objectors  in  so 
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far  as  said  petition  prays  for  an  order  vacating  of 
modifying  the  Findings  of  Fact,  Conclusions  of 
Law  or  Decree  entered  herein  relative  to  the  con- 
firmation of  the  Supplemental  and  Additional  As- 
sessment Roll  concerning  the  Mirror  or  SproU's 
Lake  Area  and  The  Fry's  Lake  Area. 

II. 

That  the  objectors  above  named,  are  entitled  to 
an  Order  directing  the  Commissioners  of  Drainage 
District  No.  1  to  forthwith,  at  the  expense  of  said 
District  and  as  an  item  of  maintenance  chargeable 
to  the  entire  district,  proceed  to  clean  out  said 
ditch  to  the  original  level  thereof  and  maintain  said 
ditch  to  said  original  level,  construct  such  laterals 
as  may  be  required,  and  lower  the  outlet  of  the  ditch 
or  make  such  adjustment  thereof  as  may  be  v?- 
quired,  and  to  do  all  of  said  work  under  such  en- 
gineering supervision  and  direction  as  is  acceptable 
to  the  Commissioners  of  said  District  and  the  ob- 
jectors herein. 

III. 

That  the  entire  expense  of  the  work,  as  a1:>o^-e 
outlined,  [414]  is  a  necessan^  expense  of  mainte- 
nance to  be  borne  by  the  entire  Drainage  Distr-ict 
as  a  whole;  and  the  Commissioners  of  said  distrir-t 
and  objectors  are  entitled  to  an  order  declaring  tlmt 
an  emergency  exists  for  the  creation  of  the  indebtol- 
ness  to  be  incurred  in  connection  herewith  in  c-v^ 
the  cost  of  such  maintenance  and  repair  exceeds  the 
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revenue  heretofore  provided,   for  tlie  maintenance 
fund  for  the  year  1925. 

W.  F.  McNAFGHTON, 
District  Judge.  [415] 


[Title  of  State  Court  and  Cause.] 

ORDER  AND  DECREE 

The  above  entitled  matter  coming  on  to  be  heard 
this  16th  day  of  March,  1925,  upon  the  Petition  and 
Order  to  Show  Cause  made  and  entei-ed  herein  on 
the  13th  day  of  December,  1924,  in  connection  with 
the  Sup]:)lemental  and  Additional  Assessment  Roll 
on  the  Mirror  or  SproU's  Lake  Areas  and  on  the 
Fry  Lake  Area  of  Drain.age  District  No.  1  of 
Boundary  County.  Idaho,  and  said  matter  having 
been  submitted  to  the  Court  upon  an  agreed  state- 
ment of  facts,  and  the  Court  being  satisfied  in  the 
premises,  and  having  made  Findings  of  Facts  and 
entered  Conclusions  of  Law  herein, 

It  Is  Hereby  Orrlered,  Adjudged  and  Decreed, 

I. 

That  the  ])etition  of  the  objectors,  Georgia  A. 
Morrison,  Frank  Zinunerman,  H.  W.  Mansfield, 
Martin  Peterson,  James  Deyoe,  and  Simon  Mc- 
Donald, for  an  Order  to  Show  Cause,  which  wn^ 
filed  on  December  13,  1924.  be  and  the  same  is 
hereby  dismissed  in  so  far  as  said  ])etition  ]n'ays  for 
an  order  vacating  or  modifying  the  Findings  of 
Fact,  Conclusions  of  Law  or  Decree  entered  hereiu 
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relative  to  the  confirmation  of  the  supplemental  and 
additional  assessment  roll  concerning-  the  Mirror  or 
Sproll's  Lake  Area  and  the  Fry  Lake  Area ; 

II. 

That  W.H.Hoagland,  J.  H.  McDonald  and  Frank 
Clapp,  commissioners  of  Drainage  District  No.  1  of 
Boundary  County,  Idaho,  be  and  they  are  liereby 
instructed  to  forthwith,  at  the  expense  of  said  Dis- 
trict and  as  an  item  of  maintenance  chargeable  to 
the  entire  district,  proceed  to  clean  out  said  ditch  to 
the  original  [416]  level  thereof  and  maintain  said 
ditch  to  said  original  level,  construct  such  laterals 
as  may  be  required,  and  lower  the  outlet  of  the  ditch 
or  make  such  adjustment  thereof  as  may  be  re- 
quired, and  to  do  all  of  said  work  under  such  en- 
gineering supervision  and  direction  as  is  acceptable 
to  the  Commissioners  of  said  District  and  the  ob- 
jectors herein. 

III. 

That  the  entire  expense  of  the  work,  as  above 
outlined,  is  a  necessary  expense  of  mainteiiance  to 
be  borne  by  the  entire  Drainage  District  as  a  whole, 
and 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  an  emergency  exists  for  the  creation  of  the 
indebtedness  to  be  incurred  in  connection  with  the 
above  work  as  outlined,  and  in  case  the  cost  of  srcb 
maintenance  and  repair  exceeds  the  revenue  hereto- 
fore provirlod  for  thp  maintenance  fimd  of  Drair- 
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age  District  No.  1  of  Boundary  Comity,  Idaho,  for 
the  year  1924,  the  Commissioners  of  said  District 
are  hereby  Authorized  and  Directed  to  issue  war- 
rants of  said  district  in  payment  of  said  necessary 
expense  and  raise  the  funds  for  the  payment  of  said 
warrants  as  provided  by  drainage  laws  of  the  State 
of  Idalio,  and  said  warrants  are  liereby  declared  to 
be  a  ]n-eferred  claim  against  said  district  and  a 
proper  maintenance  charge. 

Done  in  open  Court  at  Bonners  Ferry,  Idaho, 
this  16tli  day  of  March,  1925. 

W.  F.  McNAUGHTON. 
District  Judge.  [417] 

State  of  Idaho, 

Count}'  of  Boundary^ — ss. 

I,  Dollie  Bruce,  Clerk  Dist.  Court,  in  and  for  tlie 
County  and  State  aforesaid,  do  hereby  certify  tlie 
within  and  foregoing  to  be  a  full,  true  and  correct 
copy  of  the  whole  thereof,  of  Findings  of  Fact  nul 
Conclusions  of  Law  and  Decree  as  the  same  appears 
of  record  in  my  office  in  Book  5  Judgr^ments.  at 
Page  582. 

In  testimony  whereof  I  have  hereunto  set  my 
hand  and  affixed  my  official  seal,  this  19th  day  of 
March,  A.  D.  1925. 

(Seal)  DOLLIE  BRUCE, 

Clerk  District  Court, 
Boundary  County,  Idaho. 
By  H.  M.  MacNAMARA, 
Deputy.  [418] 
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Mr.  Wliitla:  Now  we  offer  in  evidence  Plain- 
tiff's exhibit  17,  being  a  petition  for  order  to  show 
cause  why  the  supplementary  decree  confimiing'  the 
assessment  in  Mirror  Lake  District  should  not  be 
set  aside;  also  the  decree  confirming  the  assessment 
in  Mirror  Lake. 

Mr.  Wilson:  This  contains  a  decree  confirming 
the  assessment  roll  of  all  the  land  in  the  Mirror 
Lake  Area  more  than  two  thousand  acres  which  was 
a  supplemental  roll.  This  was  done  in  1924  and  it 
has  nothiug  to  do  with  this  case.  We  admit  this  was 
assessed,  we  object  to  it  now  as  being  immaterial. 

The  Court :     It  will  be  admitted. 


PLAINTIFF'S  EXHIBIT  No.  17 
Admitted  Nov.  21,  1941 

[Title  of  State  Court  and  Cause.] 

PETITION  FOR  ORDER 
TO  SHOW  CAUSE 

Come  now  Georgia  A.  Morrison,  H.  W.  Mans- 
field, James  Deyoe,  Simond  McDonald  and  Frank 
Zinunerman  and  show  to  this  Honorable  Court  as 
follows : 

1. 

That  your  ])etitioner,  Frank  Ziiiunerman,  is  now 
the  owuer  of  the  pro]:)erty  formerly  owned  by  Mar- 
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(Plaintiff's  Exhibit  No.  17  continued) 
tin  Peterson  and  situate  in  Drainage  District  No.  1 
of  Boundary  Comity,  Idaho. 

2. 

That  all  of  your  ])etitioners  are  either  the  oriff:inal 
objectors  or  the  assio-nees  of  the  objectors  who  on 
August  Ifi,  1924,  filed  written  objections  to  the  con- 
firmation of  the  additional  and  supplemental  assess- 
ment roll,  filed  in  Drainage  District  No.  1,  Bonn- 
(lary  County,  Idaho,  to  which  original  objection 
reference  is  hereby  made  for  greater  certainty;  said 
written  objection  being  on  file  and  a  matter  of  ree- 
ord  in  this  action  in  the  above  entitled  court. 

3. 

That  the  basis  of  the  objection  filed,  as  herein- 
above set  forth,  was  that  land  of  the  objectors,  peti- 
tioners herein,  or  their  assigns,  was  not  suitably 
and  effectively  drained  and  that  the  same  could  not 
be  farmed  or  used  for  any  agricultural  ]^urposes. 

4. 

That  said  objection  having  been  taken  \\\)  with  the 
commissioners  of  the  Drainage  District  and  their 
attorney,  it  was  [419]  agreed  by  said  commissioners 
of  Drainage  District  No.  1  of  Boundary  Countv, 
Idaho,  that  a  sti])ulation  be  entered  into  between 
said  objectors  and  the  commissioners  whereby  said 
commissioners  wonld  within  a  reasonable  time  cause 
the  drainage  ditch  in  said  distiact  to  be  cleaned  out. 
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(Plaintiff's  Exhibit  No.  17  continued) 
deepened  and  improved  so  as  to  suitably  aiid  effec- 
tively drain  the  land  described  in  said  objection. 

5. 

That  a  stipulation  embodyino-  said  ag'reement  was 
prepared  and  signed  and  said  stipulation  is  on  file 
in  the  above  entitled  matter  in  this  Court,  and  ref- 
erence is  hereby  made  to  said  stipulation  for  greater 
certainty. 

6. 

Tliat  said  stipulation  also  ]^rovided  that  the  De- 
cree would  be  entered  in  the  matter  of  the  confirm?T- 
tion  of  said  additional  and  supplemental  assessment 
roll,  and  should  contain  an  order  to  be  made  by  the 
Court  directing  the  Commissioners  of  Drainage  Dis;- 
trict  No.  1,  Boundaiy  County,  Idaho,  to,  within  a 
reasonable  time,  clean  out,  deepen  and  improve  tho 
drainage  ditch  as  now  constructed  to  provide  for 
the  suitable  and  sufficient  drainage  of  the  land  of 
said  objectors,  and  on  the  20th  day  of  August,  10P4. 
this  Honorable  Court  made  a  Decree  in  this  cause 
which  contained  inter  alia,  tlie  following: 

Tt  is  further  ordered,  adjudged  and  decreed  that 
the  Commissioners  of  Drainage  District  No.  1  of 
Boundary  Connty,  Idaho,  within  a  reasonable  time, 
clean  out,  dee])en  and  im]n-ove  the  present  draina?^e 
ditch  so  as  to  suitably  and  effectively  drnin  the  Inn'l 
of  objectors,  to-wit: 
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(Plaintiff's  Exhibit  No.  17  continued) 
MIRROR  OR  SPROLL'S  LAKE  AREA 

Parcel  No. 

11— Accruing  to  Lot  2  See.  8,  Twp.  61,  N.  R.  1,  E.B.M. 
12— Accruing  to  Lot  3  Sec.  8,  Twp.  61,  N.  R.  1  E.B.M. 

[420] 
13_Aecruing  to  Lot  4,  Sec.  5.  Twp.  61  N.  R.  1  E. 
14— Accruing  to  Lot  3.  Sec.  5,  Twp.  61,  N.  R.  1  E. 

6_Accruing  to  Lot  5,  See.  4,  Twp.  61,  N.  R.  1  E.  less  N.  20 

feet 
7— Accruing  to  Lot  1,  Sec.  9,  Twp.  61,  N.  R.  1  E. 
8_Aecruing  to  Lot  2,  Sec.  9,  Twp.  61,  N.  R.  1  E. 
9— Accruing  to  Lot  3,  See.  9,  Twp.  61,  N.  R.  1  E. 

3 — Accruing  to  North  60  rods  of  Lot  4,  Sec.  4,  Twp.  61 
N.  R.  1  E. 

4 — Accruing  to  South  20  rods  of  Lot  5,  Sec.  4,  Twp.  61, 
N.  R.  1  E. 

5— Accruing  to  North  20  feet  of  Lot  5,  See.  4.  Twp.  61, 
N.  R.  1.  E. 

10— Accruing  to  Lot  1,  Sec.  8,  Twp.  61,  N.  R.  IE." 

and  the  Decree  herein  above  mentioned  is  now  on  file 
and  a  matter  of  record  in  this  Court,  reference  bein."' 
hereby  made  to  this  Decree  for  greater  certainty. 

7. 
That  yonr  ])etitioners  show  to  this  Honorable 
Court  that  a  reasonable  time  has  ela])sed  for  the 
Commissioners  of  Drainage  District  No.  1  to  carry 
out  the  order  of  this  Court;  that  your  objectors 
would  not  have  consented  to  the  confirmation  of  the 
additional  and  supplemental  assessment  roll  of  said 
commissioners,  had  said  conmiissioners  not  re]^re- 
sented  to  them  that  the}^  would  comply  to  the  order 
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(Plaintiff's  Exhibit  No.  17  continued) 
of  the  Court  relative  to  the  drainage  of  the  above 
described  land,  and  your  petitioners  show  to  this 
'Court  that  the  said  Order  of  the  Court  has  not  been 
complied  with,  and  that  a  heavy  assessment  has  been 
levied  against  the  lands  belonging  to  and  accruing 
to  the  petitioners  herein ;  that  said  lands  is  valueless 
for  any  purpose  whatsoever  and  your  petitioners 
are  unable  to  use  said  land  for  any  agricultural 
])urpose. 

Wherefore,  your  petitioners  pray  that  tliis  Hon- 
orable Court  shall  make  oi'der  citing  the  commis- 
sioners of  Drainage  District  No.  1,  Boundary 
County,  Idaho,  to  show  cause  why  the  [421]  Order 
of  the  Court,  heretofore  ordered  and  set  fortli,  lins 
not  been  complied  with,  and  what  reason  there  could 
be,  if  any,  why  the  Findings  of  Fact  and  Conclusions 
of  Law  and  Decree  heretofore  entered  in  the  matter 
of  said  additional  and  supplemental  assessment  roll 
should  not  be  vacated  and  set  aside. 

O.  C.  WILSON, 

Attorney  for  Petitioners 
Residence  and  P.  O.  Address 
P>onners  Ferry,  Idaho.  [422] 

State  of  Idaho, 

County  of  Boundary — ss. 

Frank  Zimmerman,  being  first  duly  sworn  on 
oath,  de])oses  and  says,-  that  he  is  one  of  the  above- 
nnmod  ])etitioners;  that  he  has  read  the  above  and 
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(Plaintiff's  Exhibit  No.  17  continued) 
foregoing  Petition  and  knows  tlie  contents  thereof 
and  believes  the  facts  therein  stated  to  be  true. 
FRANK  ZIMMERMAN. 

Subscribed  and  sworn  to  before  me  this  12th  day 
of  December,  1924. 

(Seal)  O.  C.  WILSON, 

Notary  Public  for  State  of  Idaho.  Residing  at  Bon- 
ners  Ferry. 

State  of  Idaho, 

County  of  Boundary — ss. 

Filed  Dec.  13,  1924  at o'clock M. 

DOLLIE  BRUCE, 

Clerk  of  District  Court, 

By 

Deputy.  [[423] 


[Title  of  State  Court  and  Cause.] 

STIPULATION 

It  is  stii)ulated  between  E.  W.  Wheelan,  Attorney 
for  Drainage  District  No.  1.  and  O.  C.  Wilson, 
Attorney  for  Georgia  A.  Morrison,  Martin  Peter- 
son, H.  W.  Mansfield,  James  DeYoe  and  Simon  Mc- 
Donald, objectors  who  have  heretofore  filed  objec- 
tions to  the  confirmation  of  the  Additional  and 
Supplemental  Assessment  Roll  filed  herein,  as 
follows: 
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1.  That  the  Commissioners  of  the  said  Drainage 
District  No.  1,  of  Bomidary  County,  Idaho  will, 
within  a  reasonable  time  clean  out,  deepen  and  im- 
prove the  present  drainage  ditch  so  as  to  suitably 
and  effectively  drain  the  land  described  in  the  ob- 
jections filed  herein  by  the  above  named  parties, 
and  that  in  the  decree  to  be  entered  herein,  there 
shall  be  inserted  an  order  to  be  made  by  the  coui't, 
directing"  tlio  Commissioners  to  clean  out,  deepen, 
and  improve  the  drainage  ditch  as  now  constructed 
within  a  reasonable  time,  to  provide  for  the  suitable 
and  sufficient  drainage  of  the  land  of  said  objectoi's, 
covered  by  the  objections  filed  herein. 

2.  That  all  of  the  objections  of  the  said  objectors 
be  withdrawn  and  dismissed. 

Dated  at  Bomiers  Ferry,  Idaho  this  20th  day  of 
August,  1924. 

E.  W.  WHEELAN, 

Attorney  for  Commissioners 
P.  O.  Address, 
Sandpoint,  Idaho. 

O.  C.  WILSON, 

Attorney  for  Objectors 
P.  O.  Address, 
Bonners  Ferry,  Idaho. 
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State  of  Idaho 

County  of  Boundary — ss. 

Piled  Aug.  20, 1924,  at  1 :45  o'clock,  P.  M. 
DOLLIE  BRITCE, 
Clerk  of  District  Court. 
By  H.  M.  MacNAMARA, 
Deputy.  [424] 


[Title  of  State  Court  and  Cause.] 

DECREE 

The  Commissioners'  Supplemental  Rejoort  in  the 
above  entitled  matter  came  regularly  on  to  be  heard 
before  Honorable  Herman  H.  Taylor  one  of  the 
Judges  of  the  above  entitled  Court,  objections  or 
remonstrances  having  been  filed  by  Cleorg'ia  A.  Mor- 
rison, Martin  Peterson,  H.  W.  Mansfield,  James 
DeYoe  and  Simon  McDonald  and  all  of  said  parties 
through  their  Attorney  having  filed  a  stipulation 
entered  into  with  the  Commissioners  of  said  Drain- 
age District,  for  the  dismissal  of  said  objections. 
Witnesses  were  sworn  and  examined  and  documen- 
tary evidence  was  introduced,  and  uj^on  considera- 
tion of  said  Supplemental  Report  of  the  Commis- 
sioners, the  records  and  files  in  said  proceeding,  the 
stipulation  entered  into  between  the  objectors  and 
the  District  and  the  evidence  introduced,  the  Conrt 
having  made  and  filed  herein  Findings  of  Fact  and 
Conclusions  of  Law. 
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Wherefore,  It  is  Ordered,  Adjudged  and  Decreed 
that  all  objections  of  the  objectors  be,  and  the  same 
are  hereby  dismissed.  It  is  further  ordered  ad- 
judged and  decreed  that  Exhibit  ''D"  attached  to 
the  Supplemental  Report  of  the  Conunissioners  is 
a  full,  true  and  correct  list  of  the  owners  and 
parties  interested  in  the  land  included  in  said 
Drainage  District,  and  subject  to  assessment  as  set 
forth  in  the  Assessment  Roll  filed  as  part  of  said 
Supplemental  Report,  and  the  description  of  each 
parcel  of  the  reclaimed  area  of  Sproll's  or  Mirror 
Lake,  or  Fry  Lake,  accruing  to  each  Govermneiital 
subdivision  bordering  on  either  of  said  Lakes  is 
established  as  follows: 

The  following  is  a  descri])tion  of  each  parcel  or 
subdivision  into  which  the  reclaimed  area  of  Sproll's 
or  Mirror  Lake  has  been  divided,  but  there  is  ex- 
cluded fi'oiii  each  of  said  subdivisions  any  portion 
of  the  drainage  canal  or  ditch,  or  any  lateral  ditch, 
as  the  same  is  now  constructed  which  may  lie 
within  the  boundaries  of  any  of  said  subdivisions, 
with  a  strip  of  land  fifty  (50)  feet  in  width,  being 
ten  (10)  feet  on  the  southerly  side  and  foi'ty  (40) 
feet  (ui  the  ncu'therly  side  of  the  center  line  of  said 
main  ditch  as  said  ditch  is  hereinafter  described, 
to-wit:  [425] 

1. 
That  portion  of  the  reclaimed  area  accruing  to 
Lot  2,  Section  4,  Township  61  North,  Range  1  East 
B.  M.,  to-wit: 
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Beginning'  at  the  meander  corner  to  fractional 
Section  4,  T.  61  N.,  R.  1  E.  B.  M.,  and  fractional 
Section  33,  Township  62  N.,  R.  1  E.B.M.;  thence 
S.  77°  52'  W.  1441  feet  to  a  point;  thence  S.  0°  6' 
W.  989  feet  to  a  point;  thence  east  1460  feet,  more 
or  less  to  a  point  of  intersection  with  the  Govern- 
ment meander  of  the  easterly  boundary  of  said 
Lake,  which  point  is  the  S.W.  corner  of  said  Lot  4, 
thence  N.  4°  W.  along  the  said  Government 
Meander  1297.3  feet  to  the  Y>omt  of  beginning. 
The  area  enclosed  is  38.82  acres,  more  or  less. 

Owner:  Henry  Wendell 

Mortgagee:  Chas.  Trautf ether. 

2. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  3,  Section  4,  Township  61  North,  Range  1  East 
B.  M.,  to-wit: 

Begining  at  a  point  which  is  the  sonthwest  corner 
of  Lot  2,  and  the  northwest  corner  of  Lot  3,  Section 
4,  Township  61  N.,  R.  1  E.  B.  M. ;  thence  along  the 
westerly  line  of  said  Lot  3,  south  4°  E.  346.7  feet, 
south  7'  W.  983  feet  to  the  southwest  corner  of  said 
Lot  3;  thence  west  on  the  east  and  west  center  line 
of  said  Section  4,  1250.5  feet  to  a  point:  thence 
north  6°  18'  W.  1320  feet  to  a  point;  thence  east 
1460  feet  to  the  point  of  beginning. 

The  area  enclosed  is  39.64  acres,  more  or  less. 
Owner:  Henry  Wendell 
Mortgagee:  Chas.  Trautf  ether. 
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3. 

That  portion  of  the  reclaimed  area  accruing-  to  the 
north  sixty  (60)  rods  of  Lot  4,  Section  4,  Twp.  61 
North,  Range  1  East  B.  M.,  to-wit : 

Beginning  at  a  point  which  is  the  intersection  of 
the  east  and  west  center  line  of  Section  4,  Twp.  61 
North,  Range  1  East  B.  M.,  and  the  Government 
meander  on  the  easterly  boundary  of  Sproll's  Lake, 
which  point  is  south  4°  West  1644  feet  and  thence 
South  7°  West  983  feet  from  the  meander  corner  of 
fractional  section  4  as  above  mentioned  and  frac- 
tional section  33,  Twp.  62  North,  Range  1  East 
B.  M.,  thence  west  on  said  east  and  west  center  lino 
of  said  Section  4,  1250..')  feet  to  the  easterly  side  of 
the  Main  Lateral  Drainage  District;  thence  soutli- 
erly  along  the  easterly  side  of  said  Drainage  Ditoli 
990  feet  to  a  point;  thence  east  1343.4  feet  to  the 
Government  Meander  line  on  the  easterly  side  of 
said  Sproll's  Lake;  thence  along  the  said  Govern- 
ment Meander  North  8'  15'  West  510.2  feet  to  a 
point;  thence  North  7°  East  469  feet  to  the  point  of 
beginning. 

The  area  enclosed  is  28.73  acres,  more  or  less. 

Owner:  H.  W.  Mansfield. 

4. 

That  i)ortion  of  the  reclaimed  area  accruing  to 
the  soiith  twenty  (20)  rods  of  Lot  4,  Section  4,  Tw]). 
61  North,  Range  1  East  B.M.  to-wit: 

Beginning  at  a  point  which  is  the  intersection  of 
the  Government  Meander  of  the  easterly  boundary 
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of  Sproll's  Lake  and  the  east  and  west  line  which 
is  330  feet  north  of  the  South  boundary  of  T^ot  4, 
Section  4,  T.  61  N.,  R.  1  E.  B.  M.;  thence  west 
1343.4  feet  to  the  easterly  line  of  the  Main  Tjateral 
Drainage  Ditch  right  of  way ;  thence  southerly  along- 
said  right  of  way  330  feet  to  a  point  on  the  south 
line,  extended,  of  said  Lot  4:  thence,  east  1420  feet 
to  the  Government  meander  and  the  southwest  cor- 
ner of  said  Lot  4:  thence  northerly  to  th.e  ])oint  of 
beginning.  [426] 

The  area  enclosed  is  9.64  acres,  more  or  less. 

Owner:  James  A.  DeYoe 

Mortgagee:  Federal  Land  Bank. 

5. 

That  portion  of  the  reclaimed  area  accruing  to 
the  north  twenty  (20)  feet  of  Lot  5  of  Section  4. 
Twp.  61  North,  Range  1  East  B.  M.,  to-wit : 

Beginning  at  a  ]:»oint  on  the  Government  Meander 
which  ])oint  is  the  northwest  corner  of  Lot  5,  Sec- 
tion 4,  Twp.  61  N.,  R.  1  E.B.M.:  thence  West  1420 
feet  to  a  point  on  the  easterly  line  of  the  Main 
Lateral  Drainage  Ditch  right  of  way;  thence  south- 
erly along  said  right  of  way,  20  feet  to  a  point ; 
thence  east  1423  feet  to  a  point  on  the  said  Govern- 
ment Meander  which  point  is  20  feet  south  of  the 
North  line  of  said  Lot  5;  thence  northerly  along 
said  meander  to  the  point  of  beginning. 
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The  area  enclosed  is  .83  acres,  more  or  less. 

Owner :  James  A.  DeYoe 

Mortgagee :  Federal  Land  Bank. 

6. 

That  portion  of  the  reclaimed  area  accruing"  to 
Lot  5,  Section  4,  To\Ynship  61  North,  Range  1  East 
B.  M.,  less  the  north  20  feet,  to-wit: 

Beginning  at  the  meander  corner  to  fractional 
sections  4  and  9,  Township  61  North,  Range  1  East 
B.  M.,  thence  following  tlie  Government  Meander 
around  the  easterly  side  of  Sproll's  Lake,  north 
411/2°  east  330  feet,  North  13"  East  284;  North  34° 
West  502  feet;  north  79%°  West  792  feet;  North 
8V2°  West  258.8  feet  to  a  point  20  feet  south  of  tlie 
North  line  of  Lot  5,  Section  4,  Township  61  Nortli, 
Range  1,  East  B.M. ;  thence  west  1423  feet  to  tlie 
easterly  side  of  the  Main  Lateral  Drainage  Ditch : 
thence,  southerly  along  the  easterly  side  of  said 
ditch  450  feet  to  a  point :  thence  southeasterly  2438.2 
feet  to  the  point  of  beginning. 

The  area  enclosed,  exclusive  of  the  area  withiji  tlie 
Great  Northern  right  of  way  across  the  above  de- 
scribed land,  is  38.95  acres,  more  or  less. 

Owner:  Martin  Peterson. 

7. 
That  ]:)ortion  of  the  reclaimed  area  accruing  to 
Lot  1,  Section  9,  Townshi])  61  North,  Range  1  East 
B.  M.,  to-wit : 
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Beginning  at  the  meander  corner  to  fractional 
sections  4  and  9,  Township  61  North,  Range  1  East 
B.  M. ;  thence  following  the  GoA^ernment  meander 
around  the  easterly  and  southerly  side  of  SproU's 
Lake  South  411/2°  West  208  feet;  south  70^  west 
197.6  feet  to  intersection  with  the  North  and  south 
center  line  of  said  Section  9,  thence  North  61°  West 
2335  feet  to  a  point  where  the  main  Lateral  Drain- 
age Ditch  turns  northerly;  thence  southeasterly 
2438.2  feet  to  the  point  of  beginniiig. 

The  area  enclosed,  exclusive  of  the  Great  Northerii 
right  of  wny  across  the  above  described  land,  is 
7.65  acres,  more  or  less. 

Owner:  Roger- Youmans  Lumber  Company. 

8. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  No.  2,  Section  9,  Township  61  North,  Range  1 
East  B.  M..  to-wit : 

Begimiing  at  a  point  which  is  the  intersection  of 
the  Government  meander  of  the  southerly  boundary 
of  SproU's  or  Mirror  Lake  and  the  north  and  south 
center  line  of  Section  9,  Township  61  North,  Range 
1  East  B.  M.,  which  point  is  S.  41i/o°  W.  208  feet, 
and  S.  70^  W,  197.6  feet  from  the  meander  corner 
to  Fractional  sections  4  and  9  of  said  [427]  Tom'U- 
ship  and  Range;  thence  N.  61°  W.  1575  feet  to  a 
])oint:  thence  S.  830  feet,  more  or  less,  to  the  N.W. 
corner  of  Lot  2  of  said  Sec.  9:  thence  easterlv  alon'^- 
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the  said  Government  meander  to  the  point  of  be- 
gimiing. 

The  area  enclosed,  exclusive  of  the  Great  North- 
ern right  of  way,  across  the  above  described  area  is 
10.36  acres,  more  or  less. 

Owner:  Martin  Peterson. 

9. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  3  of  Section  9,  Township  61  North,  Range  1 
East  B.  M.,  to-wit : 

Beginning  at  the  meander  corner  to  fractional 
Sections  8  and  9  township  61  North,  Range  1  Ea^;t 
B.  M. ;  thence  north  along  the  westerly  line  extended 
of  said  Sec.  9,  1602  feet  to  the  southerly  side  of 
the  main  Lateral  drainage  ditch,  thence  easterly 
along  the  southerly  side  of  the  said  Drainage  ditch 
675  feet  to  a  point  where  said  ditch  turns  northerly ; 
thence  S.  61°  E.  760  feet  to  a  point;  thence  S.  830 
feet,  more  or  less,  to  the  northeast  corner  of  Lot  3 
of  said  Sec.  9;  thence,  westerly  following  the  Gov- 
ernment meander  along  the  southerly  side  of 
Sproll's  Lake  to  the  point  of  beginning. 

The  area  enclosed  is  57.32  acres,  more  or  less. 

Owner:  Martin  Peterson. 

10. 
That  portion  of  the  reclaimed  area  accruing  to 
Lot  1,  Section  8,  Township  61  North,  Range  1  Enst 
B.  M.,  to-wit : 
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Beginning  at  the  meander  corner  to  fractional 
Sections  8  and  9,  Twp.  61  North,  Range  1  E.B.M. ; 
thence  following  the  said  Government  Meander  in 
said  Section  8,  North  53°  West  313  feet  to  a  point ; 
S.  81°  West  396  feet  to  a  point;  South  88^  45'  West 
672.2  feet  to  a  point  on  tlie  west  line  of  said  Lot  1, 
thence  North  1790  feet  to  the  southerly  side  of  the 
Main  Lateral  Drainage  Ditch  as  now  constructed; 
thence  easterly  along  the  sontherly  side  of  said 
ditch  1332  feet  to  the  east  line  extended  of  said 
Section  8;  thence  south  1602  feet  to  the  point  of 
beginning. 

The  area  enclosed  is  48.84  acres,  more  or  less. 

Owner:  Simon  McDonald 

Mortgagee :  Oregon  Mortgage  Co. 

11. 

That  ]iortion  of  the  reclaimed  area  accruing  to 
Lot  2,  Section  8,  Township  61  North,  Range  1  East 
B.  M.,  to-wit : 

Beginning  at  a  point  on  the  Government  Meander 
line  in  Section  8,  Tw]).  61  N.,  R.  1  E.  B.  M.,  which 
point  is  1313  feet  W.  and  111.8"  N.  of  the  meander 
corner  to  fractional  sections  8  and  9  of  said  Town- 
shi]i  and  Range;  thence  along  the  above  government 
meander  in  said  Sec.  8,  S.  88°  45'  W.  515.8  feet;  N. 
60°  W.  726  feet;  N.  27°  W.  172  feet;  N.  85"  W.  100 
feet  to  the  northwest  corner  of  Lot  2  of  said  Sec- 
tion S:  thence  N.  2503.2  feet  to  the  southerly  side  (vp 
the  main  lateral  ditch  right  of  wav;  thence  easterlv 
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along  the  southerly  side  of  said  ditch  right  of  way, 
1872  feet  to  a  point ;  thence  S.  1790  feet  to  the  point 
of  beginning. 

The  area  enclosed  is  66.39  acres,  more  or  less. 

Owner:.  Georgia  A.  Morrison.  [428] 

12. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  3,  Section  8,  Township  61  North,  Range  1  East 
B.  M.,  to-wit : 

Beginning  at  the  Government  meander  corner  to 
fractional  Sections  5  and  8,  Twp.  61  N.,  R.  1  E.B.M. ; 
thence  east  along  the  section  line,  extended,  between 
said  Sections  5  and  8;  475  feet  to  a  point;  thence 
S.  174.7  feet  to  an  intersection  with  the  Government 
meander  along  the  south  side  of  SproH's  Tak(>: 
thence  northwesterly  along  said  meander  to  tlie 
point  of  beginning. 

The  area  enclosed  is  1.65  acres,  more  or  less. 

Owner:  Georgia  A.  Morrison. 

13. 

That  ]7ortion  of  the  reclaimed  area  accruing  to 
Lot  4,  Section  5,  Township  61  North,  Range  1  East 
B.  M.,  to-wit : 

Beginning  at  the  meander  corner  to  fractional 
sections  5  and  8  Twp.  61  N.,  R.  1  E.B.M. :  thence 
east  along  the  section  line  extended,  between  said 
sections  5  and  8  a  distance  of  475  feet  to  a  ]^oint: 
thence,  north  1320  feet  to  a  point;  thence  West  1150 
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feet  to  an  intersection  with  the  Government  Mean- 
der of  Sproll's  Lake,  which  ])oint  is  tlie  X.  E.  cor- 
ner of  Lot  4,  of  Sec.  5  of  the  above  Township  and 
Ran£!:e;  thence  sontlieasterly  f(ilh>wino-  the  above 
meander  to  the  point  of  beginning-. 

The  area  enclosed  is  23..39  acres,  more  or  less. 

Owner:  Georgia  A.  Morrison. 

14. 

Tliat  ])ortion  of  the  reclaimed  area  accruing  to 
Lot  3.  Section  5,  Townshi])  61  North,  Range  1  East 
B.  M.,  to-wit : 

Beginning  at  the  meander  corner  to  fractional 
sections  5  and  6,  Township  61  North,  Range  1  East 
B.  M.:  thence  N.  33°  E.  1119  feet  to  a  point  on  the 
southwesterly  side  of  the  main  lateral  drainage 
ditch  right  of  way:  thence,  following  in  a  sontli- 
easterly direction  along  the  southwesterly  side  of 
sai'I  right  of  way,  2334  feet  to  a  ])oint;  thence, 
south  1008.5  feet  to  a  ])oint:  thence,  west  1150  feet 
to  an  intersection  with  the  Government  meander  of 
Sproll's  Lake,  which  is  the  S.E.  corner  of  Lot  No. 
3  of  Section  5  of  the  aboA'e  Township  and  Range; 
thence  northwestei'ly,  following  the  said  meander  to 
the  point  of  beginning. 

The  area  enclosed  is  55.02  acres,  more  or  less. 

Owner:  Georgia  A.  Morrison. 
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15. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  7,  Section  6,  Twp.  61  North,  Range  1  East 
B.  M.,  to-wit : 

Beginning  at  the  meander  corner  to  fractional 
Sections  5  and  6,  Twp.  61  North,  Range  1  East 
B.  M. ;  thence  along  the  said  Government  meander 
in  Section  6,  North  42°  West  452.2  feet  to  a  point 
on  the  east  and  west  center  line  of  said  Secti<m  6; 
thence  North  46°  East  1041.4  feet  to  a  jioint  on  the 
southwesterly  side  of  the  main  lateral  drainage 
ditch,  thence  south  33^  West  1119  feet  to  the  point 
of  beginning. 

The  area  enclosed  is  5.81  acres,  more  or  less. 

Owner:  B.  Nels  Peterson.  [429] 

16. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  1,  Section  6,  Twp.  61  N.,  R.  1  E.  B.  M.,  to-wit : 

Beginning  at  the  closing  corner  of  Sections  5  and 
6,  Twp.  61  N.,  R.  1  E.  B.  M. ;  thence  southwesterly 
following  the  Government  meander  to  the  southeast 
corner  of  Lot  1  of  said  Section  6;  thence,  east  990 
feet  to  a  point  on  the  westerly  side  of  the  main 
lateral  drainage  ditch  right  of  way;  thence,  north- 
erly and  northwesterly  along  the  westerly  and  south- 
westerly sides  of  said  right  of  way,  1435.8  feet  to 
a  point  10  feet  west  of  the  corner  for  sections  31 
and  32,  Twp.  62  N.,  R.  1  E.B.M.,  on  the  13th  Stand- 
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arcl  parallel  north;  thence  west  190  feet  to  the  point 
of  begimiiiig. 

The  area  enclosed  is  23.55  acres,  more  or  less. 

Owner:  Samuel  M.  Murphy. 

Holder  Contract  to  Purchase:  John  A.  Hanson. 

17. 

That  portion  of  the  reclaimed  area  accrumg  to 
Lot  6,  Section  6,  Twp.  61  N.,  R.  1  E.B.M.,  to-wit: 

Beginning  at  the  southeast  corner  of  Lot  6,  Sec- 
tion 6,  Twp.  61  N.,  R.  1  E.B.M.;  thence  N.  46°  E. 
1041.4  feet  to  a  point  on  the  westerly  side  of  the 
main  lateral  drainage  ditch  right  of  way;  thence 
northerly  along  the  westerly  side  of  said  right  of 
way  725  feet  to  a  point;  thence  West  990  feet  to 
the  N.E. Corner  of  said  Lot  6;  thence  southerly 
along  the  Government  meander  of  Sproll's  Lake  to 
the  point  of  begimiing. 

The  area  enclosed  is  27.14  acres,  more  or  less. 

OwTier:  Samuel  M.  Murphy 

Holder  Contract  to  Purchase:  John  A.  Hanson. 

18. 

That  jjortion  of  the  reclaimed  area  accruing  to 
Lot  1,  Section  5,  Township  61  N.,  R.  1  East  B.  M., 
to-wit : 

Beginning  at  the  meander  corner  on  the  13th 
Standard  Parallel  North,  which  is  the  northeast 
corner  of  Lot  1  of  Sec.  5,  T.  61  N.,  R.  1  E.B.M.; 
thence  S.  79°  28'  E.  1632  feet  to  a  point;  thence 
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S.  0°  06'  W.  986  feet  to  a  point  thence  S.  1°  57'  E. 
1270  feet  to  a  point,  50  feet  north  of  the  center  of 
the  main  Lateral  Drainage  Ditch  as  now  con- 
structed; thence  southwesterly  parallel  to  and  50 
feet  distant  from  the  center  line  of  said  ditch  70.7 
feet  at  a  point;  thence,  following  down  said  Main 
Lateral  Drainage  ditch  on  the  right  hand  side 
thereof  and  40  feet  fromm  the  center  line  thereof 
5675  feet  to  a  point  on  the  north  and  south  center 
line  of  said  Section  5;  thence  N.  2940  feet  to  the 
34^  corner  for  the  north  side  of  said  Section;  thence 
east  along  the  north  line  extended  of  said  Section  5, 
to  the  Standard  Meander  corner  to  fractional  sec- 
tion 32,  T.  62  N.,  R.  1  East  B.M.,  and  the  above 
Section  5,  and  the  N.W.  corner  of  said  Lot  1; 
thence,  following  the  meanders  in  said  Section  5, 
south  1241  feet;  S.  14°  E.  1056  feet;  thence  S.  63° 
_E.  990  feet;  N.  28°  W.  924  feet;  N.  1°  E.  1122  feet; 
N.  14°  W,  792  feet  to  the  point  of  beginning. 
The  area  enclosed  is  262,29  acres,  more  or  less. 

Owner:  Simon  McDonald 

Mortgagee:  Oregon  Mortgage  Company.  [430] 

19. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  2  of  Section  5,  Township  61  North,  Range  1 
East  B.  M.,  to- wit: 

Begimiing  at  the  meander  corner  which  is  the 
northeast  corner  of  Lot  2,  Section  5,  Twp.  61  N., 
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R.  1  E.B.M. ;  thence  east  on  the  13th  Standard 
Parallel  North  1051.9  feet  to  the  Y^  corner  for 
said  Sec.  5;  thence  S.  2940  feet  to  a  point  on  the 
northerh^  line  of  the  Main  Lateral  Drainage  Ditch 
right  of  way;  thence  northwesterly  and  northerly 
along  the  said  right  of  way  approximately  4495 
feet  to  an  intersection  with  the  said  13th  Standard 
Parallel  north;  thence  east  on  said  Standard  paral- 
lel to  the  meander  corner  which  is  the  N.W.  corner 
of  said  Lot  2;  thence  following  the  Government 
meander  around  the  said  Lot  2,  S.  8°  15'  E.  891  feet; 
S.  18°  E.  792  feet;  S.  58°  E.  264  feet;  N.  74°  30'  E. 
126  feet;  N.  15°  W.  1188  feet;  N.  4°  W.  594  feet 
to  the  point  of  begimiing. 

The  area  enclosed  is  103.11  acres,  more  or  less. 

Owiier:  Simon  McDonald 

Mortgagee:  Oregon  Mortgage  Company. 

20. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  1,  Section  32,  Township  62  North,  Range  1  East 
B.M.,  to-wit : 

Beginning  at  the  S.W.  corner  of  Lot  1,  Section  32, 
Twp.  62  N.,  R.  1  E.  B.  M.,  said  corner  being  com- 
mon also  to  Lot  No.  5  of  said  Section;  thence,  West 
700  feet  to  an  intersection  with  the  north  and  south 
center  line  of  said  Section  32;  thence  N.  on  said 
north  and  south  center  line  630  feet  to  the  Govern- 
ment Meander  line  and  Lot  corner  common  to  Lots 
1  and  2  of  said  Sec.  32  thence  easterly  and  south- 
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easterly  along  said  meander  to  the  point  of  begin- 
ning, 

'J'he  area  enclosed  is  8.7  acres,  more  or  less. 

Owner:  Simon  McDonald 

21. 

That  portion  of  the  reclaimed  area  accrumg  to 
Lot  2,  Section  32,  Township  62  Nor-th,  Range  1  East 
B.M.,  to-wit : 

Beginning  at  the  S.E.  corner  of  Lot  2,  Section  32, 
Township  62  North,  Range  1  East  B.  M. ;  thence 
south  along  the  north  and  south  center  line  of  said 
Section  32 ;  630  ft.  to  a  point ;  thence  west  1320  feet 
to  a  point ;  thence  N.  240  feet  to  the  S.W.  corner  of 
said  Lot  2 ;  thence,  following  the  Government  mean- 
der northeasterly  and  east  to  the  point  of  beginning. 

The  area  enclosed  is  13.25  acres,  more  or  less. 

Owner:  Simon  McDonald. 

22. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  3,  Section  32,  Township  62  North,  Range  1 
East  B.M.,  to-wit: 

Beginning  at  the  S.E.  corner  of  Lot  No.  3,  Sec- 
tion 32,  Township  62  North,  Range  1  East  B.M., 
which  corner  is  also  common  to  Lot  No.  2  of  said 
Section  32;  thence  S.  210  feet  to  a  point;  thence 
west. 270  feet  to  the  Clove rnment  Meander;  thence 
following  said  meander  northwesterly  and  north- 
easterly to  the  point  of  beginning. 

The  area  enclosed  is  .89  acres,  more  or  less. 
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Also  area  described  as  follows:  Beginning  at  a 
point  which  is  53.1  feet  north  and  14.2  feet  E.  from 
the  S.W.  corner  of  said  Section  32;  thence  along 
the  Government  Meander  in  said  Section  32,  N.  15 '^ 
E.  1331  feet;  N.  71°  E.  462  feet;  S.  59°  45'  E.  165 
feet  to  the  south  line  of  said  Lot  3;  thence  W.  235 
feet  to  a  ])oint;  thence,  southerly  to  a  [431]  point 
on  the  13th  Standard  parallel  North  which  point  is 
527.6  feet  east  of  the  S.W.  corner  of  said  Sec.  32; 
thence  West  470  feet  on  said  Standa]xl  ])arallel  to 
the  easterly  line  of  the  Main  Lateral  Dramage  Ditch 
right  of  way;  thence  northwesterly  to  the  point  of 
beginning. 

The  area  enclosed  is  12.67  acres,  more  or  less. 

Owner:  Simon  McDonald. 

23. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  4,  Section  32,  Township  62  North,  Range  1  East 
B.  M.,  to-wit: 

Beginning  at  the  meander  corner  which  is  the 
S.E.  corner  of  Lot  4,  Sec.  32,  Twp.  62  N.,  R.  1 
E.B.M. ;  thence  east  1227.9  feet  to  the  1/4  corner  set 
for  the  south  line  of  said  Section  32 ;  thence  N.  1320 
feet  to  a  point;  thence  West  1560  feet  to  the  gov- 
ermnent  meander  and  the  N.  E.  corner  of  said  Lot 
4;  thence  southerly  along  the  said  Government 
meander  to  the  point  of  beginning. 

The  area  enclosed  is  37.40  acres,  more  or  less. 
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Also  an  area  described  as  follows: 

Beginning  at  the  meander  corner  which  is  the 
S.  W.  corner  of  said  Lot  4,  thence  west  527.6  feet 
to  a  point;  thence,  northerly  1320  feet  to  the  north 
line  of  said  Lot  4;  thence  east  235  feet  to  the  Gov- 
ernment Meander  and  the  N.  W.  corner  of  said  Lot 
4 ;  thence,  southerly  along  said  meander  to  the  point 
of  begimiing. 

The  area  thus  enclosed  is  11.79  acres,  more  or  less. 

The  total  area  accruing  to  said  Lot  4  is  49.19 
acres,  more  or  less. 

Owner:  Simon  McDonald. 

24. 

That  jDortion  of  the  reclaimed  area  accruing  to 
Lot  5,  Section  "32,  Township  62  North,  Range  1  East 
B.  M.,  to-wit: 

Begimiing  at  the  Government  meander  corner 
which  is  the  southwest  corner  of  Lot  5,  Section  32, 
Township  62  North,  Range  1  E.B.M. ;  thence  west 
992.  feet  to  the  '4:  section  corner  set  for  the  south 
line  of  said  Section  32;  thence  N.  1320  feet  to  a 
point ;  thence  east  700  feet  to  the  Government  Mean- 
der and  the  northwest  corner  of  said  Lot  5;  thence, 
southerly  along  said  meander  to  the  point  of  be- 
ginning. 

The  area  enclosed  is  24.70  acres,  more  or  less. 
Owner:  Henry  L.  Shively 
Holder  Contract  to  Purchase;  Harry  S.  Row. 
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25. 

That  portion  of  the  reclaimed  area  accruing-  to 
Lot  6,  Section  32,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  the  meander  corner  to  fractional 
Sections  32  and  33  Twp.  62  North,  Range  1  East 
B.  M.,  thence  south  on  the  Section  line  extended 
between  said  Sections  32  and  33,  734.7  feet  to  a 
point  on  the  13th  Standard  parallel  North,  thence 
east  along  said  parallel  467.5  feet  to  a  point ;  thence 
South  0°  06'  West  300  feet  to  a  point ;  thence  North 
79°  28'  West  1632  feet  to  the  meander  corner  on 
said  Standard  parallel  63  chains  east  of  the  Stand- 
ard  section    corner;   said    Section   32   and    Section 

31  of  the  same  Township  and  Range;  thence  fol- 
lowing the  Government  meander  in  said   Sections 

32  North  34°   30'  East  528  feet;  North   70°    east 
876  feet  to  the  point  of  beginning.  [432] 

The  area  enclosed  is  18.51  acres,  more  or  less. 

Owner:  Henry  L.  Shively. 

Holder  Contract  to  Purchase:  Harry  S.  Row\ 

26. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  2,  Section  33,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  the  meander  corner  to  fractional 
sections  32  and  33  Twp.  62  North,  Range  1  East 
B.  M.,  thence  following  the  Government  meander 
in  said  Section  33  North,  69°  East  1056  feet; 
North  82°  East  331.4  feet  to  the  east  line  of  Lot 
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2  of  said  Section  33;  thence  South  1260  feet  to  the 
13th   Standard  parallel  North;   thence  West   1320 
feet   to   a   point;   thence   North   734.7   feet   to   the 
point  of  beginning. 

The  area  enclosed  is  29.5  acres,  more  or  less. 

Owner:  Martin  Peterson. 

27. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  1,  Section  33,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  the  Standard  meander  corner  to 
fractional  Section  33;  thence  South  77°  52'  West 
1441  feet  to  a  point;  thence  North  0°  06'  East  300 
feet  to  a  point  on  the  13th  Standard  parallel, 
North;  thence  East  852.5  feet  to  a  point;  thence 
north  1260  feet  to  a  point  on  the  Government 
meander  of  Sproll's  lake;  thence  following  said 
Government  meander  North  82°  East  193.8  feet; 
S.  42°  East  396  feet;  S.  7°  30'  East  900  feet  to 
the  point  of  beginning. 

The  area  enclosed  is  16.51  acres,  more  or  less. 

Owner:  James  Henry  McDonald. 
Mortgagee:  Mrs.  B.  F.  Shaver. 

The  following  is  a  description  of  each  parcel 
or  subdivision  into  which  the  reclaimed  area  of 
Fry's  Lake  has  been  divided,  but  there  is  ex- 
cluded from  each  of  said  subdivisions  any  portion 
of  the  drainage  canal  or  ditch,  or  any  lateral  ditch, 
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as  the  same  is  now  constructed  which  may  lie  within 
the  boundaries  of  any  of  said  subdivisions,  with  a 
strip  of  land  fifty  (50)  feet  in  width,  being  twenty- 
five  (25)  feet  on  each  side  of  the  center  line  of 
said  main  ditch  as  said  ditch  is  hereinafter  de- 
scribed, to-wit: 

I. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  3,  Section  29,  Township  62  North,  Range  1 
East  B.  M.,  excepting  the  east  400  feet  thereof, 
to-wit : 

Beginning  at  a  j)oint  which  is  north  88i/^°  West 
400;  24  feet  from  the  Government  Meander  which 
is  the  Southeast  corner  of  Lot  3,  Section  29,  Twp. 
62  North,  Range  1  East  B.  M,,;  thence  south  on 
a  line  400  feet  distant  and  parallel  with  the  North 
and  south  center  line  of  said  Section  29  1638.7  feet 
to  a  point;  thence  north  39°  30'  West  1011.2  feet 
to  a  point;  thence  westerly  270  feet  to  a  point; 
thence  north  520  feet  to  a  point  on  the  Government 
Meander  and  the  southwest  corner  of  said  Lot  3; 
thence  easterly  along  said  meander  to  the  point 
of  beginning. 

The  area  enclosed  is  18.99  acres,  more  or  less. 

Owner :  Martin  Woldson 

Holder  Contract  to  Purchase :  John  Davidson  [433] 

2. 
That  portion  of  the  reclaimed  area  accruing  to 
Lot  4,   Section  29,   Township   62   North,   Range   1 
East  B.  M.,  to-wit: 


236  Martin  Woldson  vs. 

(Plaintiff's  Exhibit  No.  17  continued) 
Beginning  at  the  Government  meander  corner 
which  is  the  Southwest  corner  of  Lot  4,  Section  29, 
Township  62  North,  Range  1  East,  B.  M.;  thence 
easterly  along  the  Government  meander  1320  feet 
to  the  southeast  corner  of  said  lot  4;  thence  south 
520  feet  to  a  point;  thence  westerly  on  a  line  to 
intersect  the  west  line  of  said  Section  29  at  a 
point  827  feet  south  of  the  Northwest  corner  of 
said  section ;  thence  north  to  the  point  of  beginning. 
The  area  enclosed  is  15.42  acres,  more  or  less. 

Owner:   Martin  Woldson. 

Holder  Contract  to  Purchase:  John  Davidson 

3. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  5,  Section  29,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  the  Government  Meander  corner 
which  is  the  Northwest  corner  of  Lot  5,  Section 
29,  Township  62  North,  Range  1  East  B.  M. ;  thence 
southeasterly  along  the  Government  meander  to 
intersect  the  center  line  of  said  Section  29  at  the 
southeast  corner  of  said  Lot  5;  thence  east  to  the 
etablished  center  of  said  Section  29;  thence  north 
39''  30'  West  1640  feet  to  a  point;  thence  westerly 
on  a  line  to  intersect  the  west  line  of  said  Section 
29,  at  a  point  827  feet  south  of  the  northwest  corner 
thereof;  thence  south  to  the  point  of  beginning. 

The  area  enclosed  is  34.99  acres,  more  or  less. 

Owner:  Martin  Woldson. 

Holder  Contract  to  Purchase:  John  Davidson 
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4. 

That  portion  of  the  reclaimed  ai'ea  accruing-  to 
Lot  6,  Section  29,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning-  at  the  northeast  corner  of  Lot  6,  Sec- 
tion 29,  Township  62  North,  Range  1  East  B.  M. ; 
thence  east  on  the  east  and  west  center  line  of  said 
section  to  the  established  center  thereof;  thence 
south  on  the  north  and  south  center  line  of  said 
Section  1320  feet  to  a  point;  thence  west  640  feet 
to  the  southeast  comer  of  said  Lot  6;  thence  north- 
westerly along  the  Government  meander  to  the  point 
of  beginning. 

The  area  enclosed  is  31.68  acres,  more  or  less. 

Owner:  Martin  Woldson 

Holder  Contract  to  Purchase:  John  Davidson 

5. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  7,  Section  29,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  the  northeast  corner  of  Lot  7, 
Section  29,  Township  62  North,  Range  1  E.  B.  M. ; 
thence  east  640  feet  to  the  North  and  south  center 
line  of  said  Section  29;  thence  south  630  feet  to 
the  Government  meander  and  the  corner  of  said 
Lot  7;  thence  northwesterly  along  the  said  Govern- 
ment meander  to  tjie  point  of  beginning. 
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The  area  enclosed  is  3.05  acres,  more  or  less. 

Owner:  Martin  Woldson. 

Holder  Contract  to  Purchase:  John  Davidson  [434] 

6. 

That  portion  of  the  reclaimed  area  accruing  to 
a  strip  of  land  in  Lot  3  of  Section  29,  Township 
62  North,  Range  1  East  B.  M.,  said  strip  of  land 
being  14  feet  wide  on  the  west  end,  16  feet  wide 
on  the  east  end  and  bordering  the  north  shore  of 
said  Fry's  Lake  for  a  distance  of  400.24  feet, 
measured  from  the  southeast  corner  of  said  Lot 
3,  described  as  follow^s,  to-wit: 

Beginning  at  the  southeast  corner  of  Lot  3,  Sec- 
tion 29,  Township  62  North,  Range  1  East  B.  M.; 
thence  south  along  the  north  and  south  center  line 
of  said  Section  29,  1958  feet  to  the  Center  of  said 
Section  29;  thence  N.  39°  30'  W.  628.8  feet  to  a 
l^oint;  thence  north,  parallel  with  and  400  feet  dis- 
tant from  the  said  north  and  south  center  line 
1638.7  feet  to  a  point  on  the  Government  Meander 
line  on  the  north  side  of  Fry's  Lake;  thence  S. 
881/2°  E.  400.24  feet  to  the  point  of  beginning. 

The  area  enclosed  is  13.87  acres,  more  or  less. 

Owner:  John  W.  Knoles. 

7. 
That  portion  of  the  reclaimed  area  accruing  to 
Lot  5,   Section  30,   Township  62   North,   Range   1 
East  B.  M.,  to-wit: 
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Beginning  at  the  Government  Meander  corner  on 
the  north  side  of  Fry's  Lake  which  corner  is  com- 
mon to  fractional  Sections  29  and  30  T.  62  N., 
R.  1  E.  B.  M.;  thence  North  87°  W.  88  feet;  north 
20°  W.  330  feet;  north  48^/4°  W.  594  feet;  South 
20°  W.  403  feet;  south  60°  E.  528  feet;  South 
48°  E.  564  feet  to  the  southeast  corner  of  Lot  5 
of  said  Section  30;  thence  east  to  a  point  on  the 
east  line  of  said  Section  30;  thence  north  to  the 
point  of  beginning. 

The  area  enclosed  is  11.2  acres,  more  or  less. 

Owner:  Oscar  Stenberg. 

8. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  6,  Section  30,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  the  meander  corner  of  fractional 
sections  29  and  30,  Twp.  62  N.,  R.  1  East  B.  M., 
on  the  south  side  of  Fry's  Lake;  thence  following 
the  Government  meander  in  said  Section  30  North 
48°  W.  70  feet  to  the  northeast  corner  of  Lot  No. 
6  Section  30,  Township  62  North,  Range  1  East 
B.  M. ;  thence  east  to  a  point  on  the  east  line  of 
said  Section  30;  thence  south  to  the  point  of  be- 
giiming. 

The  area  enclosed  is  5/100  acres,  more  or  less. 

Owner:  Oscar  Stenberg. 
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9. 

That  portion  of  the  reclaimed  area  accruing  to 
the  Northwest  Quarter  (NWi/4)  of  the  Southeast 
Quarter  (SEi/4)  of  Section  28,  Towaiship  62  North, 
Eange  1  East  B.  M.,  to-wit: 

Beginning  at  a  point  on  the  Government  Meander 
of  Fry  Lake  which  point  is  248.1  feet  west  of  the 
established  center  of  Section  28,  Township  62  North, 
Range  1  East  B.  M. ;  thence  west  1056.7  feet  to  a 
point;  thence  southeasterly  1680  feet  to  a  point 
on  the  Government  Meander  and  the  southwest 
corner  of  the  Northwest  Quarter  (NW14)  of  the 
Southeast  Quarter  (SE14)  of  said  Section  28; 
thence  northerly  following  the  said  Government 
meander  to  the  point  of  beginning.  [435] 

The  area  enclosed  is  19.30  acres,  more  or  less. 

Owner:  Simon  McDonald 

10. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  8,  Section  28,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  a  point  on  the  Government  Meander 
on  the  south  side  of  Fry's  Lake,  which  point  is  the 
southwest  corner  of  Lot  8,  Section  28,  Township 
62  N.,  R.  1  East  B.  M.;  thence  northwesterly  1330 
feet  on  a  line  to  the  established  14  corner  for  the 
west  side  of  said  Section  28 ;  thence  east  1304.7  feet 
to  a  x^oint;  thence  southeasterly  1680  feet  to  the 
Government  meander  and  the  northeast  comer  of 
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said  Lot,  No.  8;  thence  following  the  said  Govern- 
ment meander  westerly  to  the  point  of  beginning. 
The  area  enclosed  is  43.40  acres,  more  or  less. 

Owner:  Simon<7  McDonald 

Mortgagee:  Henry  A.  Moore. 

11. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  9,  Section  28  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  the  meander  corner  to  fractional 
Sections  28  and  29,  T.  62  N.,  R.  1  E.  B.  M. ;  thence 
north  1405  feet  to  the  established  1/4  corner  for  the 
west  side  of  said  Section  28;  thence  southeasterly 
1330  feet  to  the  Government  Meander  and  corner 
for  Lot  No.  9  of  said  Section  28;  thence  south- 
westerly along  said  meander  to  the  point  of  be- 
ginning. 

The  area  enclosed  is  4.50  acres,  more  or  less. 
Owner:  Simon  McDonald 
Mortgagee:  A.  C.  McKinnon. 

12. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  9,  Section  29,  Towmship  62  N.,  R.  1  East  B.  M., 
to-wit : 

Begimiing  at  the  Government  Meander  corner  for 
fractional  Sections  28  and  29  on  the  south  bomidary 
of  Fry's  Lake  in  T.  62  N.,  R.  1  East  B.  M.;  thence 
north   1405  feet  to  the  established  14   corner  for 
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the  east  line  of  said  Section  29;  thence  west  1334.5 
feet  to  a  point;  thence  south  1400  feet  to  the 
Government  meander  and  the  northwest  corner 
of  Lot  9  of  said  Section  29;  thence  easterly  along 
the  said  Government  meander  to  the  point  of  be- 
ginning. 

The  area  enclosed  is  43.42  acres,  more  or  less. 

Owner:   Simon  McDonald 

Mortgagee:  A.  C.  McKinnon. 

13. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  8,  Section  29  Township  62  North,  Range  1 
East  B.  M.,  to- wit: 

Beginning  at  the  northeast  corner  of  Lot  No.  8, 
Section  29,  T.  62  N.,  R.  1  East  B.  M.;  thence 
North  1400  feet  to  tjie  east  and  west  center  line  of 
said  Section  29;  thence  west  1334.5  feet  to  the 
established  center  of  said  section;  thence  south 
along  the  north  and  south  center  line  of  said  Section 
29,  1975  feet  to  the  Government  Meander  line  and 
the  northwest  corner  of  said  Lot  8;  thence  north- 
easterly along  said  Government  meander  to  the 
point  of  beginning. 

The  area  enclosed  is  47.28  acres,  more  or  less. 

Owner:  Simon  McDonald 
Mortgagee:  A.  C.  McKinnon.  [436] 
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14. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  3,  Section  28,  T.  62  N.,  R.  1  East  B.  M.,  t.o-wit : 

Begiiming  at  the  meander  corner  which  is  the 
southwest  corner  of  Lot  3,  Section  28,  Township 
62  North,  Range  1  East  B.  M.;  thence  south  1397 
feet  to  the  established  I/4  corner  for  the  west  side 
of  said  Section  28;  thence  east  1304.7  feet  to  a 
point;  thence  north  940  feet  to  the  Government 
Meander  and  the  Southeast  corner  of  said  Lot  3; 
thence  northwesterly  along  said  meander  to  the 
point  of  beginning. 

The  area  enclosed  is  37.14  acres,  more  or  less. 

Owner:  Martin  Woldson. 

Holder  Contract  to  Purchase:  John  Davidson. 

15. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  4,  Section  28,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  a  point  on  the  Government  Meander 
of  Fry's  Lake  which  jDoint  is  248.1  feet  west  of  the 
established  center  of  Section  28,  Township  62  N., 
R.  1  E.  B.  M. ;  thence  west  along  the  east  and 
west  center  line  of  said  Section  28,  1056.7  feet 
to  a  point;  thence  north  940  feet  to  the  Govern- 
ment meander  and  the  southwest  corner  of  Lot  4 
of  said  Section  28;  thence  southeasterly  along  said 
Government  meander  to  the  point  of  beginning. 
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The  area  enclosed  is  14.54  acres,  more  or  less. 

Owner:  Martin  Woldson. 

Holder  Contract  to  Purchase:  John  Davidson. 

16. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  1  Section  29,  To^^^lship  62  North,  Range  1 
East  B.  M.,  to- wit: 

Beginning  at  the  meander  corner  on  the  north 
boundary  of  Fry's  Lake  which  corner  is  common 
to  fractional  sections  28  and  29,  T.  62  N.,  R.  1 
East  B.  M.,  thence  south  1397  feet  to  the  established 
^  corner  for  the  east  line  of  said  Section  29; 
thence  west  1334.5  feet  to  a  jDoint;  thence  North 
1650  feet  to  the  Government  Meander  and  the 
Southwest  corner  of  Lot  No.  1  of  said  Section  29; 
thence,  easterly  along  said  Government  Meander  to 
the  point  of  beguming. 

The  area  enclosed  is  45.6  acres,  more  or  less. 

Owner:  Martin  Woldson. 

Holder  Contract  to  Purchase:  John  Davidson 

17. 

That  portion  of  the  reclaimed  area  accruing  to 
Lot  2,  Section  29,  Township  62  North,  Range  1 
East  B.  M.,  to-wit: 

Beginning  at  the  Government  Meander  corner 
which  is  the  southwest  corner  of  Lot,  No.  2,  Section 
29,    T.    62    N.,    R.    1    East   B.    M.;    thence   south 
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along  the  north  and  south  center  line  of  said  Sec- 
tion 29  1958  feet  to  the  established  center  of  said 
Section;  thence  east  1334.5  feet,  to  a  point;  thence 
north  1650  feet  to  the  Government  meander  and 
the  southeast  corner  of  said  Lot  2;  thence  westerly 
along  said  meander  to  the  point  of  beginning. 
The  area  enclosed  is  48.49  acres,  more  or  less. 
Owner:  Martin  Woldson. 
Holder  Contract  to  Purchase :  John  Davidson.  [437] 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  Assessment  roll  filed  by  the  Commissioners 
be  and  the  same  is  hereby  confirmed  and  approved 
as  an  additional  assessment,  and  the  lien  against 
each  subdivision,  parcel,  lot  or  tract  of  land  within 
said  drainage  district  for  the  cost  of  said  improve- 
ment is  hereby  declared  and  established  as  follows, 
to-wit : 
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It  is  Further  Ordered,  Adjudged  and  Decreed 
That  the  benefits  accruing  to  each  of  the  tracts  of 
huid  affected  by  said  assessment  is  in  excess  of 
$150.00  per  acre  as  to  each  and  every  acre  therein, 
the  benefits  being  uniform  as  to  each  and  every 
acre  iii  said  reclaimed  area  and  the  tracts  affected 
by  this  assessment. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
1'hat  no  damages  be  awarded  in  favor  of  any  of 
the  owners  of  any  of  the  tracts  affected  by  said 
assessment. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
That  said  Drainage  District  No.  1  of  the  County 
of  Boundarj^,  State  of  Idaho,  have  and  said  District 
is  hereby  granted  a  per])etual  easement,  while  the 
said  Drainage  District  shall  be  maintained,  to  go 
upon  the  land  included  in  said  District  and  to  con- 
struct and  maintain  a  drainage  ditch  and  for  the 
depositing  of  material  removed  in  the  construction 
of  such  ditch  and  for  the  maintenance  and  repair 
of  said  drainage  ditch,  the  said  easement  for  right 
of  way  being  i)articulai'ly  described  as  follows, 
to-wit:  [440] 

Description  of  Main  Lateral  No.  1  and  Lateral 
No.  3  across  Mirror  or  Sproll's  Lake: 

A  strip  of  land  50  feet  in  width,  10  feet  on  the 
left  or  southerly  side  and  40  feet  on  the  right  or 
]iortlierly  side  of  the  center  line  of  the  Main  Lateral 
No.  1  of  Drainage  District  No.  1,  Boundary  County, 
Idaho,  as  constructed  through  and  across  the  lands 
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within  the  Government  meandered  Mirror  or 
Sproll's  Lake.  The  center  line  of  said  Main  Lateral 
being  more  particularly  described  as  follows:  Be- 
ginning at  the  section  corner  on  the  13th  Standard 
Parallel  North,  which  corner  is  common  to  Sections 
31  and  32  T.  62  N.,  R.  1  E.  B.  M.;  thence  S.  53°  10' 
E.  to  point  No.  1 ;  thence  S.  50°  30'  W.  935.8  feet 
to  point  No.  2;  thence  6°  00'  E.  725  feet  to  point 
No.  3;  thence  S.  62"  30'  E.  2334  feet  to  point  No.  4 
the  end  of  said  lateral  No.  1  and  the  begiiming  of 
Lateral  No.  3;  thence,  continuing  along  the  center 
line  of  said  Lateral  No.  3,  with  a  total  width  as  of 
Lateral  No.  1  and  with  10  feet  in  width  on  the  left 
or  southerly  side,  and  40  feet  on  the  right  or  north- 
erly side  of  said  center  line,  S.  49°  30'  E.  1872  feet 
to  point  No.  5;  thence  S.  78°  E.  1331.8  feet  to  point 
No.  6 ;  thence  N  82°  30'  E.  675.2  feet  to  point  No.  7 ; 
thence  N.  4°  30'  E.  1796  feet  to  point  No.  8 ;  thence 
N.  60°  30'  E.  1525  feet  to  a  point  on  the  Government 
Meander  of  said  Mirror  or  Sproll's  Lake  on  the 
East  side  thereof,  which  point  is  S.  7°  W.  220  feet 
from  the  Government  Meander  corner  which  is  S. 
4°  W.  1644  feet  from  the  Government  Meander 
corner  to  fraction  Section  4  T.  61  N.,  R.  1  E.  B.  M., 
and  fractional  Section  33,  T.  62  N.,  R.  1  E.  B.  M. 
The  total  area  within  the  50  foot  strip  as  above 
described  is  12.73  acres  more  or  less,  5.1  acres  of 
which  being  the  acreage  within  the  area  of  Lateral 
No.  1  and  7.63  acres  being  the  acreage  within  the 
area  of  Lateral  No.  3. 
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Description   of    Main    Drainage   Canal,   through 
the  land  within  the  Government  meandered  Fry's 
Lake; 

A  strip  of  land  50  feet  in  width,  25  feet  in  width 
on  each  side  of  the  center  line  of  the  Main  Drain- 
age Canal  of  Drainage  District  No.  1,  Bomidary 
County,  Idaho,  which  is  more  particularly  described 
as  follows: 

Beginning  at  a  point  where  the  Main  Drainage 
Canal  of  Drainage  District  No.  1,  intersects  the 
meander  line  of  Fry  Lake,  which  point  is  ax)prox- 
imately  800  feet  west  and  260  feet  south  of  the 
NE  corner  of  Section  30,  Twp.  62  N.,  R.  1  E.  B.  M. ; 
thence,  through  and  across  the  lands  within  the 
meandered  Fry  Lake,  southeasterly  1050  feet  to  a 
point  on  the  easterly  line  of  said  Sec.  30,  extended 
across  the  said  Lake,  said  point  being  827  feet 
south  of  N.E.  corner  of  said  Section  30;  thence 
southeasterly  4249  feet  to  a  point  on  the  east  line, 
extended,  of  Lot  8,  Sec.  29,  Tw.  62  N.,  R.  1  E.  B.  M., 
w^hich  point  is  300  feet  north  of  the  east  and  west 
center  line  of  said  Section  29;  thence  south  along 
the  said  east  line  extended  of  said  Lot  8  to  an  in- 
tersection with  the  Government  Meander  line, 
which  is  the  N.E.  corner  of  said  Lot  8.  The  area 
within  said  50  foot  strip  being  7.74  acres,  more  or 
less. 

It  is  further  ordered,  adjudged  and  decreed 
that  the  Commissioners  of  Drainage   District   No. 
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1  of  Boundary  County,  Idaho,  within  a  reasonable 
time,  clean  out,  deepen  and  improve   the   present 
drainage   ditch   so    as   to    suitably   and   effectively 
drain  the  land  of  objectors,  to-wit: 

MIRROR  OR  SPROLL'S  LAKE  AREA 

Parcel  No. 

11  accruing  to  Lot  2  Sec.  8  Twp.  61  N.,  R.  1  E. 

12  accruing  to  Lot  3  Sec.  8  Twp.  61  N.,  R.  1  E. 

13  accruing  to  Lot  4  Sec.  5  Twp.  61  N.,  R.  1  E. 

14  accruing  to  Lot  3  Sec.  5  Twp.  61  N.,  R.  1  E. 

6  accruing  to  Lot  5     Sec.  4     Twp.  61  N.,  R.  1  E. 

Less  North  20  ft. 

7  accruing  to  Lot  1     See.  9     Twp.  61  N.,  R.  1  E. 

8  accruing  to  Lot  2     Sec.  9     Twp.  61  N.,  R.  1  E. 

9  accruing  to  Lot  3     Sec.  9     Twp.  61  N.,  R.  1  E. 

3  accruing  to  N.  60  Rods  Lot  4  Sec  4  Twp.  61  N.,  R.  1  E. 

4  accruing  to  S.  20  Rods  Lot  5  Sec.  4  Twp.  61  N.,  R.  1  E. 

5  accruing  to  N.  20  ft.  Lot  5  See.  4  Twp.  61  N.,  R.  1  E. 
10  accruing  to Lot  1  Sec.  8  Twp.  61  N.,  R.  1  E. 

[441] 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
That  said  assessment  as  confirmed  be  extended 
against  each  tract  of  land  as  described  in  the  de- 
tailed description  set  forth  in  Finding  of  Fact  No. 
X  filed  herein,  and  in  the  Assessment  Roll  set  forth 
in  Finding  of  Fact  No.  XIV  by  the  taxing  officers 
of  Boundary  County,  Idaho. 

Done  in  C^hambers  this  20th  day  of  August,  1924, 
HERMAN  H.  TAYLOR, 
District  Judge. 
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State  of  Idaho, 
County  of  Boundary — ss. 

Filed  Aug.  20,  1924,  at  1:45  o'clock,  P.  M.,  Book 
5,  Judgments,  i)age  549. 

DOLLIE  BRUCE, 

Clerk  of  District  Court, 

By  PI.  ]\I.  Macnaniara, 
Deputy.  [442] 


CLYDE  F.  LITTLEFIELD, 

being  called  as  a  witness  on  behalf  of  the  plaintiff, 
after  being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Whitla : 

Q,     Where  do  you  reside? 

A.     Bonners  Ferry. 

Q.     How  long  have  you  resided  there? 

A.     Since  the  spring  of  1924. 

Q.     What  is  your  first  name  Mr.  Littlefield? 

A.     Clyde  F. 

Q.     What   has   been   your   occupation   up   there 
in  Bomiers  Ferry? 

A.     In  recent  years,  operating  a  Dragline.  [162] 

Q,     How  long  have  you  been  a  dragline  operator? 

A.     Since  1929. 

Q.     Are  you  acquainted  with  Drainage  District 
Qumber  1,  in  Boimdary  County.  A.     Yes  sir. 

Q.     How   long   have   you  been   acquainted   with 
that  Drainage  district? 
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A.  I  don't  remember  exactly  when  I  first  worked 
there  but  I  think  it  was  in  1929  or  1930. 

Q.  That  is  your  first  acquaintance  with  the 
District? 

A.  I  knew  that  the  District  was  there  before 
then. 

Q.  Yes,  but  in  1929  and  1930  who  were  you 
working  for?  A.     For  the  District. 

Q.     What  were  you  doing? 

^V.     At  that  time  I  was  oiling  machines. 

Q.     Who  was  operating  the  Dragline? 

A.     Blankenship. 

Q.  How  many  years  have  you  worked  in  that 
drainage  district  since? 

A.     Three  or  four,  at  different  times  of  the  year. 

Q.  Are  you  acquainted  with  the  Mirror  Lake 
section.  A.     Yes  sir. 

Q.     Did  you  work  there  in  1938,  1939  or  1940? 

A.  I  worked  there  in  40  and  41  and  either  38 
or  39. 

Q.  When  you  worked  there  in  1938  or  39  tell 
us  what  you  were  doing?  [163] 

A.  I  think  I  worked  from  the  Booster  pump 
through  Mirror  Lake  and  also  in 

Q.    Just   come   to   the  map   and   point   out 

where  the  Booster  pumj)  is  situated  and  the  lines 
of  that  drainage  district  where  you  worked.  This 
is  Ralph  Richmond's;  this  is  Jake  Booher  land, 
this  is  the  S  &  I  Railroad  crosses  here  in  the  North- 
east corner  of  section  32.  Where  is  the  Booster 
immp?  A.     Somewhere  in  here   (indicating). 
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Q.    Between  sections  4  and  5?  A.     Yes  sir. 

Q.  Where  from  there  did  you  work,  when  you 
worked  there  in  tlie  last  few  years'? 

A.  All  the  way, — in  the  last  three  years,  up 
past  Bauman 's. 

Q.     That  is  in  section  SB? 

A.  Yes,  I  have  worked  i)ast  there,  up  past  the 
highway. 

Q.  The  highway  runs  between  5  and  6  and  32 
and  33?  A.     Yes  sir. 

Q.  In  those  years  what  did  you  find  in  the 
ditches  as  you  went  up  there? 

A,     I  found  that  they  were  filled  up  more  or  less. 

Q.  What  was  the  condition  of  the  laterals  as 
to  whether  they  had  growth  in  them,  outside  of 
the  main  ditch? 

A.     They  always  had  growth  in  them. 

Q.     What   did  that   consist   of? 

A.     Weeds,  cat-tails  and  grass.  [164] 

Q.     Did  you  find  any  obstructions  in  them? 

A.     Yes,  they  had  these  slides. 

Q.     And  where  were  they? 

A.     About  150  feet  from  this  corner. 

Q.  The  land  marked  in  jjink  or  red,  the  South- 
east corner  of  that? 

A.  Yes  sir,  and  there  was  four  of  them  along 
here,  fifty  to  a  himdred  and  fifty  feet  apart. 

Q.  As  you  M'ent  through  there  did  you  find 
M^hether  those  slides  stopped  the  drainage  of  the 
water?  A.     They  stopped  the  drainage,  yes  sir. 
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Q.  How  much  difference  was  tliere  in  the  ele- 
vation of  the  water  below  the  first  slide  and  above 
it, — strike  that,— I  will  ask  this,  Mr.  Littlefield, 
how  much  difference  was  there  between  the  eleva- 
tion of  the  water  below  the  last  slide  and  above 
the  first  one? 

A.     From  a  foot  and  a  half  to  two  feet. 

Q.     What  did  you  do  with  those  slides? 

A.     Took  them  out. 

Q.  Is  there  another  ditch  near  the  Great  North- 
ern track  as  it  goes  east,  which  goes  under  the 
track?  A.     Yes  sir. 

Q,     Did  you  do  anything  to  clean  that  ditch? 

A.     Yes  sir,  last  year. 

Q.     Prior   to   1940? 

A.     Well,  several  years  ago  I  did.  [165] 

Q.     When  was  it? 

A.     Well,  I  was  in  there  twice  before  last  year. 

Q.  What  was  its  condition  when  you  cleaned 
it   in   1940? 

A,     It  was  full  of  weeds  and  silt. 

Q.     Would  water  drain  through  it? 

A.  It  would  drain  through  it  some,  but  it  would 
back  it  up. 

Q.  Is  there  any  lateral  ditches  to  the  south 
from  this  ditch?  A.     Yes  sir. 

Q.     How  many  of  those  are  there? 

A.     I  think  there  are  four  dragline  laterals. 

Q.     How  deep  are  those  dragline  laterals? 
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A.    About  two  and  a  half  to  four  feet. 

Q.     How  wide  are  they  across  the  top? 

A.     About  ten  or  twelve  feet. 

Q.  What  was  their  condition  as  to  whether 
they  were  cleaned  u])? 

A.  There  are  places  they  had  stood  u|)  and  other 
places  the  dirt  and  silt  was  in,  the  dirt  had  slid 
down  and  there  were  weeds  and  cat-tails  in  them. 

Q.     Growing'  in  them  you  mean? 

A.     Yes  sir,  each  time  I  cleaned  them. 

Q.  Were  those  laterals  in  that  condition  when 
you  went  there?  A.     Yes. 

Q.  And  with  the  laterals  in  that  condition  would 
water  flow  through  or  back  up?  [166] 

A.  It  would  back  uj).  It  would  not  flow  through 
readily. 

Q.     Would  it  make  the  land  wet  or  not? 

A.  It  would  raise  the  water  table  on  the  land 
and  make  it  wet. 

Q.  As  you  went  north  on  this  ditch  through 
section  33  does  it  get  somewhat  higher  in  elevation? 

A.     Yes  sir. 

Q.  Wliat  was  the  condition  after  you  got  up 
there,  were  those  ditches  caved  in? 

A.  They  are  not  caved  in  so  much,  but  had  a 
lot  of  weeds. 

Q.  If  the  water  drained  down  from  the  north 
what  effect  would  it  have  in  backing  it  up  when 
it  hit  these  slides? 
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A.  It  would  back  it  up  high  enough  to  rim  over 
the  slides. 

Q.  Is  there  any  other  lateral  ditch  that  runs 
toward  the  Great  Northern  track  and  under  itl 

A.     Yes  sir. 

Q.  And  what  was  their  condition, — the  laterals 
you  have  referred  to  as  dragline  laterals. 

A.     Two  of  them,  one  from  the  main  ditch. 

Q.     Their  condition  about  the  same. 

A.    Yes. 

Q.  Is  there  any  way  to  clean  those  other  than 
b}'  dragline  or  some  such  instrument? 

A.     I  don't  know  of  any. 

Q.     That  is  the  customary  way  of  cleaning  them'? 

[167] 

A.     Yes  sir. 

Q.  In  1940  were  those  slides  in  at  the  Southeast 
corner  of  that  portion  marked  in  pink  or  red,  which 
is  marked  Simon  McDonald? 

A.     Yes,  they  were  there. 

Q.     In  1941  did  you  go  back  there. 

A.     Yes  sir. 

Q.     Did  you  find  slides  there   in  1941? 

A.     Yes  sir. 

Q.     Blocking  the  stream?  A.     Yes  sir. 

Q.  About  the  same  as  when  you  were  there 
before?  A.     Practically  the  same. 

Q.  In  regard  to  the  lateral  ditches,  especially 
the  ones  running  south  from  that  main  lateral,  can 
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you  say  what  the  condition  of  those  were  at  that 

time? 

A.  They  were  a  good  deal  the  same  as  they 
were  when  I  was  there  before.  Some  of  them  were 
standing  up  better  and  some  had  slides  m  them. 

Q.  As  this  water  drains  down  to  the  booster  pump, 
what  is  there  to  catch  it  where  the  pump  is? 

A.     There  is  a  sump  there. 

Q.     A  sump  to  gather  the  water "?  A.     Yes. 

Q.  How  far  does  that  pump  lift  it,  approx- 
imately to  get  [168]  to  the  ditch  that  runs  to  the 
river?  A.     I  imagine  nine  or  ten  feet. 

Q.  Mr.  Littlefield,  in  the  operation  of  a  drag- 
line what  is  the  fact  as  to  whether  or  not  it  is 
commonly  fomid  in  this  drainage  district  that  there 
are  sections  that  slough  off  and  fill  the  ditches? 

A.     Yes  sir. 

Q.     What  is  the  proper  method  of  stoijping  that? 

A.  They  clean  them  out  with  the  dragline  and 
some  of  them  slough  back  again  but  they  have  used 
sheet  piling  to  keep  that  sloughed  off  part  from 
coming  in. 

Q.  Tell  the  Court  what  sheet  piling  is  and  how 
you  put  it  in? 

A.  Well,  they  use  plank  and  drive  them  into 
the  gromid  deep  enough  to  hold  the  bottom  and  put 
timber  or  walling  across. 

Q.  Is  that  the  timber  that  runs  along  length- 
wise? A.    Yes  sir. 

Q.     And  then  they  are  held  apart? 
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A.     Yes  sir. 

Q.  If  they  do  that  do  they  have  any  trouble 
after  that? 

A.  They  have  to  keep  them  cleaned  out  with 
a  clam.. 

Q.  Did  you  find  any  of  this  class  of  work  done 
on  any  of  the  other  people's  land  there? 

A.     Yes  sir. 

Q.     Where  did  you  find  it?  [169] 

A.     Near  the  outlet  and  also  at  Mr.  Bauman's. 

Q.     How  nmch  of  it  is  on  Mr.  Bauman's  land? 

A.     A  couple  of  hundred  feet. 

Q.     How  much  of  that  is  down  by  the  outlet? 

A.     Seven  or  eight  hundred  feet. 

Q.  In  your  ojiinion  how  many  feet  of  that  sheet 
piling  would  it  take  where  the  slides  are  in  the 
main  channel  so  that  the  water  would  drain  through 
it  freely?  A.     Three  or  four  hundred  feet. 

Q.  In  regard  to  the  ditches  what  is  the  fact  as 
to  whether  or  not  in  this  drainage  district  in  the 
Kootenia  bottoms  is  it  customarily  necessary  to 
clean  out  these  ditches  so  that  the  water  will  run 
through  them  freely? 

A.     Some  do  and  some  don't. 

Q.  What  happens  to  the  ones  that  don't,  or  are 
not  cleaned. 

A.  Some  of  them  have  better  drainage  than 
others.  Most  of  them  are  cleaned  every  year  or 
two  years. 
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Q.  This  ditch  that  you  referred  to  is  how  long 
approximately.  A.     The  main  lateral. 

Q.    Yes.  A.     Five  or  six  miles. 

Q.     And  is  the  fall  heavy  or  slight*? 

A.  I  don't  think  there  is  any  place  where  the 
water  runs  rapidl}\ 

Q.  In  water  of  that  ty])e  what  is  the  fact  as  to 
it  tilling  11])  with  vegetation,  growing  in  the  ditches? 

[170] 

A.     Yes  sir,  I  think  it  does. 

Q.  This  material  that  gets  into  the  ditch,  where 
does  it  come  from,  generall}^? 

A.  Some  sloughs  from  the  bank,  some  washes  in 
and  some  grows  in  the  ditch. 

Q.  These  slides,  did  you  do  anything  to  get 
away  from  these  slides? 

A.     We  cleaned  them  out  and  one,  we  cut  around. 

Q.     You  cut  away  from  it? 

A.  Yes  sir,  we  dug  on  the  north  side  of  the 
slide.  We  made  a  new  ditch. 

Q.  What  is  the  fact  whether  or  not  the  ditch 
stood  up  and  the  water  drained  through? 

A.     It  was  the  last  time  I  looked  at  it. 

Q.  With  regard  to  the  groimd  does  it  dry  out 
readily  if  it  is  exposed  to  the  summer  smi  with  the 
water  off?  A.     Some  of  it. 

Q.  With  regard  to  the  land  with  water  on  it, 
does  it  ever  get  solid  as  long  as  it  is  wet,  or  has 
water  on  it?  A.     No  sir,  it  doesn't. 
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Q.  What  would  you  say  as  to  whether  or  not 
it  would  be  feasible  and  practical  to  either  put  sheet 
piling  after  it  is  cleaned  out,  to  take  care  of  those 
sloughing  off  places? 

A.  Yes  sir,  I  would  say  it  is  feasible.  It  has 
worked  other  places  and  it  could  work  there. 

Q.  You  were  familiar  with  that  land  in  1938 
and  1939  [171]  A.     Yes  sir. 

Q.  What  is  the  progress  made  on  that  land, 
as  to  how  it  was  back  in  1938  and  1939,  for  the 
purx)ose  of  being  cropped  1 

A.  A  lot  more  of  it  farmed,  quite  a  lot  more 
plowed  and  farmed. 

Q.     Did  you  walk  across  it  in  1938  and  1939? 

A.    Yes  sir. 

Q.  What  was  the  condition  of  it  where  you 
walked  over  it?  A.     Wliat  way  do  you  mean. 

Q.  Did  you  have  any  exi)erience  in  walking 
across  it  relative  to  sinking  down  or  anything  of 
that  kind,  to  show  the  difference  in  it  then  and 
now.  A.     Yes  sir,  I  did, 

Q.     Tell  the  Court  what  was  the  condition. 

A.  There  are  parts  now  that  you  can  walk  on, 
parts  that  you  can  walk  on  now  that  was  all  cat- 
tails and  swamps. 

Q.  What  was  the  condition  of  the  land  where 
these  cat-tails  were  as  to  being  soft? 

A.     It  was  soft  where  the  cat-tails  were. 
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Q.  Now,  what  is  the  fact  as  to  whether  a  person 
with  ordinary  shoes  on  can  walk  across  that  land 
now?  A.     Not  all  of  it. 

Q.     How  much  of  it  would  you  say? 

A.    About  half  of  it.  [172] 

Q.  Did  you  notice  whether  there  was  any  croi^ 
grown  on  the  portion  cultivated  this  present  year? 

A.     Yes  sir. 

Q.     What  was  that  crop?  A.     Mostly  oats. 

Q.  What  could  you  say  as  to  the  character  of 
the  crop?  A.     What  do  you  mean. 

Q.     Whether  it  was  light  or  heavy  or  otherwise? 

Judge  Hunt :  Objected  to  as  there  is  no  showing 
here  that  this  engineer  is  qualified  to  testify  as  to 
crops. 

The  Court:     Sustained. 

Q.  Have  you  seen  croi)s  in  that  valley  this  year 
and  for  years  past?  A.     Yes  sir. 

Q.  Can  you  tell  the  difference  between  a  light 
crop  and  a  heavy  crop  ?  A.     Yes  sir. 

Q.     In  that  district?  A.     Yes  sir. 

Q.     What  was  this  crop  a  light  or  heavy  one? 

Judge  Hunt:  We  object  again  for  the  same 
reason  as  stated. 

The  Court:     Sustained. 

Q.  What  was  the  condition  of  its  height,  w^as 
it  heavy  or  not?  [173] 

A.     I  saw  it  in  the  shock. 

Q.     How  close  were  they  together. 

A.     I  would  say  fairly  thick. 
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Q.  About  this  time, — strike  that — Who  were  you 
working  for  when  you  were  there  in  1940,  was  it 
Mr.  Woldson?  A.     Yes  sir. 

Q.  He  hired  you  and  paid  you  for  your  work 
there  ? 

A.     I  thmk  I  worked  for  the  District  iii  1940  too. 

Q.     You  worked  for  the  District  ? 

A.     I  think  so,  but  I  am  not  sure  about  that. 

Q.     How  long  did  j^ou  work  for  the  District? 

A.  I  don't  remember  exactly,  I  believe  in  1940 
I  cleaned  out  the  main  ditch  from  the  Spokane 
International  railroad  to  the  corner  where  it  goes 
North. 

Judge  Hunt:     Was  that  for  the  district? 

A.     For  the  district. 

Q.  Did  you  open  up  any  laterals  for  the  District 
at  that  time?  A.     No  sir. 

Q.  You  were  acting  as  operator  of  the  dragline 
in  working  for  Mr.  Woldson  ?  A.     Yes  sir. 

Q.  With  regard  to  the  laterals  outside  of  the 
main  lateral  what  did  you  do  in  regard  to  those? 

A.     Cleaned  all  of  them, — practically  all  of  them. 

[174] 

Q.  Have  you  been  working  on  the  dragline  this 
fallf  A.     Yes  sir. 

Mr.  Whitla:     That  is  all. 

Cross  Examination 
By  Judge  Hmit. 

Q.  Mr.  Littlefield,  from  what  source  does  this 
water  come  from  that  is  in  Mirror  Lake? 
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A.     From  the  whole  upper  end  of  the  District. 

Q.     From  what  natural  source  does  it  come"? 

A.     Springs. 

Q.  Isn't  it  a  fact  also  Mr.  Littlefield,  that  the 
water  from  Mud  Lake  goes  to  Mirror  Lake? 

A.     Yes  sir. 

Q.  Circulates  through  the  main  ditches  and  then 
travels  on  down?  A.     Yes  sir. 

Q.     You  cleaned  out  all  the  slides  in  1941? 

A.     Yes  sir. 

Q.     Did  you  clean  out  the  slides  in  1939? 

A.     Yes,  I  think  I  did. 

Q.     In  1938? 

A.  I  wasn't  in  there  both  years,  I  w^as  there  one 
year  and  I  don't  remember  which  it  was. 

Q.     These  slides  were  new  slides  each  year? 

A.     Some  old  slides. 

Q.     In  the  same  location  but  new  dirt.  [175] 

A.     Yes  sir. 

Q.     Each  year  the  slides  were  in  the  same  spot. 

A.     Yes  sir. 

Q.     Caused   by   springs.  A.     Yes   sir. 

Q.  Is  there  any  x^ractical  way  to  block  up  those 
springs  so  that  they  won't  slide? 

A.     Not  that  I  know  of. 

Q.     You  never  heard  of  any?  A.     No  sir. 

Q.  State  whether  there  is  considerable  drainage 
through  those  springs  from  other  land  adjacent  to 
the  district.  A.     I  w^ouldn't  know. 
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Q.  "Well,  are  there  any  other  creeks  to  carry  off 
that  water'?  A.     No  sir. 

Q.  Is  it  necessary  that  this  sump  you  spoke  of 
be  as  deep  as  it  is?  A.     I  think  it  is. 

Q.  The  pump  has  to  pump  that  water  up  nine  or 
ten  feet  and  give  it  a  kick  into  the  ditch"? 

A.     Over  a  dam  and  into  a  ditch. 

Q.  How  much  lower  is  this  Mirror  Lake  Dis- 
trict that  at  the  edge  of  the  dike? 

A.     I  wouldn't  know. 

Q.     It  is  much  lower.  A.     It  is  lower.  [176] 

Q.  Are  the  river  banks  at  a  greater  elevation 
than  the  Mirror  Lake  Area "?  A.     Yes  sir. 

Q.  This  main  ditch  through  Sol  Bauman's, — 
that  is  the  main  ditch? 

A.     I  think  they  call  it  the  main  ditch. 

Q.     That  is  owned  by  the  District? 

A.     Yes  sir. 

Q.     It   is  not   Bauman's   ditch? 

A.     No  I  don't  thiiik  it  is. 

Q.  This  year  at  one  ])articularly  bad  slide  area 
you  took  the  dragline  and  went  aromid  it  to  avoid 
this  spot  where  it  has  been  sloughing  in  each  year. 

A.     We  went  around  the  edge  of  it. 

Q.  It  was  more  practical  to  make  a  new  ditch 
than  clean  out  the  old  one? 

A.     In  that  case  it  was. 

Q.     Was  that  your  opinion?  A.     Yes  sir. 

Q.     Do    those    ditches   become    soft    after   being 
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worked   on  year  after  year   and  do  they  have   a 

tendency  to  slough  off? 

A.  In  places  the  heavy  machines  make  them 
slough  oft*. 

Q.  It  is  preferable  in  places  to  dig  new  ditches 
rather  than  dig  out  the  old  ones? 

A.     Yes,  I  think  it  would  be.  [177] 

Q.  I  will  ask  you  if  the  sheet  i)iling  in  those 
spring  areas,  if  it  would  not  be  impossible  to  hold 
it  in  there  I  A,     I  never  heard  of  it  jumping  up. 

Q.     Never  heard  of  it  being  pushed  out. 

A.  I  guess  it  could  get  weight  in  there  to  puch 
it  out. 

Q.  State  whether  in  drainage  district  number  1, 
there  have  been  dry  years  and  wet  years  since  1938, 
— that  is,  since  1938  have  they  been  drier  or  wetter 
than  usual?  A.     I  think  this  year  is  wetter. 

Q.     Yes,  this  Ls  a  wet  year.  A.     Yes. 

Q.     Last  year,  what  about  that? 

A.     It  was  considered  a  dry  year. 

Q.     And  1939,  how  about  1939? 

A.     I  think  it  was  considered  a  dry  year  also. 

Q.  In  your  opinion  progress  has  been  made  in 
reclaiming  that  land?  A.     Yes  sir. 

Q.     Since  1938  it  has  been  getting  better  from 
a  reclamation  point  of  view? 
.    A.     They  farm  more  of  it  as  they  go  along. 

Q.  They  farm  more  than  they  used  to  in  previous 
years.  A.     That  is  right. 
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Q.  They  are  catching  up  on  it  and  overcoming 
the  M-et  area?  A.     Yes  sir.  [178] 

Q.     More  land  being  jnit  in  cultivation'? 

A.     Yes  sir. 

Q.  Is  there  any  possible  way  to  avoid  these 
slides  year  by  year,  in  those  ditches'? 

A.  As  I  said,  the  only  way  is  to  shut  them  off 
by  cribbing. 

Q.     To  crib  the  entire  ditch? 

A.  Well,  some  of  the  slides  will  quit  sliding  if 
they  are  not  too  big. 

Q.  If  you  crib  the  entire  ditch  they  would  not 
slide.  A.     No,  I  don't  think  it  would. 

Q.     Most  of  those  slides  are  caused  by  springs? 

A.     Yes  sir,  in  the  smaller  ditches. 

Judge  Hunt:     I  believe  that  is  all. 

Redirect  Examination 
By  Mr.  Whitla. 

Q.  You  say  slides  in  the  smaller  ditches  are 
caused  by  springs?  A.     Yes  sir. 

Q.  In  the  main  ditch  is  that  caused  by  soggy 
groimd?  A.     Soggy  gromid  and  springs. 

Q.  What  time  of  the  year  is  the  best  time  to 
clean  those  ditches  ?  In  the  Summer  when  it  is  warm 
and  dry  or  in  the  fall  when  it  is  wet  and  cold? 

A.     I  think  in  July  it  is  easier  to  get  around. 

Q.  And  what  about  the  banks  whether  they  stand 
up  better  in  July  and  August  or  in  the  fall  and 
winter.  [179] 
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A.  I  think  the  sun  kind  of  bakes  the  nnid  and 
holds  it  better. 

Q.  Then  yon  think  it  is  better  to  do  it  in  July 
or  August  or  in  the  Summer  rather  than  the  winter 
when  it  is  cold  and  wet.  A.     Yes  sir. 

Q.  You  said  something-  about  heavy  machines 
causing  the  ditches  to  slough  where  they  had 
sloughed  before.  A.     Yes. 

Q.     What   is   the   reason   for   thaf? 

A.     Vibration. 

Q.     Do  you  use  any  mats. 

A.     Yes  sir,  under  the  machine. 

Q.     What   do   you  use. 

A.  Kind  of  i)ontoons  threaded  on  a  cable,  made 
out  of  logs. 

Q.  This  area  next  to  the  Great  Northern  rail- 
road, what  is  the  fact  as  to  whether  there  is  a  ditch 
to  catch  the  water  before  it  gets  to  the  main  ditch? 

A.     Down  there. 

Q.     Yes  in  that  vicinity. 

A.     Yes  sir,  there  is. 

Q.  Where  does  that  empty  into  the  main  ditch 
from  the  booster  pump? 

A.     About  a  mile  from  the  booster  pmnp. 

Q.  What  does  that  do  if  it  is  kept  open  relative 
to  the  water  draining  down  from  the  hillf 

A.  It  would  be  pretty  wet  if  that  ditch  wasn't 
there.  [180] 

Q.     Is  that  what  it  is  for? 
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A.     Yes  sir. 

Q.     Does    that    ditch    extend    under    the    great 
Northern  track  to  catch  that  water? 

A.     Off  the  hills,  3^011  mean. 

Q.     Yes.  A.     Yes  sir. 

Mr.  Whitla:     That's  all. 

Judge   Hmit:     No   further   questions. 


JAMES  S.  MORKELBERG, 
Being  called  as  a  witness  on  behalf  of  the  plaintiff, 
after  being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Whitla. 

Q.     Give  the  Reporter  your  name? 

A.     James  S.  Morkelberg. 

Q.     Where  do  you  reside?  A.     Moravia. 

Q.  How  far  from  the  land  of  Mi'.  Woldson 's 
referred  to  as  being  the  Mirror  Lake  Land  in  drain- 
age district  number  one,  do  you  live? 

A.     Just  a  highwa}^  between  my  land  and  his. 

Q.  What  have  you  done  relative  to  working  for 
Mr.  Woldson  on  this  land.  [181] 

A.     I  have  worked  there  for  three  years. 

Q.     What  work  have  you  been  doing. 

A.     Putting  in  hand  ditches. 

Q.  Something  has  been  said  about  dragline 
ditches  upon  this  land  and  between  these  dragline 
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ditches  has  Mr.  Woldson  put  in  some  other  system? 

A.    Yes  sir,  by  digging  these  hand  ditches. 

Q.  Have  yon  observed  the  condition  of  this  dis- 
trict during  the  past  three  years  i  A.     Yes  sir. 

Q.  In  regard  to  this  main  lateral  are  you  familiar 
with  that  where  it  comes  along  the  south  end  of 
Simon  McDonald's  land?  A.    Yes  sir. 

Q.     What  have  you  observed  in  that  vicinity? 

A.     I  have  observed  two  l)ad  slides. 

Q.     How  long  have  they  been  there'? 

A.     They  have  been  cleaned   out   several   times. 

Q.  In  regard  to  the  depth  of  the  water  between 
them, — strike  that, — in  regard  to  the  depth  of  the 
water  above  and  below  the  slides,  how  much  does 
it  back  the  w^ater  up  in  the  ditch  ? 

A.     You  mean  as  the  ditch  goes  down. 

Q.  Yes,  that  is,  how  much  higher  is  the  water 
above  the  slides  than  below  the  slides? 

A.     Eighteen  inches  or  more.  [182] 

Q.     What  does  that  do  to  Mr.  Woldson 's  land? 

A.     It  makes  it  wet. 

Q,     The  water, — does  it  stand  close  to  the  top? 

A.     Raises  up. 

Q.     What  effect  does  it  have  on  the  laterals. 

A.  It  makes  the  water  back  u])  in  the  laterals 
and  the  main  ditch. 

Q.  About  how  many  of  these  hand  ditches  has 
Mr.  Woldson  caused  to  be  built  or  dug  there? 

A.     A  good  many. 
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Q.  With  regard  to  the  lateral  ditches  these 
dragline  ditches,  the  one  which  extends  from  Mr. 
Woldson 's  place,  excepting  when  Mr.  Woldson 
cleaned  these,  have  they  been  cleaned  ont  in  1940? 

A.     Yes  sir,  in  1940. 

Q.     B}^  whom? 

A.     I  think  Mr.  Littlefield  worked  there  in  1940. 

Q.  When  these  obstructions  are  taken  out  what 
becomes  of  the  water  in  the  main  ditch  or  the  water 
back  in  the  lateral  ditches  on  Mr.  Woldson 's  land? 

A.     When  they  are  cleaned  out. 

Q.     Yes.  A.     It  lowers  the  water. 

Q.  What  effect  does  that  have  on  the  land 
whether  one  can  go  on  it  to  cultivate? 

A.     It  makes  it  drier  iii  a  very  short  time.  [183] 

Q.  In  the  last  couple  of  years  what  have  you 
noticed  as  to  whether  it  is  remaining  as  wet  as  it 
was  before,  or  drier? 

A.  There  is  a  big  change  in  it  in  the  last  two 
years. 

Q.     In  what  way? 

A.  Some  ditches  dug  last  fall  are  completely  dry, 
and  lots  of  land  drier. 

Q.     How  deep  are   those   dragline   ditches? 

A.  They  vary.  Some  places  they  sloughed  in 
much  worse  than  others. 

Q.  Now,  with  regard  to  the  sloughing  in,  is  there 
anything  growing  in  these  ditches  where  they  have 
sloughed  off? 
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A.     Cat-tails,  beggar  ticks,  and  Spanish  needles. 

Q.  What  effect  does  that  have  on  the  water  in 
the  ditches.  A,     It  holds  the  water  back. 

Q.  What  is  the  fact  as  to  whether  or  not  there 
is  alwa3^s  more  or  less  silt  getting  in  the  ditches? 

A.     It  all  goes  to  fill  in  the  ditches. 

Q.  And  if  there  are  any  obstrnctions  in  the 
ditches  what  does  that  do  in  reference  to  silt  col- 
lectmg  in  the  ditches? 

A.     More   collects  in  the   ditches. 

Q.  In  the  last  year  what  has  been  done  on  that 
land  relative  to  cultivating  it? 

A.     He  has  had  quite  a  bit  in  crops.  [184] 

Q.     How  much?  A.     Fifty  per  cent  or  better. 

Q.     That   much   in  crop  this  year? 

A.     Yes  sir. 

Q.  What  is  the  character  of  this  soil  when  it 
is  drained?  A.     What  do  you  mean. 

Q.  What  is  the  character  of  the  soil,  whether 
it  produces  heavy  or  otherwise, 

A.     It  produces  a  good  crop. 

Q.     You  are  farming  in  that  vicinity? 

A.     No  sir,  I  am  not. 

Q.  Prior  to  1939  and  1940  any  of  this  land  in 
cultivation  or  even  plowed? 

A.  Might  have  been  able  to  plow  it  but  couldn't 
get  on  it  to  plow  it. 

Q.  What  is  the  condition  of  it  this  year,  as  to 
walking  on  it? 

A.     Lot  of  places  the  ground  is  cracked  open. 


276  Martin  Woldson  vs. 

(Testimoii}^  of  James  S.  Morkelberg.) 

Q.  What  does  the  draiiimg  of  the  water  in  the 
summer  do  relative  its  cracking. 

A.  The  water  rmis  in  these  cracks  into  the 
laterals  and  it  dries  the  land. 

Q.     If  the  water  is  held  back  will  it  crack  open? 

A.  No  sir,  and  it  doesn't  crack  where  these  slides 
are,  it  won't  crack.  [185] 

Q.  Is  there  another  lateral  ditch  that  runs 
around  the  foot  of  the  hill,  about  the  edge  of  the 
land? 

A.     That  is  what  they  call  the  rim  ditch. 

Q.     What  water  does  it  collect? 

A.     It  collects  water  from  the  mountains  there. 

Q.  What  has  been  that  rim  ditch's  condition  up 
mitil  these  last  two  years,  as  to  being  cleaned  out? 

A.     It  has  been  filled  uj)  with  slides. 

Q.     Has  it  been  cleaned  out  recently? 

A.     Last  spring  I  think. 

Q.  What  effect  does  that  have  on  the  water 
coming  on  the  lower  section  of  the  land? 

A.  It  helps  a  whole  lot  to  cut  off  the  water  from 
the  ditch  below  that. 

Q.  Do  you  know  anything  about  a  part  of  the 
district  being  fixed  up  by  plank  used  for  cribbing? 

A.  I  have  seen  a  lot  of  it  but  didn't  see  anything 
down  where  I  am  at.  I  haven't  done  any. 

Q.     You  are  not  familiar  with  any  in  this  area? 

A.     No  sir. 

Q.     Have  you  had  any  talk  with  Mr.   Bauman 
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about  the  effect  that  it  would  have  on  his  land  if 

the  water  was  taken  off  Mr.  Woldson's  land? 

Judge  Hunt:  We  have  no  objection  to  his 
answering  that  \es  or  no. 

The  Court:  He  may  answer  this  question  [186] 
yes  or  no. 

Q.  Did  you  have  any  conversation  witli  Bauman 
in    regard  to  that  matter?  A.     Yes  sir. 

Q.     State  when  and  where  it  was. 

A.     It  was  close  to  these  two  bad  slides"? 

Q.    What  year  was  that. 

A.     1941,  this  year. 

Q.  Was  there  anybody  else  who  took  part  in 
the  conversation  besides  you  and  Mr.  Bauman? 

A.     No  sir. 

Q.     What  did  Mr.  Bauman  say? 

A.  He  said  that  by  lowering  this  main  ditch 
it  \vould  make  it  too  dry  in  his  part  of  the  comitry. 

Q.  Did  he  say  what  the  effect  would  be  on  any 
other  part  of  the  District  by  taking  in  other  water? 

Judge  Hunt:     Objected  to  as  leading. 

The  Court:     Sustained. 

Q.  Did  he  make  any  statement  as  to  what  effect 
it  would  have  by  taking  in  water  at  other  parts 
of  the  District? 

Judge  Hunt:     We  make  the  same  objection. 

The  Court:     Sustained. 

Q.  Did  you  have  any  conversation  with  reference 
to  the  effect  of  water  taken  out  of  any  other  part 
of  the  District?  [187] 
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Judge  Hmit:  We  object  to  this  on  the  same 
gi-ounds.  Counsel  insists  on  asking  this  question. 

The  Court:     Sustained. 

Mr.  Whitla:     You  nia^^  examine,  that's  all. 

Cross  Examination 
By  Judge  Hunt. 

Q.  From  what  source  did  the  \Yater  come  to  the 
land  in  the  old  Mirror  Lake  area? 

A.     From  springs. 

Q.  Do  these  springs  come  out  over  a  large  area 
in  the  south  end  of  the  District  ? 

A.     Here  and  there,  mostly  along  the  edge. 

Q.  You  say  the  rim  ditch  was  cleaned  out  this 
last  spring?  A.     Yes  sir. 

Q.  That  was  cleaned  out  by  employees  of  the 
drainage  district,  district  officials,  not  by  employees 
of  any  individual,  or  by  any  individual,  but  they 
were   employees   of  the   District? 

A.     1  don't  know. 

Q.  On  direct  examination  you  stated  that  the 
rim  ditch  was  cleaned  out  last  sprmg.  Do  you  know 
who  cleaned  it  out? 

A.     I  think  it  was  last  spring. 

Q.  State  whetlier  or  not  the  rim  ditch  was 
cleaned  out  by  emi:)loyees  of  the  District, — the  drain- 
age district? 

Mr.  Whitla:     If  you  know.  [188] 

A.  I  don't  know  who  they  were  employed  by, 
the  District  or  Mr.  Woldson. 
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Q.     You  didn't  clean  it  out?  A.     No  sir. 

Q.     How  many  other  men  were  employed  by  Mr. 
AYoldson  last  spring? 

A.     No  one  but  myself  and  the  dragline  crew. 

Q.     Did   the   dragline   crew   clean    out   this   rim 
ditch.  A.     Up  as  far  as  the  bridge. 

Q.     The  men  that  Mr.  AVoldson  hired,  did  they 
clean  out  that  ditch  ?  A.     Yes  sir. 

Q.     You  are  sure  of  that? 

A.     It  was  cleaned  up  to  that  bridge. 

Q.     On  the  south  of  that  land. 

A.     Yes,  from  the  trestle  to  the  bridge. 

Q.     Who  cleaned  it  out? 

A.     I  think  it  was  Ted  Lazier. 

Q.     Who  was  he  employed  by? 

A.     I   don't   know   whether  it   was   the   District 
or  Mr.  Woldson., 

Q.     You  said  you  were  the  only  one  employed 
by  Mr.  Woldson?  A.     Yes  sir. 

Q.     And  you  did  not  do  it?  A.     No  sir. 

Q.     How   far  apart   were   these   laterals   on  the 
property  of  [189]  Mr.  Woldson? 

A.     That  I  built. 
,Q.    Yes. 

A.     I  would  say  a  hundred  and  tifty  feet. 

Q.     Tell  me,  was  1939  a  dry  or  a  wet  year  in 
that  section  of  the  coimtry  ? 

A.     That  was  a  dry  year. 

Q.     How  about  1940? 
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A.     That  was  a  dry  year  too. 

Q.  You  think  that  progress  is  being  made  year 
by  3'ear  and  gradually  the  situation  is  getting  better 
in  the  Mirror  Lake  area.  A.     Yes  sir. 

Judge  Hunt :     That  is  all. 

Mr.  Whitla:     That's  all. 


ROBERT  R.  NELSON, 

Being  called  as  a  witness  on  behalf  of  the  Plaintiff, 
after  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Whitla. 

Q.     Your  Name  is  Robert  Nelson. 

A.     Robert  R.  Nelson. 

Q.  You  live  in  drainage  district  number  1  of 
Boundary  County. 

A.     I  have  a  farm  there.  [190] 

Q.     How  long  have  you  been  farming  there? 

A.     Since  the  spring  of  1939. 

Q.     Where  did  you  farm  previous  to  that  time. 

A.     Hartline,  Washington. 

Q.  In  1939  when  you  went  on  this  land,  did  you 
have  occasion  to  go  over  this  land  of  Mr.  Wold- 
son's  south  of  this  main  lateral? 

A.     This  land  in  controversy. 

Q.     Yes.  A.     In  the  fall  of  1939. 

Q.  What  condition  did  you  find  this  land  in  at 
that  time.  A.     Tules  and  water. 
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Q.  What  about  tlie  character  of  the  ground, — the 
mud  and  water,  what  did  you  find? 

A.  I  came  from  the  soutli  across  the  track  and 
left  my  car  down  by  the  bridge  and  walked  up. 

Q.     Did  you  get  into  the  nuid  and  water? 

A.  I  started  up  there  and  got  in  these  tules  and 
fell  into  a  hole  up  to  my  hips. 

Q.     AVluit  was  the  general  character  of  the  land? 

A.     There  was  water  on  top  of  the  ground. 

Q.     Have  you  looked  over  that  section. 

A.     I  have  the  north  end  of  that. 

Q.  What  is  its  condition  as  to  whether  there 
is  water  or  not? 

A.     There  is  some  crop  on  that  north  end. 

Q.  With  regard  to  all  of  this  land,  what  could 
you  say  as  [191]  to  whether  it  is  drier  or  w^etter 
than  you  saw  it  in  1939  ?  A.     Drier. 

Q.     Has  there  been  any  work  done  on  this  land? 


A 
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Toward  draining  it. 
Yes,  and  also  fixing  it  for  cropping. 
Yes  sir,  some  hand  ditches  made. 
Has  it  been  farmed?  A.     Yes  sir. 

How  much  has  been  farmed? 
I  would  not  know  exactly. 
Just  your  best  estimate. 

I  never  paid  any  attention  to  say  how  much. 
Well,  can  you  give  about  the  proportion  that 
plowed  or  cropped  in  the  last  year? 
This  last  year. 
Yes,  how  much  is  in  cultivation? 
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A.     I  don't  know. 

Q.     How  long  have  you  been  farming? 

A.     I  was  raised  on  a  ranch. 

Q.     How  old  are  you?  A.     Forty-one. 

Q.  With  regard  to  the  croj)  that  grew  on  that 
land,  did  you  see  the  crop? 

A.     On  the  north  end. 

Q.     '\^^iat  was  growing  there?  A.     Oats. 

[192] 

Q.  State  to  the  Court  what,  in  your  opinion, 
that  would  go  to  the  acre  when  harvested? 

A.     Around  a  ton  or  a  ton  and  a  half. 

Q.  And  that  would  be  what  when  reduced  to 
bushels. 

Judge  Hmit:  Objected  to  as  it  is  just  a  matter 
of  calculation. 

The  Court :     He  may  answer. 

A.     Around  ninety  bushels. 

Q.     Ninety  bushels  to  the  acre? 

A.  Yes  sir,  but  we  generally  talk  of  oats  by  the 
ton. 

Q.  Did  you  notice  tlie  ditch  along  this  land 
whether  there  was  any  obstructions  in  the  ditch 
when  you  saw  it  at  various  times? 

A.  1  never  noticed  the  ditches  in  the  fall  of 
1939,  any  more  than  they  were  cleaning  it  with 
the  dragline  at  that  time,  close  to  the  junction. 

Q.     Do  you  know  who  was  running  the  dragline. 

A.     I  think  Mr.  Farnum. 
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Q.  Do  yon  notice  how  nnich  work  they  did  and 
what  ditches  they  went  on?  A.     No  sir. 

Q.  In  regard  to  the  main  ditch,  have  you  noticed 
any  obstructions  in  it  ? 

Judge  Hunt:  May  we  have  the  time  fixed  in  this 
question.  [19;^] 

Q.     When  was  it? 

A.     At  various  times  this  summer. 

Q.     Did  you  see  obstructions  there  this  summer? 

A.  Every  time  I  was  there  there  was  a  slide 
in  the  main  ditch. 

Q.  Where  abouts  in  the  maui  ditch  did  you  see 
those  obstructions,  was  it  close  to  the  corner  where 
it  turns  north? 

A.  Yes,  from  the  corner  where  it  comes  from 
Baumans. 

Q.     How  may  slides  did  you  notice? 

A.     Three  or  four. 

Q.     Did  the  slides  cause  the  water  to  back  up? 

A.     Yes  sir. 

Q.     How  much  did  it  cause  the  water  to  back  up. 

A.  Well,  on  the  corner  ^\■llere  it  goes  nortli, 
about  two  feet  of  standing  water. 

Q.  Did  you  notice  as  to  ^vhether  there  was  work 
in  the  rim  ditch  or  were  you  familiar  with  that? 

A.     No  sir. 

Q.  Did  you  notice  whether  Mr.  Woldson  had 
been  doing  any  work  in  making  hand  ditches? 

A.    Yes  sir. 


284  Martin  Woldson  vs. 

(Testimony  of  Robert  R.  Nelson.) 

Q.     Tell  us  when  you  noticed  this  work? 

A.  I  noticed  that  man,  from  the  fall  of  1939  on, 
that  was  digging  those  hand  ditches. 

Q.     Do  you  know  who  he  was? 

A.     I  know  now  who  he  is.  [194] 

Q.  Have  you  had  aii}'  conversation  with  Mr. 
Bauman  to  the  effect  that  the  draining  of  this  water 
would  have  on  his  land? 

A.  Just  talking  this  Sunimer  and  he  said  it  would 
effect  this  higher  land. 

Judge  Hunt :  May  we  have  the  time  and  the 
place  fixed. 

The  Court:  Yes,  fix  the  time  and  place  Mr. 
Whitla. 

Q.     Fix  the  date  and  who  was  present. 

A.     I  camiot  establish  the  date. 

Q.     About  when  was  it  ? 

A.     The  last  of  May  or  the  first  of  June. 

Q.    Where  was  it? 

A.     As  well  as  I  remember  it  was  in  his  yard. 

:Sh\  Whitla:     That  is  all. 

Cross  Examination 
By  Judge  Hmit. 

Q.     Are  you  sure  it  was  in  his  yard? 

A.  As  sure  as  I  am  telling  you,  I  said  as  well 
as  I  remember. 

Q.  You  were  talking  about  draining  Mirror 
Lake.  A.     Not  draining  Mirror  Lake. 

Q.     What  did  you  tallv  about? 
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A.     Cutting  hay. 

Q.  In  1939  wlien  xou  went  to  cross  this  Mirror 
Lake  area,  you  [195]  went  all  around  it  did  you? 

A.     No  sir. 

Q.  You  said  you  were  going  across  the  area  and 
you  fell  in  a  water  hole. 

A.     Yes  I  stepped  in  a  hole. 

Q.  That  section  comprises  two  or  three  hmidred 
acres?  A.     I  don't  know. 

Q.     You  can  estimate  it. 

A.  In  that  end  of  the  District  about  three  hun- 
dred, yes. 

Q.     Did  you  fall  into  a  spring? 

A.     I  don't  know  what  kind  of  a  hole  it  was. 

Q.     It  was  water. 

A.     Yes,  it  was  water. 

Q.  This  rim  ditch  where  the  tules  are,  state 
whether  or  not  there  are  springs  around  that. 

A.     I  don't  know. 

Q.     Are  there  any  springs  around  there  ? 

A.     I  don't  know. 

Q.  You  are  farming  land  belonging  to  Mr. 
Woldson?  A.     Yes  sir. 

Q.     Are  you  leasing  or  farming  for  him? 

A.     I  have  a  lease  with  him. 

Q.  As  a  matter  of  fact  the  District,  through  its 
emjjloyees,  has  cleaned  out  the  main  ditches  every 
year  since  you  have  been  there? 

A.  They  cleaned  the  ditch  the  first  year  we  were 
there?  [196] 
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Q.     1939.        A.     Yes. 

Q.     In  1940  did  they  clean  the  ditches? 

A.     Yes,  I  think  they  cleaned  them  last  year. 

Q.     Did  they  clean  them  last  spring? 

A.     I  am  not  sure. 

Q.  You  stated  that  this  summer  you  discovered 
slides  obstructing  the  ditch?  A.     Yes  sir. 

Q.  I  will  ask  you  if  that  particular  ditch  was 
not  cleaned  out  within  the  past  month? 

A.     I  think  it  was. 

Q.     And  now  it  is  jammed  again? 

A.     Yes  sir,  the  water  is  backed  up. 

Q.  And  to  your  knowledge  this  same  ditch  was 
cleaned  out  within  the  past  month  ?  A.     Yes  sir. 

Judge  Hunt:     That's  all. 

Mr.  Whitla:     That's  all. 


ED.  FARNUM, 
Being  called  as  a  witness  on  behalf  of  the  plaintiff, 
after  being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Wliitla.  [197] 

Q,     Will  you  state  your  name? 

A.     Ed  Farnum. 

Q.     Where  do  you  reside? 

A.     Spirit  Lake. 

Q.     Did   vou   reside   in   the   vicinity   of   Bonners 
F'err}^  ever. 
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A.  Yes,  since  1930  until  1  went  to  Spirit  Lake 
about  a  year  ago. 

Q.  Now  what  were  you  doing  in  the  vicinity  of 
liomiers  Ferry? 

A.  Rei)airing  Machines,  digging  ditches  and 
running  draglines. 

Q.  Have  you  worked  in  any  of  the  drainage 
districts  in  running  the  dragline? 

A.     Practically  all  of  them. 

Q.     Did  you  run  a  dragline  in  District  number  1? 

A.     Yes  sir. 

Q.     What  years?  A.     1941  and  1939. 

Q.  In  1941  who  was  it  that  came  to  you  and 
employed  you? 

A.     Mr.  Woldson,— Martin  Woldson. 

Q.     Where  did  he  see  you? 

A.  I  believe  he  came  to  my  station  at  Spirit 
Lake. 

Q.     Did  you  go  up  there  to  work  ? 

A.     For  about  three  weeks. 

Q.     You  say  you  operated  a  dragline. 

A.     Yes  sir. 

Q.     Where  did  you  get  the  dragline? 

A.     I  i3icked  up  the  dragline  on  the  main  ditch. 

[198] 

Q.     Who  was  working  wdth  you? 

A.     I  had  an  oiler  by  the  name  of  Ben  Banker. 

Q.     Did   you   know    John    Davidson? 

A.     Yes  sir. 

Q.     Did  you  have  any  conversation  with  him.  as  to 
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where  you  would  go  to  work  and  what  you  would  do  ? 

A.     No  sir.  I  don't  think  so, 

Q,     Where  did  you  go  to  work.  Who  gave  you 
instructions  where  to  go  to  work? 

A.     Mr.  Woldson  gave  nie  instructions. 

Q.     Where  did  you  go? 

A.     On  the  main  ditch. 

Q.     Where  on  the  main  ditch  did  you  start. 

A.     Approximately  two  hundred  feet  west  of  the 
junction  of  the  railroad  track. 

Q.     Where  did  you  go  with  the  machine? 

A.     We  cleaned  on  around  to  the  railroad  track 
and  ui)  along  the  rim  ditch. 

Q.     Did  you  go  north  on  the  main  ditch? 

A.     No  sir. 

Q.     Now  with  regard  to  1939  and  1940  when  you 
first  went  up  there  who  hired  you  then? 

A.     I  think  the  District  hired  me  then. 

Q.     Mr.  Davidson,  A.     Yes  sir. 

Q.     Did  he  give  you  instructions  where  to  go  to 
work?  [199] 

A.     Yes,  sent  me  to  the  Booster  pump, 

Q.     Was  the  dragline  there. 

A.     No,  it  was  in  District  2. 

Q.     Who  got  the  dragline  ? 

A.     I  went  after  the  dragline. 

Q.     Did  they  tell  you  where  to  go  to  work  when 
you  started. 

A.     Yes  sir,  to  take  it  to  the  ))ooster  pump  and 
start  to  clean  there. 


S.  M.  Bauman,  et  al.  289 

(Testimony  of  Ed  Farniim.) 

Q.     Did  they  tell  you  what  ditches  to  clean  out? 

A.     Yes   sir. 

Q.     Where  did  they  tell  you  to  go? 

A.  I  took  that  main  ditcli  to  the  junction  and 
then  a  half  mile  toward  Bauman 's,  and  dead-headed 
back  and  went  aroimd  to  the  rim  ditch  on  the  lateral, 
and  vice-versa. 

Q.  What  is  the  fact  as  to  whether  there  is  any 
practical  means  to  clean  out  a  dragline  ditch  except 
with  the  dragline. 

A.     That  is  the  only  ])ractical  way. 

Q.     What  did  you  find  about  this  dragline  lateral? 

A.     In  1939  I  could  hardly  find  it. 

Q.  Did  it  show  whether  there  had  been  any 
work  on  the  ditches  for  many  years  prior  to  that 
time? 

Judge  Hunt:  Objected  to  as  calling  for  a  con- 
clusion. 

The  (^ourt:     Sustained.  [200] 

Q.  Could  you  state  whether  or  not  there  had 
been  work  done  in  these  ditches,  from  your  ex- 
l^erience. 

Judge  Hmit:     I  make  the  same  objection. 

The  Court:     Overruled. 

A.     It  had  not  been  for  several  years. 

Q.  What  was  the  character  of  the  growth  in 
there. 

A.  Cat-tails  that  had  grown  up  there  years  be- 
fore were  laying  there  dead. 

Q.     Rushes  in  there. 
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A.     Plenty  of  all  kinds  of  weeds. 

Q.  In  regard  to  the  rim  ditch  what  did  you 
find  there?  A.     It  was  sloughed  in  places. 

Q.  As  to  the  condition  of  the  rim  ditch  at  that 
time.  Would  it  carry  water  in  a  practical  manner? 

Mr.  Wilson:  We  object  to  that  as  calling  for  a 
conclusion. 

Mr.  Whitla:     I  had  not  finished. 

Q.  Would  it  carry  water  in  a  practical  manner 
when  3^ou  went  there  in  1939. 

Mr,  Wilson:  Objected  to  as  calling  for  a  con- 
clusion and  leading. 

The  Court:     Sustained. 

Q.  Tell  us  what  its  condition  was  as  to  its  ability 
to  carry  water? 

A.  It  was  not  fit  to  carry  water.  It  was  sloughed 
in  and  [201]  had  weed  growth  in  it. 

Q.     These  lateral  ditches,  were  they  the  same? 

A.     Yes  sir. 

Q.  This  so  called  main  lateral,  what  was  its 
condition. 

A.  It  was  full  of  growth  from  the  booster  pump 
on  up  after  I  got  in  there  where  the  slides  were. 
There  were  several  slides. 

Q.     Did  you  go  east  of  the  main  lateral  ? 

A.     East. 

Q.  East  of  the  main  lateral,  toward  the  Great 
Northern  trestle? 

A.     Went  to  the  rim  ditch. 

Q.     What  was  the  condition  in  that  vicinity  also? 
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A.     Needed  cleaning. 

Q.     Did  you  clean  out  all  of  those  ditches? 

A,     Yes  sir. 

Q.  AVhat  time  of  the  year  did  you  go  through 
there  ? 

A.  It  was  pretty  late  in  the  fall.  I  think  we 
started  the  25th  of  August. 

Q.  In  regard  to  the  time  you  cleaned  out  these 
ditches,  what  would  you  say  would  be  the  proper 
time,  July  or  August  or  later  in  the  Fall? 

A.  In  the  ver}-  driest  season  is  the  best.  I  would 
say  July  or  August. 

Q.     Why? 

A.  The  banks  will  turn  out  and  stay  lighter, 
they  w'on't  cave  in  so  quick.  [202] 

Q.  If  the  water  is  drained  out  at  that  time  what 
effect  does  it  have  on  the  bank? 

A.  It  stays  drier  and  firm,  it  doesn't  cave  in  so 
much. 

Q.  If  the  water  is  drained  out  at  the  time,  what 
effect  does  it  have  on  the  bank  as  to  drying  out? 

A.     It  dries  out  faster. 

Q.  What  is  your  opinion  as  to  whether  that 
land  would  drain  out  so  you  could  get  in  ? 

Judge  Hunt:  We  object  to  that,  the  question 
is  ambiguous,  not  capable  of  an  answer. 

The  Court :  Overruled,  he  may  answer  if  he  un- 
derstands the  question. 

A.  It  wasn't  in  any  condition  to  farm  when  I 
went  in  first,  but  this  last  time  there  was  lots  more 
of  the  land  farmed. 
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Q.  In  1939  what  would  you  say  as  to  the  water 
standing  aroimd  on  the  surface  of  the  land? 

A.  We  had  to  wear  rubber  boots  to  get  to  the 
machine. 

Q.     That  was  in  1939. 

A.  Yes,  but  this  last  time  we  used  low  top  shoes 
and  I  never  got  in  any  water. 

Q.  After  1939,  Mr.  Woldson  hired  you  again 
in  1941?  A.     Yes  sir. 

Q.     Where  did  you  go  to  work  then? 

A.  I  went  to  work  about  two  hmidred  yards 
below  that  junction  where  that  ditch  comes  from 
Baumans  south  and  then  goes  dov,n  a  ways  and 
swings  tow^ard  the  tracks  of  [203]  the  Great 
Northern. 

Q.  Approximately  how  much  of  this  land  that 
you  worked  in  1939  was  in  cultivation  when  you 
went  there  in  1941? 

A.  Looking  at  it  off  the  machine,  it  looked  like 
about  half  of  it. 

Q.  Did  any  member  of  the  Board  say  anything 
to  you  after  you  had  done  this  v.ork  in  1939, 
whether  the}'  would  pay  you  or  not? 

A.  Mr.  Bauman  told  me  plainl}^  after  I  turned 
a  certain  corner  they  would  not  pay  any  more  of 
the  expenses. 

Q.     What  corner  was  that. 

A.     The  bend  up  by  the  Great  iSTorthern  track. 

Q.     Can  you  show  us  about  where  that  was? 
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A.     Where  is  the  trestle. 

Q.     Here  (indicating). 

A.     Well,  it  was  in  here  (indicating). 

Q.  About  where  the  figure  two  appears  I  would 
take  it,  in  this  area,  below  the  south  section  line 
of  section  4. 

A.     Appi'oximately. 

Q.  Did  he  give  you  any  reason  as  to  why  they 
would  not  pay  any  more  for  cleaning  out  the  ditch? 

Mr.  Wilson:  That  is  leading.  He  can  give  the 
conversation. 

The  Court:     Sustained. 

A.  He  figured  that  the  District  didn't  want  to 
pay  any  money  for  daining  that  land.  [204] 

Mr.  Wilson:  We  move  to  strike  that  and  that 
the  witness  be  instructed  to  state  the  conversation. 

The  Court:     It  may  be  stricken. 

Q.     What  was  said  by  Mr.  Bauman. 

A.  That  they  would  not  pay  any  expenses  after 
I  went  around  that  corner. 

Q.  Now,  Mr.  Farnum,  do  you  know  anything 
about  the  use  of  what  is  referred  to  as  spiling  for 
these  slides  out? 

A.  Yes,  I  have  drove  lots,  and  there  are  lots 
in  the  district. 

Q.     Where? 

A.     From  the  booster  pump  out  to  the  pipe. 

Q.  How  much  of  that  is  in  the  District  at  other 
places  ? 
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A.  I  don't  know,  I  never  was  in  there  to  see 
except  from  the  pimip  out  to  the  pipe  and  from  the 
pipe  on  out. 

Q.     How  much  would  you  say? 

A.  I  clammed  it,  I  think  four  or  five  hundred 
feet  in  each  stretch. 

Q.     What  does  that  mean  "clammed"? 

A.  You  use  a  clam  shell  to  get  down  between  the 
cribbing. 

Q.  State  whether  these  ditches  have  to  be  cleaned 
out  frequently  or  otherwise  where  there  isn't  any 
current. 

A.  Where  there  isn't  any  current  the  growth  of 
weeds  and  cat-tails  grows  faster,  and  the  laterals 
bring  in  much  more  silt. 

Q.  What  is  the  fact,  in  your  opinion,  as  to 
whether  or  not  you  could  put  in  this  kind  of  crib- 
bing or  spiling  in  these  [205]  places  where  these 
slides  are,  and  keep  them  out? 

A.     In  ray  opinion  a  man  could. 

Q.  Did  you  notice  how  deep  the  water  was  above 
these  slides  compared  to  the  depth  below  the  slides  t 

A.  In  some  places  it  was  eighteen  inches  or  two 
feet. 

Mr.  Whitla :     That  is  all.  You  may  cross  examine. 

Cross  Examination 
By  Judge  Hunt. 

Q.  Have  you  ever  put  any  sheet  piling  in  wet 
spots  like  Mirror  Lake? 
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A.     I  did  on  the  Okangon. 

A.     Not  on  the  Kootenai. 

A,     I  haven't  done  any,  no. 

Q.     Could  be  done,  but  you  haven't  done  any. 

A.     No  sir. 

Q.  I.iast  time  you  were  at  the  District  everj'- 
thing  was  O.K.  now,  when  was  the  last  time  you 
visited  District  number  one,  if  you  remember'? 

A.  I  cannot  give  the  dates  but  somewhere  aroimd 
in  July. 

Q.     Of  1941.  A.     Yes  sir,  July  or  August. 

Q.  I  believe  3'ou  stated  that  it  was  better  to  do 
this  work  in  the  Summer.  I  will  ask  you  if  you 
have  operated  a  dragline  in  any  districts  during  the 
wintertime'?  A.     Yes  sir.  [206] 

Q.     Any  ditching'?  A.     Yes  sir. 

Q.  Did  you  find  it  better  or  worse  to  do  that 
work  at  that  time  of  the  year. 

A.  Well  you  had  the  frost  to  contend  with,  but 
in  the  Mirror  Lake  you  don't  have  frost  in  that 
springy  ground. 

Q.  That  is  open  the  year  around.  The  springs 
flow  in  the  winter  time? 

A.     Yes  sir,  I  haven't  seen  it  frozen. 

Q.  Every  drainage  district  has  to  have  its 
ditches  cleaned  every  year,  doesn't  it? 

A.     Yes  sir. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  all  of 
the  time  you  were  in  Bonners  Ferry  that  Drainage 
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District  number  one,  had  its  ditches  cleaned  every 

year,  at  least  once? 

A.     I  would  not  swear  to  that. 

Q.     Have  3^ou  seen  them  cleaned  out  even  oftener. 

A.     I  only  worked  there  in  1939  and  1941. 

Q.  And  in  1939  you  were  employed  by  the  Dis- 
trict? A.     Yes  sir. 

Q.  And  in  1941  part  of  the  time  for  the  District 
and  part  of  the  time  for  Mr.  Woldson? 

A.     Entirely   for   Mr.   Woldson. 

Q.  You  were  not  around  the  District  in  1940 
at  all.  You  skipped  that  year. 

A.     I  don't  think  I  did  any  in  1940.  [207] 

Q.  You  were  there  in  1939  but  not  again  until 
1941.  A.     That's  right. 

Q.  When  you  were  there  in  1939  the  dragline 
you  used  was  rented  by  District  number  onef 

A.     Rented  by  District  Number  One. 

Q.     Did  District  One  own  a  dragline? 

A.     Yes,  I  think  so. 

Judge  Hunt:     That  is  all. 

Redirect   Examination 
By  Mr.  Whitla. 

Q.  Does  the  cleaning  out  of  the  ditches  as  you 
mentioned  appl.y  to  all  dragline  laterals  so  that  all 
should  be  cleaned  out  the  same? 

A.  If  they  slough  off,  of  course,  they  should  be 
cleaned  out. 

Q.     Is  it  customary  to  do  that  every  year? 


S.  M.  Bauman,  et  al.  297 

(Testimony  of  Ed  Farniim.) 

A.  Some  Districts  let  it  go  but  it  should  be 
cleaned  out  every  year. 

Mr.  Whitla:     That's  all. 

Judge  Hunt:     Yes,  that's  all. 

The  Court:  We  will  recess  at  this  time  imtil 
9:30  tomorrow. 


9 :30  A.  M.,  November  22,  1941. 

ROBERT  R.  NELSON, 

Being  recalled,  having  been  heretofore  duly  sworn, 
testifier  as  follows: 

Direct  Examination  [208] 
By  Mr.  Whitla. 

Q.  You  are  renting  land  in  this  drainage  dis- 
trict. A.     Yes  sir. 

Q.     District  number  one.  A.     Yes  sir. 

Q.    Been  farming  all  your  life?  A.    Yes  sir. 

Q.  Do  you  know^  the  reasonable  rental  value  of 
this  land  involved  in  this  action,  provided  it  is 
drained  so  that  crops  can  be  produced  f 

A.  Drained  the  same  as  the  rest  I  would  say  on 
a  forty-sixty  basis. 

Q.     I  am  asking  about  cash  rental. 

A.     This  year  about  $15  or  $16. 

Q.  What  was  the  average  cash  rental  value 
aromid  there?  A.     Around  ten  dollars. 

Q.     An  acre.  A.     Yes  sir. 

Mr.  Whitla:     That's  all. 

Judge  Himt:     No  questions. 
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OSCAR  DAVID, 

Being  called  as  a  witness  on  behalf  of  the  plaintiff, 
after  being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Whitla.  [209] 

Q.     Your  name  is  Oscar  David? 

A.     Yes  sir. 

Q.     Where  do  you  reside? 

A.     Bonners  Ferry. 

Q.     Ill  Drainage  district  number  1 

A.     Yes  sir. 

Q.     How  long  have  you  resided  there? 

A.     Since  1926. 

Q.     In  this  District  since  that  time. 

A,     Yes  sir. 

Q.     Did  you  formerly  own  part  of  this  land  in 
controversy  in  this  action?  A.     Yes  sir. 

Q.     Approximately  how  much? 

A.     About  fifty  acres. 

Q.     In  regard  to  that  land,  when  did  you  pur- 
chase it  originally?  A.     1927  or  1928. 

Q.     How  long  did  you  own  that  land? 

A.     It  was  sold  for  taxes,  I  believe  that  was  in 
1932. 

Q.     Did  you  know,  or  do  you  know  now,  who  be- 
came the  owner  of  it  then  ?  A.     Yes  sir. 

Q.    And  who  did  purchase  it  at  that  time? 

A.     Mr.  Woldson, 

Q.     Do  you  know  whether  he  has  had  possession 
of  it  ever  since  that  time?  [210] 

A.     I  think  so. 
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Q.     Are  yoii  renting'  tliat  land   from   him   now? 

A.     Yes  sir. 

Q.  Have  you  been  farming  in  that  district  from 
1927  or  1928  up  to  this  time?  A.    Yes  sir. 

Q.  Then  you  know  the  reasonable  rental  value 
of  that  land  in  controversy,  if  it  was  drained  so  it 
could  be  farmed,  the  cash  value? 

A.     Drained  so  it  could  be  i)ut  in  crops? 

Q.     Yes. 

A.     Yes,  I  do,  I  would  say  about  ten  dollars. 

Q.     Per  acre.  A.    Yes,   per   acre. 

Q.  While  you  were  the  owner  did  you  do  any- 
thing toward  fencing  that  land? 

A.     I  built  a  fence  along  the  highway. 

Q.     Is  your  fence  still  there?  A.     Yes  sir. 

Q.  What  is  the  fact  as  to  that  land  being  used 
since  that  time?  A.     Used  by  who. 

Q.     By  the  party  who  owns  it  ? 

A.     I  have  had  the  land. 

Q.  And  what  did  you  do  relative  to  preparing 
it  for  crop? 

A.     I  started  to  build  these  hand  ditches. 

Q.  Did  you  work  at  that  continuously  mitil  the 
land  was  sold  for  taxes?  [211] 

A.  I  think  the  last  year  I  didn't  do  anything 
to  it. 

Q.  In  a  general  way  are  you  familiar  with  this 
land  and  with  the  ditches?  A.     Yes  sir. 

Q.  Do  you  know  the  ditch  referred  to  as  the 
rim  ditch?  A.     Yes  sir. 
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Q.     Where  does  that  ditch  rim? 

A.     Along  the  rim  of  the  district. 

Q.  Close  to  the  Great  Northern  Railroad  right- 
of-way. 

A.  Yes  sir,  between  the  right-of-way  and  the 
District,  and  then  there  is  some  other  land  between 
the  railroad  and  the  drainage  district. 

Q.  The  lateral  ditch  that  drains  this  hill  coun- 
try, are  you  familiar  with  that?  A.     Yes  sir. 

Q.  What  has  been  its  condition  as  to  being  kept 
cleaned  out,  or  whether  there  are  slides  in  it,  or 
have  been  in  it? 

A.  It  has  been  in  a  pretty  hard  condition.  There 
have  been  some  slides  in  there. 

Q.     How  many  slides  in  there? 

A.     Three  or  four. 

Q.  With  regard  to  the  water.  What  is  the  con- 
dition of  the  water  above  and  below  these  slides? 

A.     It  backs  the  water  up? 

Q.     How  much? 

A.    I  would  say  two  feet  or  something  like  that. 

[212] 

Q.  Now  then,  with  regard  to  the  other  laterals 
referred  to  as  the  dragline  laterals.  Is  there  any 
ditch  or  ditches  referred  to  as  the  dragline  laterals? 

A.     Yes  sir. 

Q.  Up  to  1939  what  was  the  condition  of  those 
as  to  whether  they  were  cleaned  out  for  some  years? 

A.     The  condition  was  not  very  good. 
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Q.    Was  there  any  gro^vth  in  them. 

A.    Yes  sir. 

Q.     What  did  that  growth  consist  of? 

A.     Cat-tails  and  weeds. 

Q.  Was  anything  started  to  be  done  there  rel- 
ative to  cleaning  these  ditches  out?  A.     Yes. 

Q.     What  was  it? 

A.     I  think  the\-  went  through  with  the  dragline. 

Q.  Later  on,  in  1940  do  you  know  if  Mr.  Wold- 
son  went  through  with  a  dragline  again  ? 

A.     Yes  sir. 

Q.  What  effect  did  that  have  on  the  land  in  this 
district  in  vegarding  to  making  it  so  you  could 
plow  it?  A.     It  helloed  to  drain  the  land. 

Q.  And  did  you  plow  any  of  that  land  after 
that?  A.     Yes  sir. 

Q.  How  many  acres  were  you  able  to  plow 
after  they  went  through  with  the  dragline  in  1940? 

[213] 

A.  After  1940,  jjrobably  seventy-five  to  eighty 
acres  in  there. 

Q.     Did  you  produce  a  crop  on  that  land? 

A.     Yes  sir. 

Q.     What  crop  did  you  produce   on  that  land. 

A.     Whatever  you  plant. 

Q.     Of  course, — what  did  you  produce. 

A.  I  had  part  of  it  in  oats.  I  had  considerable 
more  in  oats  this  year. 

Q.     How  much  did  you  have  in  oats  this  year? 

A.     Seventy-five  or  eighty  acres. 


302  Martin  Woldson  vs. 

(Testimony  of  Oscar  David.) 

Q.     How  much  did  you  get  in  last  year. 

A.     About  twenty-five  acres. 

Q.  With  regard  to  the  oats  what  kind  of  crop 
did  you  have  this  year?  A.     Pretty  fair  oats. 

Q.  Do  you  know  how  much  your  oats  would  go, 
that  is,  how  many  bushels  per  acre. 

A.  It  would  be  about  eighty  bushels  or  some- 
thing like  that. 

Mr.  Whitla:     That's  all. 

Cross   Examination 
By  Judge  Hunt. 

Q.  As  a  matter  of  fact  Mr.  David,  your  name 
is  Davis?  A.     Yes  sir. 

Q.  Your  oats  on  there  ran  pretty  heavy  to 
cat-tails.  A.     No. 

Q.     Tliere  were  cat-tails  there?  [214] 

A.     Yes  sir  in  places  there  was  cat-tails. 

Q.     And  in  spots  it  was  wet.  A.     Yes  sir. 

Q.  There  were  spots  where  there  were  more 
cat-tails  than  there  were  oats? 

A.     I  don't  know  about  that. 

Q.     You  farmed  it.  A.     Yes  sir. 

Q.  And  there  were  spots  that  were  heavy  to 
cat-tails.  A.     Yes,  spots. 

Q.  And  there  were  spots  that  were  heavy  to 
tules?  A.     That  is  the  same  thing. 

Q.  Cat-tails  have  the  brown  top,  now  what  about 
that  stuff  that  looks  like  bamboo. 

A.  We  had  some  of  that,  not  very  much.  That 
is  where  it  is  too  wet  to  form  the  tops. 
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Q.     Actually  the  oats  run  pretty  heavy  to  stock? 

A.     Some   large   stocks. 

Q.     And  not  much  head. 

A.     Yes,  it  was  a  good  head,  it  varies  some  of 
course,  but  it  was  a  good  head. 

Q.     Wheii  did  you  say  tliat  you  fii-st  came  to  this 
District.  A.     In  1926. 

Q.     The  district  was  created  in  1920  or  1921. 

A.     It  was  before  I  came. 

Q.     But  you  know  about  when  it  was  created. 

[215] 

A.    Yes  sir. 

Q.     Are  you  acquainted  with  the  original  works 
there  when  you  came. 

A.     There  was  not  nuich  works  there  when  I  came. 

Q.     Around    Mirror   Lake    it    included    one    big 
main  lateral.  A.     In  1926. 

Q.    In  the  Mirror  Lake  section.  A.    Yes  sir. 

Q.     This  dragline   lateral  or  laterals  they  were 
not  there  in  1926? 

A.     One  that  we  called  the  first  one,   from  the 
main  ditch  to  the  highway. 

Q.     Past  the  Great  Northern  trestle  west  of  the 
underpass.  A.     West  of  the  imderpass. 

Q.     These  other  dragline  laterals  were  not  there? 

A.    Yes,  I  think  so. 

Q.     Just  the  one  w^asn't  it. 

A.     One  between  McDonald's  and  Zimmerman's 
in  1926. 
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Q.     Isn't  that  a  part  of  the  main  lateral? 

A.  Yes,  I  suppose  it  is.  I  cannot  say  what  the 
definition  of  that  would  be. 

Q.     Those  were  running  north  and  south  there? 

A.     Yes,  these  two  were  there  at  that  time. 

Q.     You  are  not  sure  of  that. 

A.     Well,  the  first  one  was. 

Q.     Yes,  that  main  lateral  was  there.  [216] 

A.    Yes. 

Q.  Mr.  McDonald  built  his  own  lateral  after 
the  original  construction  was  done? 

A.     I  don't  know. 

Q.  You  are  renting  from  Mr.  Woldson  at  this 
time?  A.     Yes  sir. 

Q.     And  have  been  for  how  long? 

A.     Since  he  got  the  land. 

Q.  I  think  you  said  that  was  in  1932  you  lost 
it  for  taxes.  A.     I  think  that  is  the  year. 

Q.  You  referred  to  a  slide  in  the  main  lateral, 
isn't  it  a  fact  that  these  slides  appear  right  after 
the  dragline  goes  by,  and  right  after  it  is  cleaned  up  ? 

A.     They  will  come  back,  yes  sir. 

Q.  These  slides  come  and  go  real  fast, — at  least 
come.  A.     Yes,  they  come  often. 

Q.  Within  a  few  days  after  the  dragline  cleans 
out  the  ditch.  A.     Yes  sir. 

Q.  Isn't  it  a  fact  that  during  the  past  three 
years  we  have  had  what  is  known  as  dry  years? 

A.     Yes,  I  would  say  they  were  dry  years. 


S.  M.  Bauman,  et  al.  305 

(Testimony  of  Oscar  David.) 

Q.  That  is  true  of  the  ]jast  two  or  three  years 
previous  to  tliis  year.  A.     Yes  sir. 

Q.  Would  that  have  something  to  do  with  being 
able  to  [217]  plow  ? 

A.  Yes,  to  some  extent,  yet  as  soon  as  the  water 
is  on  the  surface  you  can't  plow,  it  doesn't  matter 
how  dry  the  season  is. 

Q.  Are  you  acquainted  with  the  pumping  in  the 
District  the  last  three  years? 

A.     Not  particuarly. 

Q.     Do  you  know  whether  pumping  is  done. 

A.     Yes,  it  is  o))e. 

Q.  I  will  ask  you  if  more  pumping  was  done 
since  1938  than  before  that  time?  A.     Yes  sir. 

Q.  Do  they  pump  in  the  winter  as  well  as  in 
the  summer?  A.     Yes  sir. 

Q.  When  did  they  start  to  pumping  in  the 
winter?  A.     About  two  or  three  years  ago. 

Q.  And  each  winter  they  have  pumped,  since 
that  time?  A.     Yes  sir. 

Q.  Prior  to  that  time  it  was  not  customary  to 
pump  in  the  winter  time?  A.     That's  right. 

Q.     It  was  not  the  custom.  A.     It  was  not. 

Q.  Does  that  pmnping  in  the  winter  have  any- 
thing to  do  with  the  draining  of  the  land  ? 

A.     Yes  sir,  it  helps  it.  [218] 

Q.  As  a  matter  of  fact  there  are  spring  areas 
in  that  Mirror  lake  section  that  bubble  tip  winter 
and  summer?  A.     Yes  places. 

Q.     Can  you  farm  those  areas? 
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A.  Yes,  the  ditch  banks  would  have  to  be  drained 
and  the  ditch  dug  out  again. 

Q.     How  can  you  drain  them. 

A.     We  have  drained  a  lot  of  them  all  right. 

Q.     Those  big  springs  how  can  you  drain  them? 

A.     Just  build  a  ditch  in  to  them. 

Q.     Can  it  be  done.  A.     Yes  sir. 

Q.     Just  by  i)utting  a  ditch  in  them? 

A.  Yes  sir,  by  j^utting  a  ditch  in  to  them  and 
then  we  put  a  pole  or  two  in  and  cover  them  up, 
we  liave  a  lot  of  them. 

Q.  Do  you  want  to  tell  the  C'ourt  those  springs 
can  be  farmed  and  cropped? 

A.  The  water  doesn't  come  to  the  surface,  we 
don't  see  it  after  we  fix  them  up. 

Q.  Doesn't  the  water  come  to  the  surface  in 
those  places? 

A.     You  mean  in  the  natural  way. 

Q.     Yes, — it  does  come  to  the  surface  doesn't  it. 

A.     Yes  sir. 

Q.  You  said  that  you  had  some  land  that  went 
for  taxes?  A.     Yes  sir.  [219] 

Q.  That  is  the  same  land  you  say  is  worth  ten 
dollars  per  acre? 

A.     If  it  was  drained  for  cultivation. 

Q.  Was  there  an  effort  made  to  reclaim  it 
while  you  were  there?  A.     Yes  sir. 

Q.     And  tliat  was  not  successful. 

A.     We  didn't  have  enough  ditches. 
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Q.  Since  that  time  you  forfeited  your  land,  and 
since  that  time  isn't  it  a  fact  that  the  ditches  have 
been  increased  in  number'?  A.     Yes  sir. 

Q.  Isn't  it  a  fact  that  new  and  larger  booster 
pumps  have  been  put  in?  A.     Yes  sir. 

Q.  Yet  they  are  still  unable  to  reclaim  that 
land?  A.     It  is  getting  better. 

Q.     Year  In'  year.  A.     Yes  sir. 

Q.  When  you  left  there  you  didn't  figure  it  was 
worth  while  to  pay  the  taxes  on  it. 

Mr.  Whitla:  Objected  to  as  repetition.  He  has 
said  that  he  let  the  land  go  for  taxes. 

The  Court:     Sustained. 

Judge  Hunt :     That  is  all. 

Mr.  Whitla:     That's  all.  [220] 


SIMON  McDonald, 

Being  called  as  a  witness  on  the  part  of  the  plain- 
tiff, after  being  first  duly  sworn,  testifies  as  follows : 

Direct  Examination 
By  Mr.  Whitla. 
Q.     Will  you  give  your  name  to  the  Reporter? 
A.     Simon  McDonald. 
Q.     Where  do  you  reside? 
A.     The  last  few  months  at  Port  Hill,  Idaho. 
Q.     That  is  in  Bomidary  County? 
A.     Yes  sir. 
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Q.  Have  you  ever  farmed  any  land  in  drainage 
district  number  one,  in  Bomidary  Coimty? 

A.     Yes  sir. 

Q.  Referring  to  the  land  designated  as  Simon 
McDonald  in  red  or  pink  pencil. 

A.     Yes  sir,  I  used  to  own  it  but  I  still  farm  it. 

Q.  Are  you  familiar  with  the  charter  of  the 
land  in  that  district?  A.     Yes,  I  think  so. 

Q.  With  regard  to  this  land,  are  you  renting 
land  there  now? 

A.     Yes,  that  land  you  just  pointed  to. 

Q.     How  long  have  you  rented  that? 

A.     For  the  last  three  years,  1939,  1940  and  1941. 

Q.  Do  you  know  the  reasonable  rental  value  of 
this  bottom  [221]  land  such  as  the  land  in  contro- 
versy, if  it  is  drained  and  made  suitable  for  culti- 
vation so  that  croi)s  can  be  produced? 

A.  If  it  drained,  like  the  land  I  farmed  it  ought 
to  average  $10.00  an  acre,  this  year  a  little  better 
but  the  last  three  years  the  average  to  Mr.  Woldson 
was  a  little  more  than  that  providing  he  sold  at 
the  marked  prices. 

Mr.  Whitla:     That  is  all. 

Juudge  Hunt:  No  questions  at  this  time,  but  I 
would  like  to  have  this  witness  available  to  be  called 
as  a  witness  for  the  defendants. 
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MARTIN  WOLDSON 

Being  called  as  a  witness  on  the  jjart  of  the  plain- 
tiff, after  being  first  duly  sworn,  testifies  as 
follows : 

Direct  Examination 

By  Mr.  Whitla. 

Q.     Your  name  is  Martin  Woldeon. 
A.     Yes  sir. 

Q.     You  are  the  ])laintiif  in  this  action, 

A.     Yes  sir. 

Q.  What  has  been  your  life's  occupation.  What 
have  you  been  engaged  in  f 

A.     I  have  been  following  construction  work. 

Q,  How  old  were  you  when  you  started  in  con- 
struction work?  [222] 

A,     Between  fifteen  and  sixteen. 

Q,  You  followed  that  up  until  the  time  you  quit 
active  work?  A,     Yes  sir, 

Q,     Where  do  you  reside  now?  A,     vSpokane. 

Q,  In  regard  to  this  construction  work  you 
speak  of,  was  it  such  as  building  railroad  grades 
and  that  type  of  construction? 

A,     Yes,  the  same  thing. 

Q.  Just  tell  the  Court  what  it  was,  \vhat  kind 
of  construction. 

A.  Building  grades,  and  building  embankments 
to  hold  water  out,  and  after  that  it  was  to  dig  ditches 
.on  this  work  ditches  to  drain  the  low  land. 

Q.    Was  that  in  this  District? 

A.     Yes  sir. 
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Q.  Did  Yoiir  firm  do  the  original  work  of  putting 
up  the  embankment  in  this  District? 

A.     Yes  sir. 

Q,  That  was  the  Firm  of  Woldson  and  Diger- 
strom?  A,     Yes  sir. 

Q.  Has  that  work  ever  given  away  so  that  the 
river  over-flowed  in  this  District? 

A.     No  sir,  it  stands  as  good  as  ever. 

Q.     When  was  it  done? 

A.     I  think  we  finished  it  in  1921  or  22. 

Q.  Have  you  l)een  familiar  with  the  land  in  this 
District  [223]  since  that  time? 

A.     I  have  been  looking  into  it  from  time  to  time. 

Q.  Did  you  acquire  land  in  the  district, — I  will 
put  it  this  way, — did  you  acquire  the  land  in  con- 
troversy in  this  case  in  1932? 

A.  There  was  some  land  sold  for  taxes  that  I 
had  to  take  up,  yes. 

Q.     Did  you  buy  it  for  taxes? 

A.     Yes  sir,  at  that  time. 

Mr.  Whitla:  Now  I  ask  to  have  this  marked  as 
exhibit  18. 

Judge  Hunt:     We  have  no  objection. 

The  Court:     I  don't  think  it  has  been  offered  yet. 

Q.  Mr.  Woldson,  handing  you  these  four  deeds 
marked  as  exhibit  18  I  will  ask  you  if  those  are 
the  deeds  you  secured  to  this  land  on  June  16,  1932? 

A.     Yes  sir. 

Mr.  Whitla:     We  offer  exhibit  18  in  evidence. 

The  Court:     Thev  mav  be  admitted. 
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Mr.  Whitla:  I  will  ask  to  have  all  of  these 
marked  as  exhibit  19,  to  save  time  I  will  have  them 
all  marked  as  one  exhibit. 

Q.  Mr.  Woldson,  handing  yon  these  instruments, 
exhibit  19,  being  tax  receipts  for  1933,  34,  35,  36, 
37,  38,  and  39  [224]  I  will  ask  yon  if  you  paid  those 
taxes,  on  this  land  in  controversy. 

A.  Yes  sir,  I  have  ])aid  all  the  taxes  that  the 
County  Treasurer  asked  for.  All  the  bills  that 
were  presented  I  paid  them  all. 

Mr.  Whitla:     I  offer  these  in  evidence. 

Judge  Hunt :     No  objection. 

The  Court:     Admitted. 

Q.  Mr.  Woldson,  I  notice  on  the  tax  receipts  for 
1935,  I  think  it  is  from  there  on  down  to  1939, — 
from  1936  to  1939  that  the  drainage  district  taxes 
marked  delinquent.  Was  there  any  reason  why  this 
drainage  district  tax  was  not  paid  during  those 
years. 

A.  I  attended  a  meeting  with  the  Conunissioners. 
In  that  meeting  they  agreed  to  eliminate  all  taxes 
until  the  land  was  drained  or  taken  away  from 
the  District.  From  that  time  I  didn't  pay  the  drain- 
age taxes. 

Q.  In  1939  to  save  the  land  from  going  to  deed 
did  you  pay  them? 

A.     Yes  sir,  I  throwed  it  all  up  at  that  time. 

Q.  About  1939  did  you  take  up  with  the  Commis- 
sioners the  question  of  cancelling  the  taxes  as  they 
agreed  to  do? 
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Judge  Hunt:  Can  you  be  more  specific  about 
that  Mr.  Whitla. 

Mr.  Whitla:  I  am  only  talking  about  drain- 
age [225]  district  taxes. 

Q.  Did  you  take  it  up  with  the  Drainage  Dis- 
trict Commissioners  as  to  cancelling  the  taxes? 

A.  I  took  it  up  time  after  time  with  them  and 
they  never  did  anything  about  it. 

Q.  About  1939  what  did  you  do  relative  to  in- 
sisting on  the  Commissioners  proceeding  to  drain 
that  landf 

A.  Well,  I  was  talking  with  them  from  time 
to  time  every  year  trying  to  get  them  to  do  some- 
thing to  drain  the  land  and  they  would  do  some  from 
time  to  time  but  a  very  little,  and  in  1939  I  believe 
they  did  more  that  year  than  they  ever  did  at  one 
time  before. 

Q.  Take  the  year  1935,  did  they  do  any  work  at 
all  in  draining  that  land  at  that  time  ? 

Judge  Hunt:  Now  I  feel  that  we  must  object 
this  is  not  binding  upon  these  defendants  when  they 
took  office  only  in  1939  and  1910.  These  are  acts  that 
the  two  defendants  here  had  no  authority  to  inter- 
fere with  nor  did  they  have  anything  to  do  with 
them  in  any  way. 

The  Court:  1  think  1  suggested  that  they  were 
not  to  be  held  for  any  act  of  the  commissioners 
who  held  the  office  i)rior  to  their  coming  in. 

]\ir.  Whitla:  This  is  only  to  show  the  condition 
up  to  1939. 
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The  Court:  To  show  the  condition  when 
they  [226]  came  in  office,  that  is  as  far  as  it  goes. 

Q.  In  1936  and  1937  did  they  do  any  work  on 
the  ditches?  A.     Not  as  I  remem))er. 

Q.  Something-  was  said  about  Mr.  Richmond, 
witli  a  dragline  doing  some  work  in  1938,  what  work 
did  tliey  do  in  1938? 

A.  1  remember  that  lie  was  running  a  dragline, 
he  started  at  the  booster  pump  and  went  toward 
the  Great  Northern  trestle.  I  don't  know  whether 
it  was  in  1938  or  not,  I  don't  remember  the  year 
l)ut  he  was  on  the  dragline. 

Q.     Where  did  he  quit  that  work? 

A.     At  the  j miction  where  it  turned  northeast. 

Q.     Did  he  go  any  further? 

A.     Not  as  I  remember. 

Q.  Was  what  is  referred  to  as  the  Dragline  lat- 
eral cleaned  out  that  year? 

A.     Nothing  done  that  year. 

Q.  The  main  ditch,  what  was  its  condition  at  that 
time  relative  to  whether  there  was  anything  in  it, — 
any  growth  in  it. 

A.  If  that  is  the  year  Mr.  Richmond  cleaned  it. 
He  cleaned  it  up  that  year. 

Q.  What  was  its  condition  before  he  went 
through  it. 

Judge  Hmit:  To  which  we  object  for  the  same 
reason.  None  of  this  would  be  binding  on  these 
two  defendants. 
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The  Court :  And  I  am  allowing  it  in  for  the  [227] 
same  reason  with  the  limitation,  not  that  these 
defendants  are  bound  by  anything  which  was  done 
prior  to  that  time. 

A.  Well,  the  tiiles  grow  pretty  fast  in  that  comi- 
try  and  it  doesn't  take  long  to  fill  up  the  ditches. 

Q.     Were  they  in  that  condition  that  year. 

A.     I  in'esume  they  were. 

Q.     That  is,  groMn  up  in  tules? 

A.     Yes,  I  presume  they  were. 

Q.  With  regard  to  what  you  refer  to  as  the  drag- 
line lateral  that  extended  south,  what  was  their  con- 
dition as  to  being  open? 

A.     They  were  not  oi)en  in  1927. 

Q.     You  mean  37. 

A.     Yes,  1937  and  38. 

Q.     What  was  the  condition  previous  to  that  time  ? 

A,  They  had  been  through  the  previous  year.  I 
remember  one  year  they  were  drowned  out  in  Mirror 
Lake.  The  dragline  had  about  two  feet  of  water 
in  it. 

Q.  Did  Mr.  Richmond  have  difficulty  there  in 
or  near  the  main  lateral. 

A.  I  remember  he  got  off  the  mats  and  it  went 
down  in  the  mud. 

Q.  Was  that  in  this  section,  or  close  to  the  boos- 
ter pump. 

A.  Close  to  the  Booster  pump  on  the  north  side 
of  the  ditch. 


S.  M.  Bauman,  et  cU.  315 

(Testimony  of  Mai-tiii  Woldsoii.) 

Q.  In  1939  was  there  further  work  done  in  that 
section  by  a  man  named  Farnum  ? 

A.  Yes  sir,  he  started  at  the  booster  pump  and 
went  up  to  [228]  to  the  junction  and  four  or  five 
hundred  feet  toward  Mr.  Bauman 's  land. 

Q.  In  regard  to  the  dragline  lateral  did  he  clean 
that  ouf? 

A.  Yes,  he  crossed  the  main  ditch  and  went  south 
to  the  main  lateral  that  goes  to  the  Great  Northern 
Trestle,  then  followed  up  the  rim  ditch  and  opened 
up  the  rim  ditch  all  through. 

Q.     What  was  the  condition  of  the  rim  ditch'? 

A.     It  was  tilled  up  here  and  there  all  over. 

Q.     Did  Mr.  Farnum  clean  that  out  ? 

A.     Yes  sir. 

Q.  What  eifect  does  allowing  this  water  to  stand 
in  the  ditches  have  on  the  banks  of  the  ditches. 
Whether  they  stand  up  better  or  not  so  good. 

A.  No  they  don't.  They  have  a  tendency  to  slide 
in  when  water  is  allowed  to  stand  in  the  ditches. 

Q.  After  you  take  the  water  off,  how  long  does 
it  take  to  get  the  banks  back  where  they  are  solid? 

A.     If  it  is  nice  dry  weather  they  dry  pretty  fast. 

Q.  What  time  of  the  year  did  Mr.  Farnimi  go 
in  there. 

A.  I  think  it  was  in  the  latter  part  of  July  or 
August,     I  don't  remember  for  sure. 

Q.  What  effect  did  Mr.  Farnum  going  through 
there  have  on  this  land.    Did  it  do  any  good? 
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A.     Yes  sir,  it  did. 

Q.  What  effect  did  it  have  on  the  water  stand- 
ing- on  the  land  ?  [229] 

A.     It  got  in  better  condition  all  the  way  through. 

Q.  In  1940  what  was  the  condition  of  the  ditches 
then.    Was  any  work  required  at  that  time  ? 

A.  Yes  sir,  it  was  required  to  go  over  all  of  the 
ditches. 

Q.  Mr.  Farnum  went  over  them  in  1939,  How 
many  years  had  it  been  since  these  dragline  ditches 
and  the  rim  ditch  was  cleaned  out  before  that? 

A.     A  number  of  years  past. 

Q.     In  1940  were  the  banks  still  solid  or  soft? 

A.  In  some  places  standing  in  pretty  good  shape 
and  in  other  places  soft  and  sloughed  in. 

Q.  Did  you  go  to  the  Commissioners  and  ask  for 
work  on  those  ditches'? 

A.  Yes,  I  wrote  several  letters  at  that  tinie. 
That  is,  during  that  time. 

Q.  I  hand  you  plaintiff's  exhibit  2,  and  ask 
you  if  you  wrote  that  letter  on  May  10th,  of  that 
year?  A.     Yes  sir. 

Q.  Did  you  have  any  direct  response  to  that  let- 
ter.   Did  they  write  you  any  letter  back  ? 

A.     I  think  there  should  be  an  answer. 

Q.  Or  did  Mr.  Davidson  send  you  any  copy  of 
any  resolution  they  passed? 

A.  I  think  there  should  be  an  answer  to  that 
letter. 

Q.    I  have  never  been  able  to  find  such  a  letter. 
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Did  yoii  go  to  see  them  agaiji  relative  to  that  mat- 
ter? [230] 

A.  I  spoke  to  Mr.  Davidson  and  told  him  to  re- 
port to  the  Commissioners  and  there  as  a  number 
of  letters. 

Q.  Prior  to  that  time,  on  January  26,  1940  did 
you  write  exhibit  4?  A.     Yes  sir. 

Q.  After  you  wrote  them  these  letters  did  they 
do  anything-  relative  to  cleaning  these  lateral  ditches 
through  your  land"?  A.     They  didn't. 

Q.     So  that  the  water  would  drain  off? 

A.     No,  they  refused  to  do  any  work. 

Q.     They  had  a  dragline  to  do  the  work? 

A.     I  think  the  District  had  three. 

Q.  Did  you  do  anything, — what  did  you  do  rela- 
tive to  hiring  dragline  to  clean  out  the  works  so 
that  you  could  drain  the  land  in  order  to  cultivate  it. 

A.  1  wrote  them  that  unless  they  would  do  the 
^vork  that  I  would  do  it  and  look  to  them  to  pay 
me  the  cost  of  the  work? 

A.  Did  you  afterward  hire  a  dragline  and  opera- 
tor to  clean  out  these  dragline  ditches? 

A.     Yes  sir. 

Q.     AVho  did  you  hire  as  a  dragline  oj^erator? 

A.     Mr.  Littlefleld  in  1940. 

Q.     Who  did  you  rent  the  dragline  from? 

A.     McDonald  and  McGlocklin.  [231] 

Q.  In  1940  did  you  write  plaintiff's  exhibit  8  and 
send  that  witli  the  attached  bill  for  the  expenses  you 
had  been  put  to  ? 
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A.     Yes  sir,  this  JDill  and  this  letter. 

Q.     Do  yon  have  the  bills  for  these  expenditures? 

A.     Yes,  I  have  them  all  here. 

Q.  And  if  yon  have  the  checks  with  which  you 
paid  them,  will  you  produce  them  also. 

A.     Yes  sir. 

Mr.  Whitla:  Now,  to  save  time  I  ask  that  all 
these  be  marked  as  exhibit  20. 

Q.  The  bills  which  have  been  marked  as  plain- 
tiff's exhibits  20,  are  these  the  bills  you  paid  for 
the  work  of  the  dragline  during  that  time? 

A.  Yes,  those  are  bills  for  repairs  and  so  on, 
and  the  bills  for  labor. 

Q.  You  also  have  shown  on  there,  gas,  oil  and 
grease?  A.     Yes  sir. 

Mr.  Whitla :     I  will  have  this  marked  as  21. 

The  Court:  We  will  recess  for  ten  minutes  and 
during  that  time  counsel  may  look  those  over. 

10:45  A.  M.  November  22,  1941 
Mr.  Whitla:     We  now^  offer  exhibit  20  being  the 
bills  for  the  expenses  Mr.  Woldson  paid  in  1940  on 
this  work. 

Judge  Himt:  We  object  for  the  reason  there 
[232]  is  nowhere  any  showing  that  the  plaintiff  was 
legally  authorized  to  or  entitled  to  charge  any  items 
whatever  against  the  drainage  district,  he  not  being 
an  officer  or  an  employee  of  said  district,  or  a  com- 
missioner thereof.  Second;  All  these  expenses  fail 
to  show  that  any  bills  were  incurred  by  Drainage 
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District  Number  One;  for  the  further  reason  that 
inchided  therein  is  a  letter  from  the  International 
Harvester  Company  dated  July  11,  1940,  which  is 
not  a  bill  at  all,  and  it  contains  items  on  the  back 
with  no  charge  whatever,  by  someone,  we  don 't  know 
who  it  was.  For  the  further  reason  that  he  was  at 
this  time  engaged  in  farming  operations  on  this 
land  and  there  is  nothing  to  show  that  these  charges 
were  actually  incurred  in  the  use  of  the  dragline  in 
draining  this  land  or  cleaning  the  ditches. 

Mr.  Whitla :     The  witness  has  testified  to  all  that. 

The  Court:  The  Primary  objection  is  that  he 
could  not  incur  any  bills  against  the  district.  I  will 
reserve  ruling  on  this  offer. 

Q.  The  checks  plaintiff's  exhibit  21,  are  these  the 
checks  actually  paid  by  you  for  the  operation  of 
this  dragline  in  cleaning  out  these  ditches  in  1940, 
which  you  have  testified  about  ?  A.     Yes  sir. 

Mr.  Whitla :     We  offer  them  in  evidence.  [233] 

Judge  Hmit :     We  make  the  same  objection. 

The  Court:  The  same  ruling,  that  is,  I  will  re- 
serve ruling. 

Q.  Each  and  all  these  items  were  they  aU  in- 
curred in  doing  that  work  ? 

Judge  Hunt :     Objected  to  as  leading. 

The  Court :     Sustained. 

Q.  What  is  the  fact  as  to  each  and  all  of  these 
items,  how  were  they  incurred? 

A.  These  checks  are  in  payment  of  labor  to  these 
people  for  operating  the  dragline,  for  oil,  gas,  and 
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grease,  for  repairs  which  were  necessary  to  be  made 
on  the  dragline.    The  repairs  were  necessary  to  keep 
it  in  operation. 

Q.     What  about  the  rental  of  the  dragline? 

A.     Yes,  and  also  the  rental  of  the  dragline. 

Q.  Was  any  ])art  of  that  money  spent  on  your 
farming  o])eration,  or  for  any  other  purpose  other 
than  you  have  stated  here? 

A.     No  sir. 

Q.  Prior  to  that  time  and  m  April  1940  did  you 
go  and  see  Roy  Copeland  relative  to  getting  this 
work  done  ? 

A.  In  the  spring  of  1940  I  hunted  up  Mr.  Cope- 
land.  I  found  him  plowing  in  the  field  by  the  Fair 
ground  near  Bonners  Ferry. 

Q.     Did  you  ask  him  about  this  work? 

A.  Yes,  I  asked  him  if  he  would  not  be  kind 
enough  to  have  [234]  this  work  done? 

Judge  Hunt :     Give  the  conversation. 

Q.     Yes,  give  the  conversation  in  full. 

A.  He  told  me  that  that  land  was  operated  by 
Mr.  Zimmerman  and  Mrs  Morrison  and  that  they 
had  lost  everything  they  had  put  in  it  and  there 
was  no  reason  why  I  should  do  the  same. 

Q.     What  did  you  say? 

A.  I  asked  him  if  he  thought  it  was  fair  to  a 
man  who  paid  his  taxes  that  he  should  not  have 
his  land  drained,  he  said  that  he  had  to  please  those 
that  helped  to  jn-omote  him  and  to  elect  him  com- 
missioner. 
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Q.  Now,  Ml'.  Woldson,  after  you  wrote  the  letter 
ill  1940,  in  May  1940,  did  you  get  a  letter  from  Mr. 
Bauman  and  Mr.  Copeland  ? 

A.     Yes,  I  got  a  letter. 

Mr.  Whitla :  I  ask  that  this  be  marked  as  plain- 
tift"s  exhibit  22. 

Q.  Now  I  hand  you  exhibit  22,  is  that  the  letter 
you  received  from  them,  about  that  datef 

A.     Yes  sir, 

Mr.  Whitla:  We  offer  in  evidence  at  this  time 
l)]aintift"'s  exhibit  22. 

Judge  Hunt:     No  objection. 

The  Court:     Admitted. 

PLAINTIFF'S  EXHIBIT  NO.  22 

Admitted  Nov.  22,  1941 

Bonners  Ferry  Idaho, 

June  3,  1940 
Mr.  Martin  Woldson. 

Dear  Sir: 

In  reply  to  your  letter  of  May  22,  will  say  that 
we  a^  Commissioners  of  Dranage  District  No.  L 
will  not  be  responsible  for  e7ii/  ditching  ordered  done 
by  you  in  mirror  lake. 

Or  eny  expences  in  connection  there  of. 
Very  Truly  Yours 

Commissioners 

S.  M.  BAUMAN 

ROY  COPELAND  [443] 
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Mr.  Whitla:  I  ask  to  have  this  marked  as  [235] 
Plaintiff's  exhibit  23. 

Q.  Mr.  Woldson,  calling  your  attention  to  plain- 
tiff's exhibit  23,  did  you  have  a  tabulation  of  the 
taxes  that  had  been  paid  on  that  land  for  drainage 
district  purposes'?  A.     Yes  sir. 

Q.     Is  that  a  correct  tabulation? 

A.     As  far  as  I  know. 

Mr.  Whitla:  We  offer  in  evidence  tabulation 
being  exhibit  23. 

Judge  Hunt:  We  object  to  this  exhibit.  It  pur- 
ports to  be  a  statement  of  certain  payments,  and 
is  written  on  the  letterhead  of  Martin  Woldson, 
concerning  drainage  district  taxes  on  the  Oscar  Da- 
vis land  for  the  years  1925  to  1940,  and  it  has  no 
bearing  on  the  issues  in  this  case  whatever.  It  pur- 
ports to  be  a  record  of  the  drainage  district  taxes 
and  there  is  no  identification  at  all  by  the  person 
who  compiled  it. 

Q.  It  shows  the  Oscar  Davis  land  363.67  acres, 
was  that  treated  in  one  tract? 

A.     That  is  the  land  the  deeds  call  for. 

Q.     The  rest  of  this  land  is  reclaimed? 

A.     Yes  sir. 

Q.  The  deeds  cover  it  all  and  you  have  to  take 
it  all  and  then  you  break  it  down? 

A.     Yes  sir.  [236] 

Q.  These  taxes  that  you  have  introduced  are  all 
shown  by  the  records  of  Boundary  Coimty. 
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Judge  Hunt :  I  challenge  the  records  there  is  no 
showing  tliat  these  were  paid.  This  witness  cannot 
show  the  drainage  district  taxes  in  this  way.  There 
is  a  way  to  get  that,  but  surely  not  this  way. 

Mr.  Whitla:  I  have  the  County  treasurer  here 
and  it  will  take  an  hour  or  so  more  to  go  through 
the  record. 

The  Court:     I  will  sustain  the  objection. 

Q.  With  regard  to  this  land  in  controversy,  what 
is  the  general  character  of  this  land  for  farming 
l)urposes  if  it  is  drained? 

A.  Well  it  is  about  the  best  land  that  is  to  be 
found  in  the  Kootenai  valley. 

Q.  If  it  can  be  reclaimed  and  drained  so  that  it 
can  be  cultivated.  If  the  Commissioners  would  do 
that  what  would  be  the  reasonable  rental  value  of 
this  land? 

A.  That  land  will  produce  73  bushels  of  winter 
Avlieat,  year  before  last  it 

Q.     that   is  the   land   in   controversy   or   the 

land  adjoining. 

A.  Adjoining  land,  last  year  there  was  fifty-odd 
bushels  per  acre  and  one  of  my  tenants  had  peas 
that  produced  $60.00  per  acre. 

Q.  W^hat  would  you  say  would  be  reasonable 
rental  value  per  acre,  cash  rental  ?  [237] 

A.  I  would  say  that  $15.00  to  $20.00  an  acre 
at  these  figures,  at  the  amount  raised  would  not  be 
out  of  the  way. 
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Q.  That  is  from  what  was  actually  produced  on 
the  adjoining  land?  A.     Yes  sir. 

Q.  In  regard  to  the  construction  of  these  drain- 
age ditches,  what  is  the  fact  as  to  where  these  slides 
occurring  at  the  southeast  corner  of  this  lateral, 
where  it  turns  and  goes  north,  what  would  be  neces- 
sary to  take  care  of  this  situation? 

A.  A  man  could  drive  a  few  spiling  to  take  care 
of  it  the  same  as  we  did  in  the  other  place. 

Q.  When  you  constructed  the  works  there,  did 
you  have  occasion  to  do  that  kind  of  work  in  the 
District?  A.    Yes  sir. 

Q.     Where. 

A.  At  the  west  end  near  Bauman's.  We  drove 
Spiling  at  the  Booster  pump  and  we  drove  spiling 
near  Bauman's,  and  at  one  place  we  put  in  a  36 
inch  pipe. 

Q.     What  was  the  purpose  of  that. 

A.     What  was  the  purpose  of  that  work. 

Q.     Yes. 

A.     So  that  the  bank  would  not  cave  in. 

Q.  How  far  is  that  distance  where  those  three 
slides  occurred? 

A.  I  think  that  is  a  distance  of  about  three  hun- 
dred feet. 

Q.  And  would  it  be  necessary  to  do  that  work 
there  or  would  [238]  keeping  the  ditches  cleaned 
out  allow  the  banks  to  become  staple. 

A.     If  it  was  cleaned  out  by  July  or  August. 
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Q.  Why  won  1(1  it  make  any  difference  to  do 
it  in  August  or  in  July'? 

A.     It  bakes  and  dries  the  bank, 

Q.  With  this  land  having  been  more  or  less  cov- 
ered with  Avater  and  the  ditches  kept  full  in  1939 
and  1940  what  effect  lias  it  had  on  the  ditches 
through  your  land? 

A,  In  the  forniei-  years  they  quit  pumping  and 
it  formed  a  back-log  in  the  Mirror  Lake  ai-ea  that 
had  a  tendency  to  cave  the  ditches  in. 

Q.  What  has  been  the  result  of  the  cleaning  out 
of  these  ditches,  the  work  \'ou  did  in  1940  as  to  the 
land,  that  is,  making  it  subject  to  cultivation? 

A.  The  land  has  improved,  some  of  it  suitable 
to  cultivation. 

Q.  How  much  has  been  in  cultivation  since  you 
started  that  work  in  1939  and  19401 

A.     What  land  do  you  mean? 

Q.     This  land  in  controversy. 

A.     About  a  hundred  acres. 

Q.  If  these  ditches  are  kept  clean  and  in  rea- 
sonable condition  is  there  any  reason  why  the  bal- 
ance of  that  land  cannot  be  put  in  cultivation? 

A.  I  would  say  that  next  year  and  the  year  fol- 
lowing the  whole  of  the  land  could.  [239] 

Q.  Those  laterals  have  you  done  anything  to  keep 
them  clean? 

A.  We  made  some  hand  ditches  and  filled  them 
up  with  poles. 

Q.     How  did  you  do  that? 
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A.  We  dug  a  ditch  about  three  feet  deep  and 
l>ut  poles  that  were  three  or  four  inches  in  diameter 
— put  in  a  number  of  them  and  then  cover  it  up 
with  grass  and  weeds.    That  lets  the  water  run  out? 

Q.     Has  that  been  successful? 

A.     Yes  sir. 

Q.  Is  there  any  reason  why  substantially  all  of 
this  land  in  controversy  cannot  be  put  in  cultivation 
if  they  keep  the  ditches  cleaned  out? 

A.  It  all  can  he  in  cultivation.  I  would  explain 
if  you  would  let  me.  When  we  got  through  with 
the  construction  in  1921  the  country  from  the  boos- 
ter pump  up  to  Mr.  Bauman's  land  I  couldn't  walk 
across  it  with  hip  boots. 

Q.  What  was  the  condition  of  it  before  you 
started  this  work  in  1929?  A.     About  similar. 

Q.  What  is  the  condition  as  far  as  walking  across 
most  of  it  in  1940  and  1941  ? 

A.  I  walked  across  it  last  fall  and  this  siunmer 
and  the  land  had  dried  up,  very  much  of  it. 

Q.  Mr.  Woldson,  when  you  bought  this  land  in 
1932  did  you  i)ay  a  sufficient  amount  to  pay  all  the 
taxes  in  full  on  that  land,  that  is,  at  the  time  you 
bought  it  ?  [240] 

Judge  Hunt:     That  is  objected  to  as  immaterial. 

Mr.  Whitla:  It  shows  that  there  was  no  loss  to 
the  drainage  district  or  anyone. 

The  Court :     I  will  reserve  ruling  on  that. 

Q.     Did  you  pay  the  taxes  in  full? 

A.     Yes  sir. 
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The  Court :  If  I  find  that  it  would  not  be  correct 
and  should  not  go  in  T  will  strike  it. 

Mr.  Whitla :     That  i«  all,  you  may  cross  examine. 

Cross  Examination 
By  Mr.  Hunt. 

Q.  In  1921  firm  of  Digertson  and  Woldson  were 
contractors.  A.     Yes  sir. 

Q.  The  contractors  who  1)uilt  the  drainage  dis- 
trict works'?  A.     Yes  sir. 

Q.     Was  that  a  partnership  or  a  corporation? 

A.     A  partnership. 

Q.  You  stated  on  direct  examination  that  your 
duty  was  to  dig  the  ditches  and  drain  the  land, 
rather  to  dig  the  ditches  that  were  to  drain  the 
land? 

A.  We  did  the  work  according  to  the  engineer 
in  charge  of  the  work,  he  laid  out  the  ditches  that 
we  should  dig.    We  had  specifications. 

Q.  You  did  that  work  according  to  the  engineer's 
plans  and  specifications  ?  [241] 

A.     He  accepted  our  work. 

Q.     You  did  it  according  to  the  plans'? 

A.     Yes  sir. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  this 
main  lateral  through  Mirror  Lake  was  a  part  of 
the  original  plan. 

Mr.  Whitla:  Object  to  that,  the  record  on  file 
shows  that  it  was  not. 
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The  Court:  He  may  ask  him.  Here  is  the  man 
who  did  the  work. 

Q.  Isn't  it  a  fact  that  the  original  plans  called 
for  one  main  lateral  ditch  through  the  Mirror  Lake 
Area? 

A.     I  don't  remember  whether  it  was  one  or  more. 

Q.     You  did  the  work  ?  A.     Yes  sir. 

Q.     You  don't  remember  what  work  you  did. 

A.  Yes,  we  went  through  from  time  to  time  with 
the  dragline. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  there 
was  one  main  lateral  through  Mirror  Lake  on  the 
original  plan?  A.     That  may  be. 

Q.     Will  you  state  that  it  is  a  fact? 

A.     No  sir. 

Q.     Or  that  it  was  not  a  fact  ? 

A.     I  don't  remember. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  none  of 
these  so  called  dragline  laterals  were  a  part  of  the 
original  plan?  [242] 

A.     They  were  built  by  the  district. 

Q.  I  asked  you  if  it  is  not  a  fact  that  they  were 
a  part  of  tlie  original  plan? 

A.  My  construction  contract  was  to  build  the 
dike  and  main  ditch. 

Q.  That  did  not  include  any  so  called  dragline 
laterals  in  the  Mirror  Lake  district? 

A.     That  may  not  be,  I  don't  know. 

Q.     Don't  you  remember. 
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A.  No  sir,  I  don't.  We  did  the  work  and  I  had 
a  lot  of  other  things  to  do  and  I  don't  remember. 

Q.  Isn't  it  a  fact  these  dragline  laterals  were 
constructed  several  years  after  you  completed  the 
original  construction?  A.     Not  several  years. 

Q.     How  long.  A.     One  or  two  years. 

Q.     You  didn't  construct  themf 

A.     No  sir.    ^Jlie  District  did  that. 

Q.  That  was  after  the  district  was  completed  and 
your  contract  was  at  an  end.  A.     Yes  sir. 

Q.  Are  you  positive  tliat  the  distiict  did  that  or 
did  the  individual  property  owners  dig  their  own 
ditches  and  pay  for  that? 

A.     The  District  did  that  work. 

Q.    Who  paid  for  it?  [243] 

A.     The  district. 

Q.     Y"ou  are  acquainted  with  Simon  McDonald? 

A.     Yes. 

Q.  And  with  the  Simon  McDonald  land  in  this 
District?  A.     l^es  sir. 

Q.     Mr.  McDonald  has  a  dragiiiie  on  his  property? 

A.     He  dug  a  ditch  with  a  grader. 
.   Q.     Who  paid  for  that?  A.     Mr.  McDonald. 

Q.  Concerning  this  rim  ditch  was  that  a  part  of 
the  original  construction? 

A.  Yes,  it  was  part  of  the  construction  by  the 
district. 

Q.     Did  you  do  that? 

A.     No  sir,  the  district  did  that. 
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Q.  The  original  contract  was  between  you  and 
the  district?  A.     Yes  sir, 

Q.     You  completed  that  contract'? 

A.     Yes  sir. 

Q.  State  whether  or  not  anything  was  said  about 
the  Rim  ditch  aromid  the  foothills  in  the  Mirror 
Lake  section? 

Mr,  Whit  la:  We  object  to  this,  we  admitted  what 
w-as  done  and  we  alleged  it  was  done  by  supplemental 
agreement 

The  Court :  — But  this  is  proper  cross  examina- 
tion, go  ahead.  This  witness  was  operating  under 
a  contract.  [244] 

A.  The  district  did  the  work,  I  had  nothing  to 
do  with  that, 

Q,  All  of  this  rim  ditch  that  w^e  have  been  dis- 
cussing, that  work  was  done  by  the  district  after- 
ward ?  A,    Yes  sir, 

Q,  I  will  ask  you  if  it  is  not  a  fact  that  was  at 
the  expense  of  the  property  owners  concerned? 

A,     Not  that  I  know  of, 

Q,     Do  you  know  who  paid  for  it? 

A,  The  District  put  it  in  and  paid  for  it  as  far 
as  I  know, 

Q.     Well,  do  you  know?  A.     Yes, 

Q,  You  know  that  the  District  jjut  the  rim 
ditch  in?  A.    Yes  sir, 

Q.     The  District  paid  for  putting  it  in? 

A,     So  far  as  I  know\ 
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Q.  You  don't  know  whether  the  District  put 
it  in? 

A.  I  am  sure  that  the  district  put  it  in  and  paid 
for  it. 

The  Court:  He  has  answered  that  twice  now, 
let's  i^et  along  to  something  else. 

Q.     Do  you  know  when  these  ditches  were  put  in  ? 

A.  Xo,  I  don't  remember  the  years,  I  didn't  pay 
much  attention  to  it. 

Q.  Now,  Mr.  Woldson,  3^ou  asked  the  Commis- 
sioners of  the  District  to  cancel  certain  assessments '? 

A.     Yes,  or  to  drain  the  land. 

Q.  You  stated  that  you  went  to  them  and  asked 
them  to  cancel  [245]  certain  drainage  district  as- 
sessments ? 

Mr.  Whitla:     I  don't  think  that  is  correct. 

The  Court :     He  may  answer. 

Q.     Did  you  ask  them  to  cancel  the  assessments? 

A.  To  eliminate  the  drainage  assessments  or  to 
drain  the  land. 

Q.  By  eliminating  the  assessments  you  meant 
to  strike  them  from  the  rolls?  A.     Yes  sir. 

Q.  I  will  ask  you  if  you  knew  at  that  time  that 
the  Drainage  district  had  no  authority  to  cancel 
those  assessments  ?  A.     No,  I  didn't  know  that. 

Mr.  Whitla:     Objected  to  as  it  is  argumentative. 

The  Court:     He  said  he  didn't  know. 

Q.  Were  you  around  the  District  a  great  deal 
in  1940?  A.     Yes  sir,  I  was  around. 
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Q.  Were  you  there  a  great  deal  in  1937  and 
1938?  A.     I  was  in  and  out. 

Q.  What  were  you  doing  in  there  in  1937  and 
1938? 

A.  I  used  to  go  over  the  District  and  see  what 
was  going  on.  I  had  quite  an  investment  there  and 
I  was  looking  it  over  to  see  what  was  going  on. 

Q.  What  was  the  yeai-  that  the  dragline  got  in 
trouble  up  there  ? 

A.  Mr.  Richmond  could  tell  the  year.  I  don't 
remember. 

Q.     Didn't  you  testify   that  it   was  in  1938? 

A.  It  might  have  been  in  1938.  I  don't  know, 
but  Mr.  Rich-  [246]  mond  was  doing  the  work. 

Q.  You  know  that  the  dragline  got  in  trouble 
but  you  don 't  know  what  year  it  was. 

A.  It  doesn't  make  any  difference  what  year 
it  was. 

Q.  It  is  a  matter  of  your  memory  on  these  mat- 
terrs  Mr.  Woldson.      You  don't  remember  the  ,vear. 

A.     No. 

Q.  This  work  that  Mr.  Farnum  did,  was  he  em- 
ployed by  the  District?  A.     Yes  sir,  in  1939. 

Q.     It  was  ]>ai(l  for  by  tiie  District? 

A.     Yes  sir. 

Q.     You  didn't  pay  for  any  of  it?        A.     No  sir. 

Q.  I  will  ask  you  if  you  ])ut  in  any  sheet  piling 
at  the  time  you  did  any  of  the  original  construction 
^\■ork  ? 
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A.  I  don't  remember  whether  we  did  that  after 
the  construction  was  completed  or  not. 

Q.  You  say  that  the  sheet  piling  is  proper  in 
this  area  to  drain  the  land  ? 

A.     There  are  many  ways  of  doing  it. 

Q.     And  one  way  is  by  putting  in  sheet  piling'? 

A.     Yes  sir. 

Q.     You  didn't  put  in  any. 

A.     The  District  paid  for  the  work. 

Q.  You  referred  to  some  sheet  ])iling  near  the 
Bauman  property.  [247]  A.     Yes  sir. 

Q.  Isn't  it  a  fact  that  tliat  land  is  considerably 
higher?  A.     Yes  sir. 

Q.  Springs  bubble  out  of  this  land  winter  and 
sunmier. 

A.  Yes,  springs  bubble  out  but  it  doesn't  amount 
to  so  very  much. 

Q.     Where  does  that  water  come  from? 

A.     The  foot-hills. 

Q.     It  doesn't  come  from  the  springs? 

A.     The  water  comes  from  the  foot-hills. 

Q.  The  surface  water  from  the  foot-hills  goes 
into  the  ground  and  comes  out  in  the  shape  of 
springs?  A.     Yes  sir. 

Q.  Isn't  it  a  fact  that  in  operating  this  dragline 
in  there,  that  you  no  sooner  get  past  than  boils 
come  up  immediately  behind  the  dragline? 

A.     I  haven't  seen  that  so  far  as  I  am  concerned. 
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There  are  places  that  show  wet  ground  and  when 

you  dig  it  out  there  may  be  a  little  boil  come  up. 

Q.  You  have  seen  them  come  up  a  few  days  after 
the  work  has  been  done? 

A.     No,  not  a  few  days  after. 

Q.     How  soon  do  they  come  up  ? 

A.  When  they  do  come  up,  they  come  up  imme- 
diately when  you  are  digging  there. 

Q.     Immediately.  [248]  A.     Yes. 

Q.  There  is  considerable  testimony  regarding  a 
ditch  with  three  oi-  four  slides  do  you  know  the 
region  where  these  slides  are?  A.     Yes  sir. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  in  the 
spring  of  1941  you  talked  with  Mr.  Bauman  and 
Ml'.  Copeland  out  in  the  District  and  at  that  time 
they  asked  you  for  permis.sion  to  go  around  these 
four  slides  in  order  that  they  might  avoid  the 
slides, — first  did  they  discuss  that  with  you  ? 

A.  They  thought  about  it,  taking  off  a  great  big 
triangle,  taking  off  a  corner  five  or  six  hundred  feet. 
I  told  them  that  it  it  would  be  too  expensive. 

Q.  It  is  a  fact  that  in  the  spring  of  1941,  Com- 
missioners Bauman  and  Copeland  asked  permission 
to  build  a  ditch  around  these  slides'? 

A.     They  talked  to  me. 

Q.     They  asked  for  that  ])ermission'? 

A.  We  were  talking  about  it,  whether  it  would  be 
better. 

Q.     Yes,  and  they  asked  for  permission? 

A.     They  didn't  ask  permission. 
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Q.  I  will  ask  you  if  it  is  not  a  fact  that  you 
refused  to  construct  the  new  ditch? 

A.  I  don't  think  I  refused  any  permission,  but 
I  told  them  that  it  wasn't  a  good  idea  to  cut  off  that 
land  behind  [249]  and  asked  how^  could  we  drain 
that  land  behind. 

Q.     And  you  told  them  not  to  do  it? 

A.     Yes,  I  told  them  not  to  do  it. 

Q.  I  will  a;sk  you  Mr.  Woldson,  if  it  wasn't  un- 
derstood in  1921,  that  every  property  owner  would 
pay  for  and  put  in  his  own  lateral? 

Mr.  Whitla:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial.  There  is  nothing  said  about 
what  was  miderstood  and  who  it  was  understood 
with.  He  can  state  what  the  contract  was. 

Q.     Was  that  a  part  of  the  general  plan? 

A.     I  don't  know  about  that. 

Q.     You  didn't  make  any  private  laterals? 

A.  We  completed  our  contract  and  let  it  go  at 
that. 

Q.  You  have  been  real  familiar  with  the  affairs 
of  the  District  since  1938  and  prior  thereto? 

A.     I  have  been  looking  into  it  a  little  bit. 

Q.     Looking  into  it  a  little  bit.  A.     Yes. 

Q.     HoW'  much  pumping  was  done  prior  to  1989? 

A.     What  do  you  mean. 

Q.  What  was  the  jjolicy  as  to  pumjjing  prior  to 
1939?  A.     Prior  to  1939. 

Q.    Yes. 
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A.  They  let  the  water  accumulate  on  top  of  the 
ground  and  a  back-log  formed  every  year.  In  the 
spring  of  the  year  [250]  they  had  to  put  the  big 
pump  working  and  it  cost  a  lot  of  money 

Q.  — But  what  was  the  policy  relative  to  pump- 
ing prior  to  1939? 

A.  I  have  answered  that,  I  was  answering  when 
you  interrupted. 

Q.  Did  they  pump  one  month  a  year  or  two  or 
three.  What  percentage  of  the  time  was  devoted  to 
l^mnping  prior  to  1939  ? 

A.  I  cannot  tell  how  many  months  but  quite  a 
few  months. 

Q.     Did  they  j^ump  in  the  Winter  time? 

A.     No,  they  let  it  drain  out. 

Q.  Did  they  pump  in  the  fall  after  the  crops 
were  out?  A.    After  the  crops  were  out. 

Q.     Yes,  after  the  crops  were  harvested? 

A.     Very  little. 

Q.  Since  1939  what  has  been  the  policy  of  the 
Commissioners  relative  to  pumping. 

A.     You  mean  do  they  pump  in  the  winter. 

Q.     Yes,  do  they  pump  in  the  winter  time? 

A.     Yes  sir. 

Q.  Has  the  policy  that  the  Commissioners 
adopted  after  1939  had  anything  to  do  with  the 
draining  of  your  land  since  1939? 

A..     With  the  whole  district. 

Q.     That  helped  drain  it?  A.    Yes  sir. 

[251] 
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Q.     And  to  put  it  in  condition  to  i)ut  it  in  crop. 

A.     We  have  to  have  move  ditches. 

Q.  The  fact  that  the  Commissioners  have  caused 
tlie  pump  to  rim  in  the  winter  and  sunnner  has  been 
a  factor  in  reclaiming  the  land  in  Mirror  Lake. 

A.  Very  little  in  Mirror  Lake.  In  Mirror  Lake 
it  has  been  drowned  out  and  we  need  more  ditches. 

Q.     If  the  i)umi)s  are  kei)t  going-  all  year  it  helps'? 

A.  Yes,  but  we  have  to  liave  more  ditches  to  get 
it  under  cultivation. 

Q.  Isn't  it  a  fact  that  in  1939  the  Commission- 
ers installed  a  new  larger  booster  pmnp  in  the  Mir- 
ror Lake  Area?  A.     Yes. 

Q.  I  will  ask  you  if  that  has  not  been  a  factor  in 
draining  the  land  in  the  Mirror  Lake  area? 

A.  They  put  in  the  latest  kind  of  pump  which 
operates  with  less  expense. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  a  larger 
booster  pump  such  as  tlie}^  installed  has  not  been  a 
factor  in  draining  this  Mirror  Lake? 

A.  No,  not  a  bit,  but  the  other  pump  they  had 
cost  more  to  run. 

Q.  It  is  a  larger  pump  having  a  greater  ca- 
pacity ? 

A.  No  sir,  we  had  two  pumps,  one  larger  capac- 
ity, and  one  smaller  one  with  less  capacity. 

Q.     How  many  pumjjs  are  there  now^?  [252] 

A.     Two. 

Q.     And  two  before?  A.     Yes  sir. 

Q.     In  1939  a  new  and  larger  pump  was  installed? 
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A.     No  sir,  not  a  larger  one. 

Q.     It  was  a  new  pump? 

A,  New  but  not  larger.  The  large  pump  we  had 
handled  more  water  than  this  one. 

Q.  Which  one  handled  the  most  water  the  old 
one  or  the  new  one? 

A.  The  old  pumj)  that  was  there,  the  larger  one 
we  had  liandled  more. 

Q.     In  1939  they  got  a  new  one? 

A.     Yes  sir. 

Q.    And  they  had  two  before  1939. 

A.     Yes  sir. 

Q.  And  two  since.  One  was  larger  you  say,  now 
Mr.  Woldson  does  this  new  booster  pump  pump  more 
water  than  the  other  two  pumped? 

A.     You  are  talking  about  the  new  pmnp  now. 

Q.  Let  me  ask  this, — which  pumps  pump  the 
greater  amount  of  water? 

A.  The  old.  The  larger  one  of  the  old  pumps  still 
pumps  more  water  than  this  neM^  one  but  it  cost 
more  to  operate,  but  the  new  one  pumps  more  than 
the  one  they  had  continuously  ojjerating.  [253] 

Q.  Taking  the  two  pumps,  did  they  pump  more 
water  before  1939  or  after  1939? 

Mr.  Whitla:     Do  you  mean  the  capacity  now? 

Q.  Do  you  pump  more  water  out  of  there  since 
they  put  the  new  pump  in  or  do  you  pump  less? 

A.  The  capacity  of  the  pump,  is  that  what  you 
mean. 
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Q.  T  mean  actual  water  ])uni])e(l  out  of  that 
area.  You  may  answer  by  the  hour  or  the  day  if 
you  wish. 

A.  Well,  I  believe  that  the  old  pump  will  pump 
more  per  hour  than  the  new  pump. 

Q.  But  you  will  not  tell  whethei'  there  is  more 
water  going  out  since  1939  than  there  was  before  % 

A.     I  don't  quite  miderstand  what  you  mean. 

Q.  Put  it  this  way.  Does  the  booster  pump  oper- 
ate more  houi's  per  day  now  than  it  did  prior  to 
1939? 

A.  If  I  remember  correctly  the  old  larger  pump 
was  an  old  style  but  pumped  more  water  per  hour 
than  the  new  pmnp  does. 

Q.  Prior  to  1939  did  they  have  to  employ  a  man 
to  start  the  pump  and  to  .shut  it  off? 

A.     Yes  sir. 

Q.  And  state  whether  the  new  pump  installed 
in  1939  is  automatic'?  A.     Yes  sir. 

Q.  In  1939  they  put  in  automatic  pumps  which 
automatically  started  themselves  and  shut  off  them- 
selves? A.     Yes  sir.  [254] 

Q.     Prior  to  1939  you  started  and  stopped  them? 

A.     Yes  sir. 

Q.  Does  this  booster  pump  pump  more  water  out 
of  that  area  than  it  did  prior  to  1939? 

A.     You  mean  per  hour. 

Q.     Yes,  we  will  say  per  hour. 

A.     Well    I   believe   the   old   pump, — the   bigger 
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l)ump  is  still  there,  and  if  it  is  still  there  that  will 

l^ump  more  water  oi¥  in  an  hour's  time  than  this. 

Q.     Two  pumps  there  now  or  one. 

A.  Two  pum]3s.  You  see  if  they  take  out  the 
big  pump  the  new  pump  would  pump  more  water. 
I  am  not  certain  if  they  left  the  large  pump  in- 
stalled or  the  little  jnunp  installed. 

Q.  Mr.  Woldson,  I  will  ask  you  if  it  is  not  a  fact 
that  there  is  a  large  area  that  drains  into  this  Mir- 
ror Lake  District.  A.     Yes  sir. 

Q.  The  acreage  in  the  entire  district  is  approxi- 
mately four  thousand,  from  four  thousand  to  forty- 
four  hundred. 

A.     Entirely  in  the  district,  yes. 

Q.  The  area  that  you  say  has  not  been  reclaimed 
comprises  approximately  how  much  ? 

A.     About  two  hmidred  and  twenty  acres. 

Q.  This  Summer  was  there  two  hundred  and 
twenty  acres  not  in  crop. 

A.  No,  not  this  year,  but  it  was  not  in  crop  last 
year. 

Q.     Now,  how  much  is  there?  [255] 

A.     About  a  hundred  acres. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  on  at 
least  three  occasions  that  entire  southern  end  of  the 
District  has  been  a  lake  under  two  or  three  feet  of 
water?;  A.     In  the  winter  time. 

Q.     At  some  time  during  the  year. 

A.     Yes  sir. 
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Q.  Are  you  acquainted  with  the  dragline  lateral 
that  was  constructed  on  the  Oscar  Davis  land? 

A.    Yes  sir. 

Q.  Do  you  know  who  constructed  that  and  paid 
for  it? 

A.     In  former  years  the  District  constructed  it. 

Q.     Who  cleaned  it  out. 

A.     In  former  years  the  District  cleaned  it  out. 

Q.  Do  you  know  who  paid  for  it  on  the  Davis 
Land. 

A.  So  far  as  I  know  the  District  did.  I  know  I 
didn't  pay  for  it. 

Q.  On  this  one  hmidred  acres  that  has  not  been 
reclaimed,  I  will  ask  you  if  it  is  not  a  fact  where 
those  s])rings  come  out  that  land  is  higher  than 
some  of  the  land  that  has  been  plowed? 

A.  That  may  be.  There  is  so  little  difference  in 
elevation  that  I  camiot  tell. 

Q.  In  1940  you  say  that  you  asked  that  certain 
work  be  done ;  tliat  it  was  not  done  and  you  told  the 
Commissioners  that  [256]  if  they  didn't  do  it  that 
you  would  and  make  the  District  pay  for  it. 

A.     Yes  sir. 

Q.     You  know  Mr.  Ashby  and  Mr.  Bauman? 

A.     Yes  sir. 

Q.  I  will  ask  you  if  it  is  a  fact  that  they  have 
some  land  on  their  property  that  is  springy. 

Mr.  Wliitla:     Objected  to  as  immaterial. 

Judge  Hunt:     May  I  finish  my  question. 

Q.     I  will  ask  you  if  it  is  not  a  fact  that  Mr. 
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Ashby  and  Mr.  Baumen  and  others  have  springy 

areas  on  their  land  that  has  not  been  reclaimed. 

Mr.  Wliitla:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial.  Someone  else  may  have  some 
land  that  is  not  reclaimed  but  that  is  not  an  issue 
here,  and  this  is  not  a  defense  in  this  case. 

Judge  Hunt:  Shows  the  general  situation  in  the 
District  as  a  whole. 

The  Court :     Just  for  that  purpose. 

Judge  Hunt:     That  is  all  it  is  offered  for. 

The  Court:     Overruled. 

A.     I  don't  know  if  they  have  or  not. 

Q.  Mr.  Woldson,  in  your  petition  here  you  have 
set  out  that  a  certain  Court  Order  was  entered  in 
1927  and  that  the  Commissioners  of  the  District  re- 
fused to  comply  with  that  Order  have  you  not  1  [257] 

A.     What  was  that  order  about? 

Q.  Reading  from  page  6  of  your  petition  which 
you  signed.  **  Again  the  Commissioners  of  said  drain- 
age district  number  1  did  not  comply  with  said  order 
and  decree  and  said  lands  remained  undrained  and 
not  suitable  for  cultivation,  and  could  not  be  culti- 
vated and  thereafter  and  about  the  latter  part  of 
the  year  1927  or  the  early  part  of  1928  the  Commis- 
sioners of  said  district  presented  an  application  to 
the  court  having  jurisdiction  thereof,"  and  so  forth, 
and  then  you  say  that  the}^  got  an  order  to  complete 
the  works  and  you  say  that  they  did  not  comply  with 
the  order. 
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A.     They  didn't  do  much  of  that  work. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that,  not 
only  did  the  Commissioners  actually  comply  with 
the  order  and  do  the  work  but  that  you  individually 
advanced  the  money  so  that  the  work  could  be  done. 

Mr.  Whitla:  Objected  to  as  that  complicates  the 
question  when  he  asks  if  he  advanced  the  money. 

The  Court :  He  is  simj^ly  asking  if  he  advanced 
the  money  and  if  the  work  was  done. 

Mr.  Whitla:     Is  he  asking  about  all  of  the  work. 

Q.  Didn't  you  advance  the  money  and  take  the 
warrants  so  that  this  work  might  be  done  in  accord- 
ance with  the  Order "?  [258] 

A.  I  advanced  money  fi'om  time  to  time.  They 
asked  if  I  would  advance  the  money  and  I  advanced 
money  to  them  from  time  to  time.  I  don't  remember 
whether  that  work  was  done  or  not.  I  think  it  was 
done  down  by  the  headgate. 

Q.  I  hand  you  an  instrument  marked  as  exhibit 
12,  being  a  Court  Order  dated  February  20,  1928, 
requiring  the  commissioners  to  do  certain  acts.  I 
will  ask  you  to  look  it  over  and  tell  the  Court 
w^hether  you  advanced  money  to  the  District  so  that 
work  could  be  done? 

A.  I  would  not  say  whether  I  advanced  money 
for  this  work  or  not,  but  I  advanced  money  from 
time  to  time.  They  couldn't  ge\  money  any  other 
place  so  I  advanced  money  to  them.  I  don't  know 
whether  it  was  for  this  work  or  not,  but  I  did  ad- 
vance monev  from,  time  to  time. 
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Q.  You  wouldn't  say  that  you  didn't  advance  this 
money. 

A.     I  advanced  it  from  time  to  time. 

Q.  Can  you  say  whether  you  advanced  the  money 
for  the  purpose  of  assisting  the  Commissioners  in 
comi)lying  with  this  Order? 

A.  I  cannot  say  in  regard  to  this  order,  but  I 
advanced  money  from  time  to  time. 

The  Court:  He  has  answered  that  three  times 
now,  let's  get  on  something  else. 

Judge  Hmit:     That  is  all  my  examination. 

Redirect  Examination 
By  Mr.  Whitla.  [259] 

Q.  At  the  time  that  Court  Order,  plaintiff's  ex- 
hibit 12  was  entered  on  the  20th  da.y  of  February 
1928,  did  you  own  any  of  this  land  in  controversy 
or  did  you  get  that  in  1932? 

A.     I  got  it  in  1932. 

Q.  Did  you  have  any  more  interest  in  draining 
that  land  in  1928,  than  you  did  in  any  other  land 
in  the  District? 

Judge  Hunt:  Objected  to  as  not  proper  redirect 
examination. 

The  Court:     Overruled. 

(No  answer  given  to  the  question) 
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DAISY  KELLEY 

Being  called  as  a  witness  on  behalf  of  the  plaintiff, 
after  being  first  duly  sworn,  testifies  as  follows: 

Direct  Examination 
By  Mr.  Whitla. 

Q.     Your  name  is  Daisy  Kelley? 

A.     Yes  sir. 

Q.     You  are  the  Treasurer  of  Boundary  County. 

A.    Yes  sir. 

Q.  And  ex-oflficio  Treasurer  of  Drainage  District 
Number  one?  A.     I  am. 

Q.  Do  you  remember  the  sale  of  the  land  to 
Martin  Woldson  in  1932  ?  A.     Yes  sir.  [260] 

Q.  Was  the  amount  paid  for  that  land  sufficient 
to  i)ay  all  the  taxes  outstanding  against  that  land"? 

A.     It  was. 

Judge  Hunt:  Move  to  strike  that  as  being  in- 
competent, irrelevant  and  immaterial  and  having 
no  bearing  on  the  issues  here. 

The  Court:  I  imagine  this  goes  to  decide  the 
matter  of  title,  I  miderstand  that  the  title  is  denied 
in  the  pleadings.  Overruled,  you  may  have  a  ques- 
tion of  title  here. 

Q.  As  the  Treasurer  of  the  District  do  you  know 
^^•hether  Mr.  Woldson  has  paid  all  the  taxes  accu- 
nuilated  against  that  land  since  that  time? 

A.    He  has. 

Q.  There  are  no  delinquencies  against  the  land 
at  this  time.  A.     There  are  none. 
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Q.  How  long  have  yoii  been  treasurer  of  Boun- 
dary County?  A.     Since  1931. 

Q.  Since  1931  what  is  the  fact  that  all  this  land 
sold  to  Mr.  Woldson  in  1932  was  included  in  Drain- 
age District  number  one,  and  regularly  assessed  and 
taxed?  A.     It  was. 

Q.  Do  you  have  with  you  the  record  showing  how 
the  taxes  accumulating  against  that  property  since 
the  organization  of  the  drainage  District  was  paid? 

A.     No  sir.  [261] 

Mr.  Whitla :     That  is  all. 

Judge  Hunt:     No  questions. 

Mr.  Whitla:     The  plaintiff  rests. 


Judge  Hunt :  Plaintitf  having  rested,  defendants 
now  move  that  the  plaintiff's  action  be  dismissed 
for  the  reasons: 

That  there  has  been  no  proof  to  show  any  derelic- 
tion on  the  part  of  the  defendants  Bauman  and 
Copeland  and  the  defendant  National  Surety  Com- 
])any,  the  proof  being  silent  as  to  any  malfeasance 
or  misfeasance  or  nonfeasance  upon  the  part  of  the 
Commissioners  in  regard  to  their  duties  as  Com- 
missioners of  the  District. 

That  the  proof  is  wholly  lacking  upon  which  any 
judgment  could  be  based  concerning  any  money 
judgment  in  favor  of  the  plaintiff  and  against  the 
defendants  Bauman,  Copeland  or  the  National 
Surety  Company,  or  at  all. 
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That  the  proof  shows,  by  the  plaintiff's  own  testi- 
mony and  the  the  testimony  of  plaintiif 's  witnesses 
John  Davidson  and  others  that  things  in  this  Dis- 
trict were  not  in  the  best  of  order  prior  to  1939,  that 
being  the  Plaintiff's  own  testimony,  and  commenc- 
ing in  1939,  the  year  Banman  became  Commissioner 
things  picked  np;  that  more  work  was  done  that 
year  than  ever  before,  and  it  is  shown  by  the  proof 
of  the  plaintiff  himself  that  commencing  with  the 
year  1939,  the  year  that  Bauman  [262]  became  Com- 
missioners, that  the  Commissioners  in  performing 
their  duties  have  caused  the  pumps  to  be  operated 
continuously,  in  the  winter  as  well  as  in  the  Spring 
and  Summer,  and  that  the  testimony  of  the  plaintiff 
himself  is  to  the  effect  that  as  a  result  of  this,  and 
as  a  result  of  work  done  in  1939  and  1940  the  con- 
ditions are  better  than  they  have  ever  been  before. 

Surely  there  is  no  showing  of  any  dereliction  on 
the  part  of  the  defendants,  but  on  the  contrary  the 
evidence  shows  the  conditions  a  lot  better  than  they 
have  ever  been  before  as  a  result  of  the  new  policy 
adopted  by  them  concerning  the  ])umping  and  other 
matters. 

I  don't  think  this  requires  any  argument  your 
Honor. 

The  Court:  As  I  imderstand  the  law  that  gov- 
erns the  trial  Court  there  must  not  appear  any 
evidence  at  all  which  would  sustain  the  alleged 
cause  of  action  of  the  plaintiff  before  the  trial  court 
would  be  justified  in  granting  a  motion  for  non-suit 
or  motion  of  dismissal. 
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As  to  the  principle  of  law  making  members  of 
a  Board  of  Commissioners  as  appear  here,  indi- 
vidually liable  for  damages,  it  is  different  than 
where  you  sue  them  acting  for  the  district,  or  sue 
the  District.  When  you  seek  to  make  an  individual 
liable  acting  on  a  Board,  the  law  is  stricter.  [263] 

However  there  appears  to  be  some  e^adence  here 
which  I  think  should  be  explained.  I  am  not  speak- 
ing now  of  the  weight  of  it,  but  there  is  some  evi- 
dence that  would  prevent  the  Court  in  granting 
a  dismissal  or  non-suit.  You  will  recall  one  state- 
ment of  the  plaintiff  I  think,  that  he  had  some  con- 
versation with  the  defendants  asking  that  this  land 
be  put  in  condition  and  that  they  would  not  do  it 
because  it  would  not  be  worth  it.  That  is  one  instance 
that  would  require  some  explanation.  He  testified 
that  he  went  to  the  defendants  as  officers  and  asked 
them  to  do  this  work.  I  think  this  would  warrant  me 
in  not  sustaining  this  motion,  and  would  not  warrant 
me  in  dismissing  this  case  at  this  itme.  There  is 
some  other  evidence  in  regard  to  failure  and  neglect 
to  carry  out  this  Court  Order.  Understand  I  am  not 
discussing  the  weight  of  the  evidence  which  stands 
in  the  record  which  might  sustain  this  cause  of  ac- 
tion. The  rules  are  very  liberal  as  to  a  motion  for 
non-suit,  saying  that  the  Trial  Court  has  no  power 
if  there  is  some  evidence  so  I  will  have  to  overrule 
this  motion.  You  may  proceed  with  your  evidence. 
I  believe  however,  it  is  noon  now,  we  will  recess 
imtil  1 :30. 
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1:30  P.M.  November  22,  1942 

J.  H.  CAVE 

Being  called  as  a  witness  on  behalf  of  the  [264] 
defendant,  after  beini>-  first  duly  swoi'n,  testifies  as 
follows: 

Direct  Examination 

By  Judge  Hunt. 

Q.     State  your  name?  A.     J.  H.  Cave. 

Q.     Where  do  you  reside? 

A.     Bonners  Ferry,  Idaho. 

Q.     What  is  your  occupation? 

A.     Civil  engineer. 

Q.  Did  you  have  anything  to  do  with  the  formu- 
lating of  the  plans  for  the  construction  of  the  drain- 
age district  works  of  drainage  district  number  1, 
of  Boundary  County,  Idaho.  A.     Yes  sir. 

Q.  Can  you  tell  us  what  you  had  to  do  wdth 
that? 

A.  I  made  the  original  survey  and  prepared 
plans  for  the  construction  and  supervised  the  con- 
struction. 

Q.     Supervised  the  construction. 

A.     Yes  sir. 

Q.  State  what  those  plans  consisted  of, — just 
what  they  consisted  of. 

Mr,  Whitla :  If  the  ])lans  are  in  writing  they  are 
the  best  evidence. 

The  Coure :  If  he  remembers  the  i)lans,  of  course, 
he  may  testify  about  them.  [265] 
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A.  After  a  preliminary  district  was  formed 
which  gave  us  permission  to  make  a  survey  and 
draw  up  i^lans  for  reclaiming  this  land,  the  survey 
was  made  from  which  plans  were  made  and  a  final 
hearijig  was  had  and  bids  were  called  and  the  con- 
tract let  for  the  reclamation  works. 

Q.     What  did  you  have  in  the  way  of  dikes? 

A.     A  system  of  dikes. 

Mr.  Whitla :  We  object  to  this  again,  if  this  was 
in  writing  it  would  be  the  best  evidence. 

The  Court:  You  can  request  them  but  it  does 
not  prevent  this  man  from  testifying  as  to  what  he 
did  there. 

Q.     Did  you  construct  a  dike? 

A.     Yes  sir. 

Q.     Aiid  some  laterals.  A.     Yes  sir. 

Q.  Tell  the  Court  what  these  laterals  consisted 
of? 

A.     Do  you  want  me  to  include  the  main  ditch? 

A.     The  main  ditch  and  laterals. 

A.  The  main  ditch  began  some  two  hundred 
yards  uj)  deej)  creek  from  its  junction  with  the 
Kootenai  River,  that  is  south  and  southeast.  One 
branch  went  to  the  Mirror  I^ake  area  and  another 
branch  to  the  Fry  Lake  area. 

Q.  Did  the  original  jilans  provide  for  any  lateral 
other  than  what  is  called  the  main  ditch  laterals? 

[266] 

A.     None  to  my  knowledge. 

Q.     You  didn't  construct  any  such  plans? 
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A.     Not  the  originals. 

Q.  Did  tlie  main  ditch  rim  through  what  was 
then  known  as  Mirror  Lake?  A.     Yes  sir. 

Q.  How  did  \oii  go  tliroiigh  that  lake  with  the 
main  ditch? 

A.     Yon  mean  so  far  as  location  is  concerned. 

Q.     What  did  you  do  when  you  went  through  I 

A.     The  Mirror  Lake  area  was  very  unstaple. 

Q.     Were  you  able  to  build  a  ditch  through  there? 

A.  Not  immediately,  the  original  ditch  was  con- 
sidered a  j)ioneer  ditch.  The  water  was  very  shallow 
but  the  soil  was  very  unstajjle  and  not  capable  of 
sustaining  the  equipment. 

Q.     But  you  did  finally  get  through? 

A.  Yes  sir,  they  went  in  there  during  the  frozen 
l)eriod  when  they  could  get  on  the  ice  and  they  used 
large  hoes, — these  were  unusually  large  something 
similar  to  the  hoes  that  plasterers  use  and  they  got 
as  much  soil  as  they  could  raise  on  these  hoes  and 
they  also  dug  out  roots  and  tules  bulbs  and  that 
made  the  pioneer  ditch  and  they  left  these  roots  and 
bulbs  so  that  in  addition  to  making  a  more  or  less 
of  a  water-way  it  gave  some  little  support  to  the 
groimd. 

Q.  Since  1939  have  the  Conunissioners  retained 
you  to  make  [267]  additional  surveys  in  that  Mirror 
Lake  area? 

A.  Yes,  it  was  about  1939,  I  think  it  was  in  1939. 
It  was  within  the  last  year  or  so  that  they  contem- 
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plated, — they  wanted  to  ascertain  if  it  was  feasible 
to  construct  a  ditch  dowai  what  is  usually  known  as 
Fish  creek.  A  line  of  levels  was  run  down  there  and 
it  was  quite  evident  that  it  was  not  practical. 

Q.  Was  Mr.  Copeland  one  of  the  Commissioners 
at  that  time? 

A.  I  think  Mr.  Copeland,  Mr.  Bauman  and  Mr. 
Davidson  were  the  Commissioners. 

Q.     Was  that  plan  put  into  effect? 

Mr.  Whitla :  He  just  said  that  it  was  not  prac- 
tical. 

A.     It  was  considered  impractical. 

Q.  In  regard  to  the  booster  pump,  can  you  tell 
us  how  high  that  water  is  i3umped  to  put  it  into  the 
ditch  above  the  pumping  plant? 

A.  I  have  that  data  but  not  with  me.  I  would  say 
it  is  eight  or  ten  feet. 

Q.  Mr.  Cave,  it  has  been  stated  here  that  it  would 
be  practical  to  drain  the  water  in  that  small  section 
which  is  mireclaimed  by  putting  in  some  galvanized 
iron  pipe  and  running  the  water  through  the  pipe. 
Will  you  state  as  an  engineer  in  your  opinion 
whether  that  is  practical  in  that  area,  to  drain  it. 

[268] 

Mr.  Whitla :  That  is  objected  to,  it  is  immaterial, 
it  calls  for  a  conclusion  and  it  is  not  a  defense  to 
this  action. 

The  Court:  This  man  is  an  expert,  he  may  ask 
whether  it  is  feasible  or  not. 

Q.     Could  that  be  done? 
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A.  I  would  hesitate  to  say  that  it  is  feasible  or 
practical.  It  is  possible.  Here  are  these  springs  that 
raise  anywhere  in  that  flat,  if  we  place  the  pipe 
alongside  of  them  or  close  to  them  in  this  ditch,  if 
it  was  possible  to  cover  it  up  so  that  the  ground 
would  not  heave  up  in  the  bottom  of  the  ditch  it 
might  work,  I  think  you  would  have  to  tap  the 
spring  and  briug  the  spring  right  to  the  end  of 
the  pipe. 

Judge  Hunt :     You  may  examine. 

Cross  Examination 

By  Mr.  Whitla. 

Q.  Did  you  prepare  any  written  plans  and  speci- 
fications for  the  ^^ork  in  this  drainage  districts 

A.     Yes  sir. 

Q.     You  drew  a  map  and  j^repared  specifications'? 

A.    Yes  sir. 

Mr.  Whitla :  I  ask  to  have  this  marked  as  plain- 
tiff's exhibit  24,  and  I  offer  it  in  evidence. 

Judge  Hunt:     No  objection. 

The  Court :     Admitted.  [269] 

Q.  I  hand  you  exhibit  24  and  I  ask  you  if  that 
is  a  map  you  prepared  at  the  time, — a  copy  which 
you  gave  to  Mr.  Woldson  at  the  time  you  called  for 
bids,  and  if  this  is  your  signature  on  the  map  there? 

A.  I  cannot  see  well  enough  to  say  that.  That  is 
my  map  though,  but  whether  it  is  the  map  that  the 
plans  are  drawn  on  I  am  not  able  to  say.  This  map 
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here  is  almost  identical  except  this  line,  this  ditch 

that  runs  off  here  comes  in  here  (indicating) 

Q.  This  is  the  original  ma])  that  was  prepared 
when  you  asked  Mr,  Woldson  to  bid. 

A.  I  am  not  so  sure.  This  may  have  been  drawn 
first  and  then,  before  the  construction  started,  the 
line  of  the  ditch  was  brought  here  and  around  this 
way  instead  of  this  way  (indicating) 

Q.  This  may  was  one  of  the  maps  that  you  pre- 
])ared  for  use  and  which  was  used  for  the  original 
construction  of  the  system  ? 

A.  I  am  not  so  sure,  we  have  a  set  of  plans, — a 
l)la]i  i)rofile  that  is  on  record. 

Q.     Where  is  it! 

A.     It  is  in  the  County  recorder's  office. 

Q.     Of  Boundary  County?  A.     Yes  sir. 

Q.     It  will  show  all  these  things'? 

A.  Shows  the  actual  location  as  originally 
planned.  This  [270]  ma}'  have  been  for  |)reliminary 
purposes,  but  after  reconsideration,  that  ditch  was 
brought  down  here.  The  ditch  comes  about  in  here 
(indicating).  I  know  that. 

Q.  The  original  plan  was  to  put  the  ditch  as 
shown  here  ? 

A.  It  may  have  been  the  ])reliminary  plan,  but 
not  the  i)lan  that  was  followed  or  the  one  that  was 
used  during  the  construction. 

Q  Did  you  do  the  work  for  the  district  when 
they  made  changes,   when   the  assessment  roll   for 
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Mirror  and  Fry  Lakes  was  approved  in  1924  or 

1925? 

A.  I  tliink  the  Mirror  Lake  and  Fry  Lake  As- 
sessment roll  was  made  at  the  time  the  original  was 
presented,  but  due  to  the  fact  that  they  were  un- 
divided those  rolls  wei'e  not  presented  or  shown  until 
later. 

Q.  ('ailing  your-  attention  to  this  in  your  original 
])lan,  you  had  no  lateral  running  north  from  Section 
4  to  section  33? 

A.     I  think  our  profile  shows  that. 

Q.  Did  you  notice  any  increase  when  you  added 
the  lateral  descriptions  reserved, — when  you  had  the 
sux)plemental  rejjort  approved  in  August,  August  20, 
1924  that  3'ou  follow  the  reserved  lateral  going  to 
and  including  section  4  and  not  going  into  section  33 
at  all, — strike  that — Call  your  attention  to  the  reser- 
vation for  the  lateral  right  of  way  of  lateral  1  and 
lateral  3  which  are  laterals  shown  on  the  map  exhibit 
24  as  crossing  [271]  Mirror  Lake,  the  lateral  was 
reserved  in  1924  running  to  and  upon  section  33? 

A.     I  think  there  is  no  question  about  that. 

Q.     It  runs  to  a  point  here  on  section  4. 

A.  That  is  what  it  says.  I  have  an  idea  that 
somewhere  there  was  provision  made  for  draining 
out  mud  lake? 

Q.  As  late  as  the  approval  of  this  in  1924  that 
is  where  the  lateral  went? 

A.     I  am  not  so  sure  about  that. 

Q.     On  this  map  you  show  Fry  Lake  and  Mirror 
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Lake  and  yon  show  also  lateral  five  riuming  around 

the  foot-hill. 

jV.     That  is  what  is  shown  on  that  map. 

Q.     That  shows  with  the  lake  in  existence. 

A.     Yes  sir. 

Q.     That  was  prepared  by  you? 

A.  Yes  sir,  but  I  think  there  is  another  map  that 
shows  the  ditches  and  laterals  as  they  actually  ex- 
isted ? 

Q.     You  got  out  maps  later. 

A.  The  same  map  but  brought  up  to  date,  that 
map  was  made  prior  to  the  construction,  that  shows 
very  clearly. 

Q.  You  think  that  was  made  prior  to  the  con- 
struction? A.     I  think  it  was. 

Q.  That  shows  the  main  lateral  stopping  in  the 
same  section  four  as  provided  for  in  the  decree. 

A.  Shows  this  lateral  going  up  through  here  (in- 
dicating) 

Q.     That  is  the  pumping  area  ?  [272] 

A.     Yes  sir. 

Q.  Does  not  show  the  main  lateral  beyond  sec- 
tion four? 

A.     Nor  sir,  ])iit  there  is  still  another  map. 

Q.  Calling  your  attention  to  exhibit  25  that  is 
the  specifications  you  submitted  to  Mr.  Woldson  to 
bid  on. 

A.  I  don't  see  the  commissioners'  names  so  it 
cannot  be  the  original. 
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A.     It  is  filed  by  them. 

A.    Yes  sir. 

Q.  By  Mr.  Kent  who  was  a  Commissioner  at 
that  time? 

A.     I  don't  see  the  auditor's  stamp. 

Q.  But  those  are  the  specifications  that  you  gave 
out,  that  you  luul  for  the  bids  to  be  submitted  upon? 

A.     It  is  a  part  of  them  at  least. 

Q.  That  is  a  copy,  one  of  the  original  copies 
given  to  Mr.  Woldson,  that  he  bid  on? 

A.  They  look  like  it.  It  is  a  i^art  of  our  regular 
form. 

Q.  Did  you  have  anything  more  than  is  on 
there  ? 

A.     I  don't  see  the  Commissioners'  signature. 

Q.  You  submit  the  specifications  to  the  bidder 
and  he  returns  them  filled  in  and  signed  ? 

A.    Yes  sir. 

Q.  And  that  is  what  this  shows,  filed  by  Mr. 
Kent  the  secretary  of  the  District. 

A.     That's  right. 

Q.  Would  you  say  that  was  a  copy  of  the  pro- 
posal? [273] 

A.     A  copy  of  part  of  it  at  least. 

Q.     Did  you  have  anything  more  than  that? 

A.     Not  that  I  know  of? 

Q.  You  called  for  bids, — it  was  just  a  unit  bid 
on  this  and  that,  it  wasn't  a  bid  for  the  construc- 
tion of  the  whole  works? 

A.     I  think  that  is  correct. 
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Q.  Galliiig  your  attention  to  this  proposal  which 
we  have  here.  It  shows  approximately  what  those 
things   are?  A.     That   right. 

Q.     Ditching  at  so  much  a  yard.  A.     Yes  sir. 

Q.     Diking  at  so  much  per  yard?  A.     Yes. 

Q.     Piling  was  so  much,  in  place. 

A.     Yes   sir. 

Q.     Sheet  piling  so  much  in  place. 

A.     Yes  sir. 

Q.  Reinforcing  steel  and  rip  rap  so  much  per 
miit?  A.     Yes  sir. 

Q.  So  that  you  could  tell  him  where  to  go  and 
what  to  do  and  he  would  follow  your  instructions, 
mider  this  proposal.  A.     That's  right. 

Q.  You  didn't  give  him  specifications  for  the 
entire  emhankment  there?  [274] 

A.  No,  it  was  built  according  to  the  plans  of 
the  engineer. 

Judge  Hunt:  If  that  is  offered  we  have  no 
objection. 

The  Court :     That  is  exhibit  25. 

Mr.  Whitla :     Yes. 

The  Court:     It  may  be  admitted. 

Q.  It  was  known  at  that  time  that  when  you 
got  into  this  Mirror  Lake  and  Fry  Lake  area  the 
question  of  where  the  ditches  would  go  would  have 
to  be  governed  by  the  condition  you  found. 

A.     Largely,  yes  sir. 

Q.  You  Ivuew  that  you  would  find  soft  mud  in 
tlie  bottom  of  the  lake.  A.     Yes  sir. 
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Q.  You  had,  in  fact,  made  somidings  to  find 
that  out.  A.     Yes  sir. 

Q.     You  had  to  do  tliat  as  an  engineer. 

A.     That's  rii>-ht. 

Q,  Wlien  did  you  first  get  this  land  from  under 
water?  A.     Fry  hike,  that  was  the  first. 

Q.     And  Mirror  Lake  later. 

A.     Yes,  that  was  brought  in  on  the  second  year. 

Q.  The  works  with  the  complete  specifications 
were  called  for  in  1931, 

A.     I  think  it  was  1921. 

Q.     This  shows  filed  the  30th  day  of  April  1921. 

[275] 

A.     Yes  sir. 

Q.  So  it  was  some  time  after  that  that  the  con- 
tract was  let  to  Mr.  Woldson.  A.     Yes  sir. 

Q.  It  took  about  a  year  and  a  half  to  build  the 
main  works.  A.     Approximately. 

Q.  So  that  the  first  time  that  any  of  this  land 
would  be  out  would  be  sometime  in  1923,  approx- 
imately. 

A.     Either  1922  or  1923,  somewhere  in  there. 

Q.  You  fomid  that  it  was  more  mucky  in  some 
sections.  A.     Yes  sir. 

Q.  In  the  mucky  land  you  know  that  it  takes 
quite  a  while  to  get  the  land  to  stand  up  w^hen  you 
dig  ditches?  A.     That  is  right. 

Q.  You  even  have  to  redig  them  and  open  them 
ui^  so  that  the  sun  can  get  to  them  and  harden  the 
banks  so  that  they  will  stand  ui). 
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A.     That  is  correct, 

Q.  If  you  let  these  ditches  stand  full  of  water 
they  never  will  harden  up? 

A.     That  is  correct. 

Q.  In  order  to  get  these  ditches  to  stand  up 
you  arrange  a  wide  top  with  quite  a  slope  to  the 
bank?  A.     Yes  sir. 

Q.  An  eight  or  ten  foot  slope  to  a  bottom  of 
two  or  three  feet.  [276] 

A.  The  bottom  was  the  width  of  the  bucket  and 
the  slopes  whatever  they  made  themselves. 

Q.     Didn't  you  give  them  specifications? 

A.     Yes,  but  they  wouldn't  stand  up  to  that. 

Q.     They  sloped  them  more? 

A.     You  see  that  stuff  was  just  about  like  water. 

Q.     It  was  slimey.  A.     Yes  sir. 

Q.     It  takes  a  long  time  to  get  that  to  harden. 

A.     Yes  sir. 

Q.     To  solidify  at  all.  A.     Yes  sir. 

Q.  You  have  to  go  through  that  time  after  time 
to  get  it  to  harden.  A.     Yes  sir. 

Q.     You  found  that  condition  in  Fry  Lake? 

A.  Yes,  but  it  liad  dried  faster,  there  were  no 
springs  there. 

Q.  You  knew  these  spriiigs  were  in  the  Mirror 
lake  area. 

A.  Around  tlie  edges,  l)ut  we  didn't  know  they 
were  out  in  the  lake. 

Q.  You  knew  they  were  in  existence  through 
section  number  5  and  that  was  the  reason  that  the 
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lateral  was  i)iit  in  to  cut  oif  the  drainage  of  those 

springs?  A.     Tliat  is  wliat  it  was  for. 

Q.     It  was  next  to  the  Great  Northern  and  along 
the  edg-e  of  the  liill.  [277]  A.     Yes  sir. 

(^.     The  water  seeped  ont  and  came  in  springs 
along  there?  A.     Yes  sir. 

Q.     You   originally   planned  lateral   five. 

A.     That  is  not  in  it. 

Q.     What  is  there  along  here? 

A.     The  boundary  of  the  lake. 

Q.     That  was  ])ut  in  for  the  purpose  of  catching 
these  springs  to  carry   it   to  the  main   lateral? 

A.     That  was  the  idea  at  that  time. 

Q.     That    lateral    ditch   was   built    early    in   the 
construction  of  this  system. 

A.     Xo,  it  was  not  built  during  the  construction. 

Q.     When  was  that  built? 

A.     Sometime  after  Mr.  Woldson  completed  the 
job. 

Q.     And  when  did  he  comi:)lete  the  original  job? 

A.     I  would  say  it  was  in  1922  or  1923. 

Q.     And  after  that  who  did  the  balance  of  the 
work,  of  comj^leting  the  job? 

A.     It  was  more  or  less  piece  meal,  sometimes 
the  District  and  sometimes  the  individuals. 

Q.     The  District  proceeded  to  get  money  from 
time  to  time  to  put  in  these  various  works? 

A.     Yes  sir. 

Q.     This  proposition  that  you  spoke  about  tiying 
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to  run  out  a  ditch  on  Fish  Creek.  Is  that  the  same 

as  Deep  [278]  (^reek? 

A.     It  did  empty  into  Deep  Creek. 

Q.  During  higli  water  there  is  no  drainage  out 
of  this  district?  A.     No  sir. 

Q.  The  running  of  water  by  these  ditches  cannot 
affect  high  water?  A.     I  think  not. 

Q.  It  was  found  not  to  be  practical  to  run  it 
out  that  way  at  any  time. 

A.  Fish  Creelv  is  hardl}^  a  creek  but  we  call  it 
a  creek.  It  acted  as  an  inlet  when  the  water  in  the 
Kootenai  River  backed  up  Deep  Creek  and  flooded 
the  whole  district  area  until  the  water  raised  high 
enough  to  come  over  the  banks  near  Bonners  Ferry 
and  then  it  courses  out  through  the  S  &  I  and  then 
as  the  water  receded  the  outlet  was  through  Fish 
Creek. 

Q.  The  water  flowed  in  through  Fish  Creek 
and  back  out  as  long  as  the  water  w^as  high. 

A.  Flowed  in  before  the  water  could  get  over 
the  high  bank,  then  the  water  found  its  way  into 
the  District  through  Fish  Creek,  and  then  as  the 
water  dropped  the  water  found  its  way  out  through 
Fish  Creek. 

Q.  How  long  did  you  continue  as  Engineer  for 
that  District  ? 

A.  I  cannot  say.  It  was  off  and  on  from  the 
time  of  its  beginning, — well  from  its  beginning 
until  not  so  long  ago.  [279] 
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Q.  Alter  W'oldson  and  Digerstroni  completed 
the  oriiiiiial  contract,  Mr.  Woldson  never  did  any 
more   lor  the  District.  A.     I  don't  know. 

Q.     AVhile  you  were  engineer  did  he? 

A.     I  don't  tliink  he  did  while  1  was  engineer. 

Q.  There  is  complete  plan  and  specifications  on 
file  that  shows  what  you  did,  and  you  now  say  that 
you    don't    remember    wliat    was    done? 

A.     Yes  sir. 

Q.  Now,  Mr.  Cave,  later,  in  1928  were  you  en- 
gineer for  the  District  when  they  changed  the  outlet 
structure  and  put  in  a  lot  of  pij^e? 

A.     We    didn't    change    the    location. 

Q.     Changed  the  structure. 

A.     Modified  it  and  deepened  the  ditch. 

Q.     Put  in  a  lot  of  pipe.  A.     Yes  sir. 

Q.     Put  in  a  "Y"? 

A.  Yes.  I  don't  know  whether  Mr.  Woldson  was 
the  contractor  on  that. 

Q.     That  was  by  day  labor  wasn't  it? 

A.     I  don't  remember. 

Q.  You  bought  the  pipe  from  the  Spokane  Cul- 
vert Company? 

A.     I  didn't  do  the  purchasing. 

Q.  Mr.  Woldson  didn't  have  anything  to  do 
with  that  work. 

A.  I  am  not  so  sure.  I  have  forgotten  whether 
he  did,  or  [280]  whether  it  was  by  day  labor. 

Mr.  Whitla:     1  believe  that  is  all 

Judge  Hmit:     That's  all. 
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A.   B.   ASHBY, 

Being  called  as  a  witness  on  the  part  of  the  de- 
fendant, after  being  first  duly  sworn,  testifies  as 
follows : 

Direct  Examination 

By  Judge  Hunt. 

Q.     Will   you   state   your  name? 

A.      A.  B.  Ashby. 

Q.     Where  do  you  live  ?  A.     Boiuiers  Ferry. 

Q.     How  long  have  you  lived  there? 

A.     Since    1907   or    1908. 

Q.  Were  you  a  former  commissioner  of  Drain- 
age District  number  1,  of  Boundary  Coimty? 

A.     Yes  sir. 

Q.     When  did  you  become   such   commissioner'? 

A.     I  think  it  was  in  August  1927. 

Q.  And  how  long  did  you  serve  as  Commis- 
sioner? A.     August  1933. 

Q.  From  1927  to  1933  you  served  as  Commis- 
sioner of  Drainage  District  Number  One? 

A.     Yes  sir. 

Q.  Are  you  familiar  with  the  fact  that  certain 
Court   Orders   [281]   were   issued. 

A.     Yes   sir. 

Q.     One  in  1925  and  a  second  one  in  1927? 

A.     Yes  sir. 

Q.  Were  you  Commissioner  at  the  time  petition 
was  filed  in  1927  asking  authority  to  do  additional 
work?  A.     What  was  the  date  of  that. 

Q.  I  don't  remember  the  date,  but  you  remember 
the  circumstances  do  vou?  A.     Yes  sir. 
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Q.  I  will  ask  you  to  state  where  the  Commis- 
sioners did  comi)ly  with  that  order? 

Mr.  Whithi :  Objected  to  as  calling  for  a  con- 
elusion  of  the  witness, 

Q.  What  did  you  do  and  what  did  the  other 
Commissioners  do  in  an  effort  to  comply  with  that 
order  in  1927  and  thereafter? 

A.  If  I  remember  rightly  we  installed  the 
booster  punii)s  and  we  went  through  the  ditches 
with  a  dragline  and  constructed  a  floating  dredge 
to  go  through  this  Mirror  Lake  ditch  and  w^e  ex- 
])eri]nented  with  dynamite  in  the  laterals,  that  was 
all  during  tliis  period. 

Q.  Did  you  clean  out  the  main  ditches  with  a 
dragline?  A.     Yes  sir. 

Q.  Where  did  you  attempt  to  blow  this  ditch 
by  the  use  of  dynamite?  [282] 

A.  In  the  Mirror  Lake  area  south  of  the  main 
ditch. 

Q.  Judge  Hmit:  May  I  ask  counsel  if  they 
have  the  minute  book  for  1927  and  1928. 

Mr.  Whitla:     We  don't  have  them  at  all. 

Judge  Hunt:  That  I  will  ask  Mr.  Davidson 
for  them, 

Q.  What  is  the  effect  of  putting  a  dragline 
through  these  ditches  so  far  as  cleaning  them  out 
is  concerned. 

A.  If  the  ground  is  good  it  makes  a  g-ood  ditch 
When  we  strike  unstable  ground  the  banks  slide 
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in  and  very  often  the  ditch   closes  in  behind  the 

dragline. 

Q.     Closes  in.  A.     Yes  sir, 

Q.  What  has  l)een  3'our  experience  in  drainage 
District  Number  One,  in  the  vicinity  of  Mirror 
Lake  relative  to  the  ditch  filling  in  immediately 
behind  the  dragline? 

A.     It  happened   quite   often. 

Q.  There  has  been  testimon}^  in  regard  to  slides 
in  this  vicinity,  what  are  they? 

A.  I  wouldn't  call  them  slides  because  the  banks 
are  low.  It  is  mud  and  muck  that  presses  into  the 
ditch  from  the  weight  of  the  machine  and  s]ioils 
the  bank. 

Q.     How  often  did  this  occur  in  that  vicinity. 

A.     During  what  period? 

Q.     Well,  in  1933,— from  1927  to  1933. 

A.     It  was  frequent  in  those  days.  [283] 

Q.     What  do  you  mean  by  frequent? 

A.     Every  fifty  or  a  hundred  feet. 

Q.     How  often  as  to  period  of  time. 

A.  Sometime  immediately  after  the  dragline 
passed,  and  others  developed  a  few  days  after  or 
possibly  a  month  after. 

Q.  Mr.  Ashby,  were  you  the  ov^aier  of  real  estate 
ill  that  immediate  vicinity? 

A.     Not  the  immediate  vicinity. 

Q.     How  close  is  your  property? 

A.     A  mile  and  a  half  or  two  miles. 
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Q.  Yon  never  abandoned  any  real  estate  in  this 
vicinity  that  you  owned?  A.     No  sir. 

Q.  How  long  have  you  known  this  territory 
ill  general?  A.     Quite  a  long  time. 

Q.     Since  you   have   been  up  there. 

A.     Yes  sir. 

Q.     And  that  has  been  how  long. 

A.     Since  1908. 

Q.  Since  1920  has  Mirror  Lake  overflowed  oc- 
casionally or  often? 

A.     Quite  often  in  tlie  earl}'  part  of  that  period. 

Q.     How  often  since  1930.  That  is,  approximately. 

A.  I  wouldn't  state  how  often,  but  almost  every 
year  mitil  [284]  the  last  three  years  Mirror  Lake 
had  water  in  it. 

Q.  When  you  were  Commissioner  how  much 
jjumping  was  done,  how  many  months  and  during 
what  season  of  the  year. 

A.     From  four  to  five  and  a  half  months. 

Q.     Do  you  still, — was  that  in  the  winter. 

A.     No  sir. 

Q.     Do  you  still  own  land  in  this  District? 

A.     I  do. 

Q.  How  much  have  they  been  j^umping  in  1939, 
1940  and  1941  ?  A.     I  miderstand  every  month. 

Q.  I  am  handing  you  minutes, — a  portion  of  the 
minutes  of  Drainage  District  Number  One,  and 
referring  to  the  instrument  marked  exhibit  10, 
look  at  this  and  tell  us  if  you  are  familiar  with 
those  minutes?  A.    Yes  sir. 


368  Martin  Woldson  vs. 

(Testimony  of  A.  B.  Ashb}'.) 

Q.     In  Jiuie  1928  you  were  Commissioner? 

A.     Yes  sir, 

Q.  Calling  your  attention  to  the  exhibit,  it  says 
''Martin  Woldson  Warrants  242,  243,  244  and  245 
for  purchasing  material  and  labor  in  accordance 
with  Court  Order,  $4,000.00."  State  whether  or  not 
tliat  refers  to  the  Order  of  1927. 

A.     Yes  I  presume  it  does. 

Q.  And  further  on  in  the  same  list,  "Warrants 
to  Martin  Woldson  for  purchasing  material  and 
labor  in  accordance  with  Court  Order,  warrants 
number  247,  249,  250,  251,  [285]  252  and  254, 
$7,000.00"  was  that  i)aid  to  Mr.  Woldson  for  money 
advanced  for  the  purpose  of  comjjlying  with  the 
Court  Order  of  1927?  A.     I  think  it  was. 

Q.  Without  repeating  in  each  instance,  this 
next  list  of  warrants  numbered  256,  257  and  258 
was  that   for  the   same  purpose? 

A.     The  same. 

Q.  Further  down  in  the  minutes  there  is  an- 
other warrant  to  Mr.  Woldson  for  $2,000.00  was 
that  to  ])ay  him  for  money  advanced  for  the  same 
purpose,    to   compl}-    witli    that    Court    Order. 

A.     It  was. 

Mr.  Whitla :  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:     Overruled, 

Q.  Eeferring  to  the  minute  under  date  of  the 
7th  day  of  September  1928,  it  refers  to  an  item 
to  Martm  Woldson  a  warrant  for  labor  and  ma- 
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teria]  for  $2,()0()  ^\■as  that  issued  to  Martin  Wold- 
son  foi-  money  advanced  by  him  for  expenses  in 
complying  with  the  Court  Order  of  1927? 

Mr.  Whitla:  Objected  to  as  calling  for  a  con- 
clusion of  the  witness.  A.     It  was. 

The  Court:  Yes,  it  would  be  a  conclusion  of 
this  witness.  [286] 

Q.  I  will  refer  to  the  minutes  of  the  meeting  of 
the  Connnissioners  of  Drainage  District  number  1 
for  the  17th  day  of  October  1928,  shows  the  fol- 
lowing bills,  Martin  Woldson  labor  and  improve- 
ments $1000.— ditto  $100\).— ditto  $1000.— ditto 
$1000.  Can  you  state  what  it  was  forf 

A.  Yes,  it  was  for  improvements  in  the  Dis- 
trict. Part  of  this  money  was  in  the  area  down 
toward  the  headgate  and  part  of  it  was  in  the 
Mirror  Lake  District.  It  was  all  for  the  Drainage 
district. 

Q.  Can  you  say  what  percentage  was  expended 
in  the  Mirror  Lake  Area.  What  percentage  of  the 
total.  Just  3^our  best  estimate. 

A.  That  is  very  hard  to  say.  It  has  been  quite 
a  long  time.  It  might  possibly  be  as  high  as  forty 
per  cent. 

Q.     You  don't  know.  A.     Xo  sir. 

Q.     And  that  is  your  best  estimate? 

A.     Yes  sir. 

Q.     It  might  run  as  high  as  forty  per  cent. 

The  Court :     It  is  apparent  he  is  guessing  at  this. 

Q.     I  refer  you  now  to  the  minute  of  the  27th 
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of  November  1928,  and  I  call  your  attention  to  the 
following  bills  allowed.  Among  others  is  one  Martin 
Woldson  laboi'  and  improvement  $3000.  Can  you 
state  what  it  was  for?  [287] 

A.     Improvements  in  the  district. 

Q.  Was  that  in  accordance  with  instructions 
given  in  the  Couvt  Order? 

Mr.  Whitla:  Objected  to  as  calling  for  a  con- 
clusion. 

Judge  Hunt:  I  don't  think  that  calls  for  a 
conclusion  on  his  part. 

The  Court:  He  may  ask  why  they  spent  the 
money. 

Q.     Why  did  you  spend  that  money. 

A.     Trying  to  comply  with  the  Court  Order. 

Q.     That  refers  to  all  these  funds'? 

A.     At  this  time  I  am  sure  it  was  all,  yes, 

Q.  Now,  the  2nd  of  March  1929.  I  call  your 
attention  to  the  meeting  of  that  date,  and  to  the 
following  bills,  Martin  Woldson  for  labor  and  im- 
provements $139.00  and  another  to  Martin  Woldson. 
Labor  and  Material  $3000.  State  what  that  was 
paid  for?  A.     This  was  in  1929. 

Q.    Yes. 

A.  To  the  best  of  ni}'  knowledge  a  continuation 
of  the  work  we  were  doing. 

Q.  On  the  minute  of  the  meeting  of  the  second 
of  April  1929,  I  call  your  attention  to  the  follow- 
ing bills,  Martin  Woldson  for  labor  and  improve- 
ment $600.00,  state  what  that  item  was  for  if 
you  know?  [288]    . 
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A.     The  same  purpose  as  the  others. 

Q.  Referring"  to  the  mmutes  of  the  meethig  of 
the  Commissioners  of  the  9th  of  August  1929,  I 
refer  to  the  following  bills  allowed:  Martin  Wold- 
son  labor  and  improvements  $600,00;  Martin 
Woldson  Labor  and  improvement  $600.00;  Martin 
Woldson,  same  purpose  $600.00;  Martin  Woldson 
$500.00;  Martin  Woldson  $500.00  and  Martin  Wold- 
son $500.00  state  to  the  Court  what  those  items 
were  for?  A.     The  same  general  purpose. 

Q.     The  same  purpose  as  what? 

A.     As  the  other  you  mentioned. 

Q.  Were  you  a  Commissioner  at  the  time  the 
dredge  was  built  by  the  District  for  the  purpose  of 
working  in  this  vicinity!  A.     Yes  I  was. 

Q.  Did  you  and  the  other  Commissioners  pur- 
chase a  dredge?  A.    We  built  it. 

Q.     Did  you  use  it?  A.     Yes  sir. 

Q.  What  was  the  result  of  the  effort  to  use  the 
dredge  ? 

A.  Where  the  ditch  was  wide  enough  and  car- 
ried enough  water  and  the  banks  not  too  high  it  did 
very  well.  In  other  portions  it  didn't  do  so  well.  It 
cannot  work  in  the  narrow  laterals,  and  it  cannot 
work  in  the  deep  ditches  near  the  headgate  because 
the  banks  were  too  high. 

Q.  State  whether  or  not  the  Commissioners  in 
1927  and  during  the  time  you  were  on  the  Board, 
had  an  agreement  with  [289]  Mr.  Woldson  concern- 
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ing  the  advancement  of  cash  to  the  District  for  the 

purpose  of  doing  work  in  the  District  *? 

Mr.  Whitla:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial. 

The  Court:  He  may  answer  yes  or  no. 

A.    Yes  sir. 

Q.     What  was  that  agreement? 

Mr.  Whitla:  I  object  to  that  as  a  collateral  issue 
and  not  involved  here. 

The  Court:  It  might  lead  up  to  what  he  used  it 
for.  I  think  he  may  answer.  Overruled. 

A.  For  every  one  thousand  dollar  warrant  we 
issued  to  Mr.  Woldson  he  gave  us  nine  hundred 
dollars. 

Mr.  Whitla:  We  move  to  strike  that,  it  is  preju- 
dicial and  it  was  put  in  for  that  purpose.  There  is 
no  such  allegation  raised  and  no  such  issued  in  this 
case  at  all.  This  matter  has  all  been  tried  out  and 
settled. 

Judge  Hunt:  In  what  case? 

Mr.  Whitla:  In  the  Richmond  case. 

The  Court:  It  may  be  stricken. 

Q.  Did  Mr.  Woldson  advance  money  for  the 
purpose  of  completing  the  work  under  the  Court 
Order  in  1927  ? 

Mr.  Whitla:  Objected  to  as  repetition. 

The  Court:  He  may  answer. 

A.  Mr.  Woldson  advanced  money  to  do  the  work 
to  comply  with  [290]  the  Court  Order  of  1927. 

Q.     The  Court  Order  of  1927. 
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A.     He  did  not  advance  all  the  funds. 

Q.     He  advanced  part  of  them?  A.     Yes  sir. 

Q.  'Iliese  items  that  I  read  were  items  advanced 
for  that  purpose?  A.    Yes  sir. 

Q.  Do  you  have  any  of  those  so  called  dragline 
laterals  on  your  real  estate  in  District  mnnber  one? 

Mr.  Whitla :  Objected  to  as  collateral  to  the  issue 
here  in  this  case. 

The  Court:  Sustained. 

Q.  During  the  time  you  were  Commissioner  of 
the  District  were  you  able  to  reclaim  all  of  the  land 
in  the  Mirror  Lake  District?         A.    We  w^ere  not. 

Q.  Why  not.  What  was  the  character  of  the  land 
there  ? 

A.     We  couldn't  get  the  water  into  the  ditches. 

Q.     Why  not,  tell  the  Court? 

A.  The  land  was  so  thoroughly  saturated  from 
pressure  from  below,  the  land  was  like  a  sponge, 
the  surface  water  would  drain  oft'  in  little  depres- 
sions like  a  cow-  track  and  that  would  hold  the  water 
for  days  alongside  the  ditch.  And  that  is  true  today. 

Judge  Hunt:  That  is  all,  you  may  cross  examine. 

[291] 
Cross  Examination 
By  Mr.  Whitla: 

Q,  What  land  is  there  in  the  Mirror  Lake  dis- 
trict that  acts  that  way? 

A.     I  have  some  that  acts  that  way. 

Q.     Li  the  Mirror  Lake  area?  A.     Yes  sir. 

Q.  You  didn't  get  the  Simon  McDonald  land  re- 
claimed did  you? 
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Judge  Himt:  He  just  objected  to  my  going  into 
the  question  of  this  other  land. 

Mr.  Whitla:  This  is  in  the  District  he  is  testify- 
ing about. 

The  Court:  He  may  answer. 

Q.  You  didn't  get,  the  Simon  McDonald  land  re- 
claimed did  you,  so  that  it  could  be  put  in  culti- 
vation ? 

A.  I  am  not  familiar  with  the  boundaries  of  the 
Simon  McDonald  land. 

Q.  How  many  hmidreds  of  acres  was  there  that 
you  didn't  get  reclaimed  in  the  old  Mirror  Lake? 

A.     In  what  period. 

Q.     While  you  w^ere  Commissioner? 

A.  I  think  we  had  it  pretty  well  reclaimed  ex- 
cept three  or  four  hundred  acres. 

Q.  As  a  matter  of  fact  McDonald  and  others  let 
their  land  go  for  taxes  because  that  land  could  not 
be  farmed?  A.     I  beg  your  pardon.  [292] 

Q.  How  many  acres  went  for  taxes  in  1932  be- 
cause it  could  not  be  farmed  ?         A.     I  cannot  say. 

Q.  You  say  the  land  acted  like  a  sponge.  Did  it 
soak  up  the  water  and  not  give  it  up  ? 

A.  Well,  I  am  referring  to  the  land  south  of  the 
ditch. 

Q.  You  mean  the  water  won't  run  down  liill  if 
they  have  a  ditch  there? 

A.  The  surface  water  will  get  to  about  a  hun- 
dred per  cent  saturation  and  won't  leave  the  land. 

Q.     You    spoke    about   pumping   water   off   this 


S.  M.  Bauman,  et  al.  375 

(Testimony  of  A.  li.  Ashhy.) 

land.  Up  to  what  time  did  you  pump  water  off  tliis 
land  so  that  there  wasn't  water  standing  on  it  for  a 
good  many  months  of  the  year. 

A.     After  the  booster  pumps  were  put  in. 

Q.     When  was  the  booster  pump  put  in? 

A.     I  don't  remember. 

Q.     After  you  ceased  being  a  commissioner? 

A.     I  put  that  in. 

Q.     And  what  year  was  that? 

A.    I  am  not  sure. 

Q.  But  you  just  testified  about  it.  You  testified 
that  it  retained  water  on  it  every  year  up  until 
when,  in  the  winter  time. 

Judge  Hmit:   Do  you  miderstand  the  question? 

[293] 

A.     No  I  don't  just  miderstand. 

Q.  You  testified  that  Mirror  Lake  overflowed 
and  that  the  water  stood  on  the  surface  up  until 
about  three  years  ago. 

A.     Yes,  in  the  winter  time. 

Q.  In  the  winter  time  the  water  stood  on  the 
surface  of  the  land  every  year  while  you  were  Com- 
missioner? A.     Yes,  in  the  winter  time. 

Q.  You  knew  that  when  the  water  stood  in  tlie 
ditch  that  the  banks  could  not  harden  ? 

A.     Not  very  well. 

Q.  You  would  have  to  wait  imtil  the  water 
drained  out  and  then  the  banks  would  slough  in? 

A.     To  some  extent,  ves. 
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Q.  You  knew  that  as  long  as  that  condition 
existed  the  land  could  not  be  reclaimed'? 

A.     Part  of  it. 

Q.  And  this  is  what  that  Court  Order  of  1928 
was  to  take  care  of? 

A,     We  did  the  best  we  could  with  it. 

Q.  You  stated  that  the  money  you  got  from 
Martin  Woldson  was  used  for  certain  purposes.  Re- 
ferring now  to  the  first  item  that  counsel  called 
your  attention  to,  being  that  money  you  got  on  the 
27th  of  November  1928,  where  was  that  money  ex- 
pended and  for  what  labor  and  [294]  what  im- 
provements ? 

Judge  Hunt:  May  I  object  to  this  now.  It  is  not 
a  proper  item  to  base  this  question  on.  The  books 
show  the  date  the  warrants  were  issued  and  not  the 
date  they  got  the  money. 

Mr.  Whitla:  I  will  add  so  far  as  any  evidence 
shows  this  date. 

The  Court:  He  says  that  it  shows  the  date  of  the 
warrant. 

Q.  You  never  got  any  money  until  the  warrant 
was  issued,  did  you*? 

A.     We  got  the  money  when  we  needed  it. 

Q.  You  didn't  get  it  until  after  the  warrant  was 
issued  *?  A.     No  sir. 

Q.  I  will  ask  you  where  the  money  for  which 
the  bill  was  allowed  for  $3,000.00  on  the  27th  of  No- 
vember, was  expended,  and  what  improvement  was 
made?  A.     I  cannot  answer  that  off-hand. 
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Q.     Do  you  know? 

A.    It  was  for  the  works.  General  improvements. 

Q.  Now,  the  particular  items  authorized  by  the 
order  of  February  20,  1928  that  were  specified  was 
for  sumj)  construction  at  the  outlet? 

A.     The  main  outlet. 

Q.    Yes?  A.     I  suppose  so.  [295] 

A.  Are  you  testifying  from  any  record  or  from 
what  you  know? 

A.  From  what  I  know,  but  the  dates  may  have 
some  bearing  on  this. 

Q.     Do  you  know  what  the  order  provided  for? 

A.     Not  off-hand. 

Q.  Calling  your  attention  to  the  estimated  cost 
of  the  emergency  work  attached  to  that  Order,  did 
you  know  the  various  things  listed.  1200  feet  ])ack 
fill  present  ditch  "Y"  to  the  outlet  $1500.00  wlien 
was  that  done  if  ever? 

A.     This  was  all  under  that  plan  of  work. 

Q.    When  was  that  part  done? 

A.     This  was  done, — this  work  was  done  first. 

Q.  The  next,  Sump  Construction  $1,100.00.  How 
much  did  you  spend  for  that?  A.     I  cannot  tell. 

Q.  Twelve  hmidred  feet  of  forty-eight  inch  wood 
pipe.  How  much  did  you  spend  for  wood  pipe  and 
how  much  wood  pipe  did  you  use? 

Judge  Hunt:  I  object  to  this  as  not  the  best  evi- 
dence. The  warrants  would  show,  and  the  question 
is  too  general. 
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The  Court:  If  he  knows  he  may  answer.  This  is 
cross  examination. 

Q.  Do  yon  know  when  the  sump  construction 
was  done  and  how  much  it  cost?  [296] 

A.     I  don't  know. 

Q.  Was  there  any  forty-eight  inch  wood  pipe 
used?  A.    I  don't  think  so. 

Q.     What  took  its  place? 

A.     Corrugated  pipe. 

Q.  There  is  an  item  ''preparing  ditch  for  pipe" 
how  much  was  the  cost  of  that? 

A.  It  was  done  at,  this  time  but  I  cannot  say  as 
to  the  cost  of  it. 

Q.  Changing  the  pmnp  and  so  forth,  two  hmi- 
dred  dollars.  Was  the  pump  changed? 

A.     I  don't  know  what  pumps  it  refers  to. 

Q.  Lowering  the  outlet  structure  south  of  the 
present.  Do  you  know  when  that  was  done  and  the 
Cost  of  it? 

A.     I  cannot  state  the  cost,  but  it  was  done. 

Q.  Five  hundred  and  fifty  feet  of  forty-eight 
inch  pipe  south  of  '^Y"  in  place,  do  you  know  the 
cost  of  that  work?  A.     I  don't  know. 

Q.  Back  fill  south  of  ''Y".  Do  you  know  when 
it  was  done  and  the  cost  of  it? 

A.  It  was  at  this  time,  but  I  don't  know  about 
the  cost. 

Q.     And  back  fill  east  of  "Y",  what  about  that? 

A.     It  was  done  but  the  amoimt  I  don't  know. 
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Q.  Aiid  the  item  of  one  thousand  feet  of  twenty- 
four  inch  pipe,  do  you  know  when  it  was  bought  if 
any  was  bought  [297]  how  much  there  was  and 
what  it  cost? 

A.  I  am  not  sure  of  the  amomit  bought  nor  the 
amount  that  was  expended. 

Q.  This  same  minute  of  November  27,  1928, 
there  is  an  item  to  the  Spokane  Culvert  and  Tank 
Company  of  $2134.31  do  you  know  what  that  was 
for  and  how  much  was  used  in  this  work? 

A.  There  was  several  hundred  feet  of  this  pipe, 
and  putting  in  the  ditch  near  the  outlet  and  back 
fill  with  dirt.  These  estimates  show  the  back  fill  in 
order  to  seal  some  boils  in  the  bottom  of  the  ditch. 

Q.  Do  you  know  how  much  of  this  money  w^as 
used  for  labor  and  improvements'?  A.     No  sir. 

Q.  Have  you  any  record  that  shows  how  much  of 
this  money  was  used  in  any  particular  place  on  the 
District  ■?  A.    No  sir. 

Q.  It  was  for  the  benefit  of  the  entire  district 
was  it?  A.    Yes  sir. 

Q.  The  next  item  I  think  in  March  you  referred 
to  Mr.  Woldson  advancing  money  there.  Do  you 
know  where  it  was  used  and  what  it  was  for? 

A.     General  purposes. 

Q.  The  next  in  April  Mr.  Woldson  advanced 
$600.00  do  you  know  what  it  was  used  for? 

A.     The  same  thing.  [298] 

Q.     That  was  in  1929?  A.     Yes  sir. 

Q.     The  next  was  August  9,  1929.  Do  you  know 
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where  any  of  the  money  that  you  got  from  Mr. 

Woldson  at  that  time  was  usedf 

A.     In  the  District. 

Q.  All  the  work  at  that  time  was  at  the  outlet, 
was  it  not?  A.     No  sir. 

Q.     Where  was  any  other  work  done? 

A.  We  i3ut  in  the  Booster  pump  and  we  built  a 
dredge  and  we  tried  djaianiite,  and  general  ditching 
in  that  district,  all  that  was  done  durmg  that 
period. 

Q.     When  did  you  put  in  the  booster  pumj)? 

A.     I  cannot  say,  except  from  the  record. 

Q.  Well,  take  the  record  and  tell  us  when  3'ou 
put  in  the  booster  j^ump? 

Judge  Hunt:  Do  you  have  any  record  anywhere 
so  that  you  can  tell  us? 

A,  The  booster  pumps  referred  to  is  the  Larson 
pump. 

Q.     Do  you  know  when  it  was  put  in? 

A.  During  this  period  but  I  cannot  say  the  exact 
date.  It  was  during  the  period  I  was  serving  as 
Commissioner. 

Q.     That  run  to  1933?  A.     Yes  sir. 

Q.  This  work  under  this  Court  Order  was  com- 
pleted in  1929?  A.     Completed  in  1929.  [299] 

Q.  Yes.  That  is,  as  far  as  spending  the  amount 
of  money  authorized  to  be  spent? 

A.     I  would  not  be  able  to  answer  that. 

Q.    When  did  you  spend  this  money  authorized? 
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A.  During  the  construction  period  in  1930,  1931 
and  1932  whatever  those  dates  are. 

Q.     1931  and  1932  you  say? 

A.  Well,  I  cannot  say  as  to  what  years  but  it 
was  during  that  construction  time. 

Q.  Can  you  tell  us  any  ditches  built  in  the 
Mirror  Lake  section  and  when  it  was? 

A.  The  main  lateral.  We  went  through  the  main 
lateral  with  the  dredge,  first  I  think  with  the  drag- 
line, I  won't  be  positive  about  that  but  I  know  that 
we  went  through  with  the  dredge  and  I  know  that 
we  tried  to  blow  these  laterals  out  with  djniamite. 

Q.     What  laterals? 

A.     South  of  the  ditch  in  Mirror  Lake. 

Q.     Any  of  the  laterals  that  are  there  today? 

A.     Yes,  some  of  them. 

Q.  Were  any  dug  with  the  dragline  during  that 
time?  A.    I  am  not  positive  of  that. 

Q.     Who  ran  this  dragline  at  that  time? 

A.     Ed  Littlefield. 

Q.  Do  you  have  a  record  of  what  he  did  in  that 
section  ? 

A.     No  record  but  I  know  he  worked  there.  [300] 

Q.  You  were  very  hard  up.  You  couldn't  get 
credit  and  couldn't  get  any  money  and  you  went  to 
Mr.  Woldson  to  finance  that?  A.     Yes  sir. 

Q.    And  he  did  that?  A.    Yes  sir. 

Q.  Mr.  Woldson  didn't  own  any  land  in  that 
part  of  the  drainage  District, — Mirror  Lake? 

A.     I  think  not. 
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Q.  He  owiied  some  land  in  another  portion  of 
the  District?  A.     I  am  not  sure. 

Q.     He  became  the  owner  of  land  in  the  Mirror 
Lake  section  in  1932? 
A.    If  the  record  shows  that. 
Q.     Were  you  Commissioner  when  Mr.  Woldson 
went  to  the  Commissioners  and  asked  to  see  that  his 
land  was  drained  or  to  see  that  he  wasn't  taxed? 
A.     What  year  was  that  ? 

Q.     During   any   year   that   you   were    Commis- 
sioner.    Did  he  go  to  the  Commissioners  and  ask 
that  he  be  not  taxed  or  that  the  ditches  be  cleaned? 
A.     I  think  he  did. 

Q.  And  what  agreement  did  you  make  with 
him? 

A.  I  wouldn't  be  sure.  It  is  possible  that  we 
didn't  assess  this  land.  It  is  also  possible  that  we 
refunded  him  some  money.  [301] 

Q.  Did  you  refund  Mr.  Woldson  any  morey  at 
any  time  for  anything? 

A,     I  think  there  is  something  that  will  show  it. 
Q.     If  you  can  produce  any  record,  I  will  ask  you 
to  do  so  during  the  recess. 

A.  I  can  find  where  it  was  authorized  Init  I 
don't  know  that  I  can  find  where  it  was  actually 
done. 

Q.  You  say  that  the  mud  and  muck  would  slide 
into  the  ditch.  That  is  common  where  the  mud  is 
loose  and  wet?  A.     Yes  sir. 

Q.  As  long  as  you  allow  the  water  to  stay  high, 
or  the  ditch  fill  up  it  will  slide  more? 
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A.     No,  it  will  quit  when  the  ditch  is  full. 

Q.  When  you  dig-  them  out  then  these  slides 
come  in  ? 

A.  They  don't  come  in  when  the  ditch  is  full,  it 
is  when  they  are  cleaned  out. 

Q.     The  ditch  fills  up  so  it  holds  the  banks  up? 

A.     Yes,  it  fills  the  ditch  up. 

Q.  If  you  allow  the  water  to  stand  in  them,  they 
do  fill  up  with  muck  and  debris'? 

A.    Yes,  that's  right. 

Mr.  Whitla:  That's  all. 

Redirect  Examination 
By  Judge  Hunt: 

Q.  Mr.  Ashby,  have  you  ever  been  secretary  of 
the  Commissioners  of  Drainage  District  number 
one?  [302]  A.    No  sir. 

Q.  Do  you  have  in  your  possession  any  original 
records  of  drainage  district  number  one? 

A.     I  have  not. 

Judge  Hunt:  That  is  all. 

Recross  Examination 
By  Mr.  Whitla: 

Q.  Did  you  find  any  minutes  showing  any  re- 
fmid  of  taxes  of  Mr.  Woldson's  at  any  time? 

A.  Record  of  repayment,  there  is  a  minute  here. 
I  took  it  to  be  taxes  but  it  may  not  be. 

Q.  Where  is  the  balance  of  this  so  called  min- 
ute of  October  29  I  A.     I  think  that  is  all. 
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Q.     That  doesn't  refer  to  any  taxes  at  all. 

A.     I  am  not  so  sure. 

Q.     What  does  it  refer  to? 

A.     I  am  of  the  opmion  that  it  was  taxes. 

Q.  It  refers  to  him  insisting, — it  is  a  question  of 
the  expense  of  draining  Mirror  Lake,  and  also  the 
overpayment  on  tax  sale  of  $2644.99, — no  that  fig- 
ure is  2464.99,  it  shows  on  the  minutes  that  it  was 
an  overpayment  and  there  was  a  refund  ordered. 

A.     It  was  ordered  paid  to  him. 

Q.     That  is  correct? 

A.     A^es,  he  was  paid  $24.64.  [303] 

Q.     What  was  that  amomit?  A.     $2464.99. 

Q.     I  thought  you  said  $24.64? 

Q.  It  shows  at  that  meeting  that  there  was  also 
taken  up  some  settlement  in  regard  to  the  land  Mr, 
Woldson  bought  at  tax  sale  in  Mirror  Lake,  an 
amomit  of  $2464.99  that  was  overpaid  by  Mr.  Wold- 
son, said  amount  was  ordered  paid. 

A.     That  is  what  it  shows. 

Q.  You  know  that  there  had  been  an  overcharge 
to  Mr.  Woldson  and  that  he  had  overpaid  and  you 
ordered  it  paid  back  to  him? 

A.     I  wouldn't  say  that. 

Q.     You  voted  for  that?  A.    Yes  sir. 

Q.     You  didn't  know  what  it  was  for? 

A.     I  don't  know  now. 

Q.  You  don't  know  other  than  what  is  shows 
on  its  face?  A.     ^o  sir, 

Mr.  Whitla:  That  is  aU. 

Judge  Hmit:  That  is  all. 
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FRANK  ZIMMERMAN 

being  called  as  a  witness  on  the  part  of  the  defend- 
ants after  being  tirst  duly  sworn,  testifies  as 
follows : 

Direct  Examination 
By  Judge  Hunt :  [304] 

Q.     Where  do  you  live  Mr.  Zimmerman^ 

A.     Bonners  Ferry. 

Q.     First,  give  your  name  to  the  Court  and  for 
the  record.  A.     Frank  Zimmerman. 

Q.     How  long  have  you  lived  in  Boimers  Ferry*? 

A.     About  thirty-three  years. 

Q.     Did  you  become  Commissioner  of  Drainage 
District  number  one  in  1925?  A.     Yes  sir. 

Q.     How  long  did  you  serve?        A.     Until  1933. 

Q.     Did  you  own  land  at  one  time  in  the  l3ottom 
of  Mirror  Lake?  A.    Yes  sir. 

Q.     How  long  did  you  owii  that  land? 

A.     I  think  I  got  it  in  1923  and  I  think  I  let  it 
go  somewhere  in  1930  or  31. 

Q.     You  let  it  go  back  for  taxes?        A.     Yes  sir. 

Q.     How  many  acres? 

A.     Something  over  150  acres. 

A.     That  150  acres  is  in  this  vicinity  we  are  talk- 
ing about?  A.     Yes  sir. 

Q.     It  is  some  of  this  land?  A.     Yes   sir. 

[305] 

Q.     Do  you  owTi  any  land  in  Drainage  District 
nmnber  one? 

A.     Ten  acres  adjoining  this  property  and  twelve 
on  the  other  side. 
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Q.  Did  you  attempt  to  drain  this  land  while  you 
were  Commissioner  of  Drainage  District  Number 
One?  A.     Yes  I  did. 

Q.  Tell  the  Court  what  the  Commissioners  did, 
what  they  did  in  an  effort  to  reclaim  this  land  while 
you  were  Commissioner  between  1925  and  1933. 

A.     There  was  a  lot  of  effort  made. 

Q.    Just  tell  the  Court. 

A.  We  all  tried  to  do  the  best  we  could  on  all 
of  that  land.  We  tried  something,  and  if  it  didn't 
work  then  we  did  something  else. 

Q.     Did  you  build  ditches'? 

A,  Yes  we  dug  ditches.  We  spent  lots  of  money 
trying  to  get  some  results  and  we  did  get  a  little 
result  but  not  enough  to  justify  us  in  keeping  going. 

Q.     Did  you  buiU  laterals'? 

A.  Yes  sir,  we  dug  laterals  with  the  dragline 
and  also  by  hand. 

Q.  Were  you  on  the  Board  when  you  built  a 
dredge?  A.     Yes  sir. 

Q.     And  when  you  used  some  powder? 

A.     Yes  sir.  [306] 

Q.     Where  did  you  use  this  powder? 

A.  On  my  place  and  some  on  the  ditch  below  and 
some  on  the  Oscar  Davis  place. 

Q.    Would  it  make  good  ditches,  or  bad? 

A,  I  would  not  recommend  it  for  use  all  of  the 
time.  We  got  some  good  ditches  and  some  not  so 
good. 

Q.    Who  put  in  the  rim  ditch? 
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A.    We  put  that  in. 

Q.     The  District,  or  the  property  owners'? 

A.    Yes  sir. 

Q.     And  it  was  paid  for  by  tlie  District? 

A.    Yes,  I  think  so. 

Q.     Did  you  operate  a  dragline  in  there? 

A.    Yes  sir. 

Q.  Tell  the  Court  the  result  that  you  o])tained 
in  using-  the  dragline? 

Mr.  Whitla:  Establish  the  time  please. 

Q.     Between  1925  and  1933? 

A.     That  is  the  only  time  I  was  commissioner. 

Q.  Yes,  what  result  did  you  get  from  tlie  use  of 
the  dragline? 

A,  In  some  places  we  had  a  ditch  and  in  some 
l^laces  we  didn't.  Our  ditches  would  slough  right 
in  after  the  dragline  moved  on.  Sometimes  right 
while  we  were  digging,  and  lots  of  times  they  would 
gQ\  past  a  place  and  then  it  would  slough  in. 

Q.     Any  springs  in  that  vicinity?  [307] 

A.     Yes  sir,  lots  of  springs  all  through  there. 

Q.  Did  you  ever  do  any  soundings  to  try  and 
find  out  how  deep  the  bogs  were? 

A.  I  put  one  pole  in  there  fifteen  feet  with  my 
hand.  I  must  have  hit  an  open  spring  there. 

Q.    Did  you  put  down  a  pipe  in  there  any  place? 

A.    I  did. 

Q.    What  was  the  result  of  that? 

A.     I  got  water. 
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Q.     What  was  the  result,  when  you  got  water"? 

A.     It  came  out  on  the  ground. 

Q.     Out  through  the  pipe?  A.     Yes  sir. 

Q.  Did  you  invest  any  money  of  your  own  in  an 
effort  to  reclaim  that  land*?  A.     I  did. 

Mr.  Whitla:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial  and  not  an  issue  in  this  case. 

The  Court:  I  have  allowed  the  plaintiff  to  go 
back  to  a  time  before  these  two  defendants  were 
Commissioners,  only  as  to  what  the  conditions  Avere 
up  to  the  time  they  went  in  office  to  see  what  con- 
ditions confronted  them.  Plaintiff  claims  here  that 
they  didn't  do  anything  to  correct  the  condition.  I 
think  this  is  proper  to  show  the  physical  conditions. 

[308] 

Q.  Did  you  sj^end  any  money  of  your  own  in 
an  effort  to  reclaim  your  land?  A.     I  did. 

Q.    How  much? 

A.  I  think  I  have  better  than  $6,000.00  in  there 
that  I  spent. 

Q.     What  was  done  there  ? 

A.  I  hired  men  to  dig  ditches,  of  course  on  one 
side  there  was  quite  a  lot  of  brush  on  the  low 
ground. 

Q.     Anything  else? 

A.  I  had  men  in  there  ditching  and  plowing  and 
trying  to  cultivate  some  of  the  ground. 

Q.     After  you  plowed  it  did  you  seed  it? 

A.    Yes  sir. 

Q.     What  did  you  plant? 
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A.     Timothy  and  alsike? 

Q.    Were  you  able  to  harvest  it?         A.    No  sir. 

Q.    Did  the  tules  and  cat-tails  come  in'? 

A.    Yes. 

Mr.  Wliitla:  Objected  to  as  leading. 

The  Court:  Yes,  it  was  somewhat  leading, 

Q.     How  old  are  you  Mr.   Zimmerman'? 

A.     73. 

Q.  During  the  time  you  were  Commissioner,  did 
you  as  a  property  owner — strike  that  please — Dur- 
ing the  time  you  [309]  were  Commissioner  state 
whether  or  not  a  double  assessment  was  levied  in 
this  Mirror  Lake  District  for  the  pur])ose  of  drain- 
ing that  land? 

Mr.  Whitla:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial  for  the  reason  that  no  double 
assessment  could  be  legally  levied. 

The  Court:  We  are  not  questioning  the  legality 
of  it  at  this  time,  this  or  any  other  assessment.  He 
is  only  showing  what  was  done  in  trying  to  drain 
this  particular  district.  It  is  not  a  question  of 
whether  this  assessment  was  legal. 

Mr.  Whitla:  I  make  the  further  objection  that 
the  record  of  the  assessment  would  be  the  best,  evi- 
dence. 

The  Court:  Of  course,  you  are  right  on  that.  You 
ask  now  if  the  assessment  while  he  was  Commis- 
sioner was  a  double  assessment. 

A.    I  think  there  was. 
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Mr.  Whitla:  Now  I  move  to  strike  the  answer  of 
the  witness. 

The  Court.:  He  is  telling  what  is  in  his  mind.  He 
says  he  thinks  there  was.  I  will  allow  it  to  stay  in 
the  record.  He  speaks  from  his  best  memory  now. 

Q,  Referring  to  the  minutes  of  Drainage  Dis- 
trict number  One,  being  the  instrument  marked  as 

EXHIBIT  26, 

I  will  [310]  ask  you  if  that  is  a  part  of  the  minutes 
of  the  Commissioners  meeting  of  September  7,  1928. 

A.     Yes  sir. 

Q.     Referring  to  this  portion  of  it: 

"A  motion  was  made  by  A.  B.  Ashby  sec- 
onded by  Frank  Zimmerman  that  about  1600 
acres  be  classified  as  class  number  2,  and  be  as- 
sessed at  the  rate  of  two  per  cent,  to  four  per 
cent  extra  to  be  known  as  the  booster  pumj) 
expenses. 

Mr.  Whitla:  — now  I  object  to  that  as  incompe- 
tent, irrelevant  and  immaterial,  it  is  too  indefinite 
and  uncertain  and  not  being  a  levy  authorized.  It 
does  not  show  any  statement  of  any  amount,  and 
cannot  be  certified  to  the  County  Auditor  as  a 
levy 

The  Court :  I  think  he  should  be  allowed  to  finish 
his  question. 

Q.     Continuing  with  this  minute: 

*'A  resolution  was  also  passed  that  one  hun- 
dred  acres   belonging   to    Frank    Zimmerman, 
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forty  acres  belonging-  to  Oscar  Davis  and 
twenty  acres  to  Martin  Peterson  and  twenty 
acres  belonging  to  Simon  McDonald,  be  ex- 
empt from  paying  at  present." 

Motion  was  made  by  Frank  Zimmerman  and  sec- 
onded by  Mr.  Ashby  and  carried  and  then  there  was 
a  motion  for  adjournment. 

Mr.  Whitla:  We  object  to  that  as  incompetent,  ir- 
relevant and  immaterial.  It  is  too  indefinite  and 
uncertain  and  does  not  show  any  amount  to  be 
realized.  [311]  It  shows  that  some  1600  acres  should 
be  assessed  two  to  four  per  cent  and  that  certain 
lands  were  exempt,  and  it  is  not  a  resolution  to  levy 
any  amount  whatever. 

The  Court:  It  shows  that  land  was  exempt. 

Mr.  Whitla:  It  doesn't  show  what  land  is  to  be 
assessed. 

Judge  Hunt:  It  shows  that  there  is  to  be  a  two 
to  four  per  cent  extra  levy.  If  this  was  approving 
the  levy  we  would  concede  his  objection.  They  come 
in  here  and  say  that  these  two  defendants  do  cer- 
tain things,  now  this  testimony  just,  shows  the  gen- 
eral intent  to  show  that  the  Commissioners  did  cer- 
tain things  to  try  to  comply  with  certain  Orders 
and  to  try  and  drain  this  land.  This  man  was  a 
Commissioner  and  at  that  time  he  said  we  will  as- 
sess this  property  two  to  four  per  cent  more  to  try 
and  drain  this  land. 

The  Court :  I  will  allow  it  to  go  in,  it  goes  merely 
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to  the  weight  of  the  testimony. 

Judge  Hnnt:  We  offer  it  in  evidence. 

The  Court :  Yes,  it  may  be  admitted. 

Judge  Hunt:  That  is  all,  you  may  cross  examine. 

Cross  Examination 
By  Mr.  Whitla: 

Q.     To  what  1600  acres  did  that  refer  to*? 

A.     What  1600  acres,  why  that  didn't  refer  to 
1600  acres.  [312] 

Q.     It  says  that  about  1600  acres  be  classified  as 
class  number  2. 

A.     That  is  the  different  classification  of  land  in 
this  district,  if  you  want  to  look  it  up  you  can. 

Q.     What  1600  acres  were  you  referring  to  as 
classification  number  2. 

A.     That  was  Mirror  Lake,  there  was  more  land 
than  there  is  now. 

Q.    What  land  did  it  cover? 

A.     I  wouldn't  know  that. 

Q.     In  what  section  was  it? 

A.     I  cannot  give  the  section. 

Q.     What  land  is  it? 

A.     Well,  down  here  is  some  land  with  timber 
and  brush  on  it. 

Q.     What  land  is  it? 

A.     Doctor  Stenberg  had  some  in  there. 

Q.     That  land  was  in  Section  Thirty? 

A.     Well,  he  has  a  little  timber  land  in  there. 

Q.     That  was  included  in  that  1600  acres? 
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A.  I  don't  know.  I  don't  remember  just  where 
that  1600  acres  was.  There  are  different  parcels  of 
land  in  there. 

Q.  You  were  going  to  make  a  levy  at  the  rate  of 
two  per  cent  on  some  and  four  per  cent  on  some? 

A.     That  was  on  my  own  land. 

Q.     This  says  two  per  cent  to  four  per  cent. 

A.    Yes  sir.  [313] 

Q.  Wliat  land  were  you  to  assess  at  two  j)er  cent 
and  what  land  at  four.  A.     I  don 't  know. 

Judge  Hunt :  That  is  objected  as  simply  quibbling. 

The  Court:  He  answered  that  he  didn't  know. 

Q.  One  hundred  acres  belonging  to  you  was 
exempt  from  this?  A.     It  was  put  back  on. 

Q.  The  resolution  mentions  100  acres  belonging 
to  Frank  ^S'immerman,  forty  acres  belonging  to 
Davis  and  20  acres  belonging  to  McDonald  and 
twenty  acres  belonging  to  Peterson,  and  being  ex- 
empt from  paying  at  the  present  time. 

A.    Yes  sir. 

Q.  Then  you  got  a  hmidred  acres  exempt  from 
paying  anything  at  the  present  tune,  that  is  correct 
isn't  if? 

The  Court :  It  reads  that  w^ay,  and  he  said  this  is 
the  minute  of  the  Board,  let's  get  along. 

Q.  You  say  that  you  stuck  a  pole  down  fifteen 
feet  at  one  place? 

A.  That  was  on  the  line  of  Oscar  Davis  and  my 
land. 

Q.     Where  abouts? 
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A.  In  the  swamp.  If  you  want  me  to  I  could 
take  you  to  the  place. 

Q.     Yes,  I  would  like  to  know  where  it  is. 

A.  I  cannot  tell  where  it  is,  in  what  forty  or 
what  hmidred  acre  patch.  [314] 

Q.     Can  you  tell  us  what  quarter  section? 

A.     No  sir. 

Q.  You  got  a  spring  there  by  putting  a  pipe  in 
the  ground?  A.     Yes. 

Q.     And  the  water  ran  in  the  pipe? 

A.     Yes  sir. 

Q.     Where  was  that? 

A.     That  was  in  the  swamp. 

Q.     Where  abouts  was  it? 

A.     Close  to  the  G-reat  Northern  railroad. 

Q.  There  is  a  lot  of  water  comes  down  from  the 
hills?  A.     Yes  sir. 

Q,  There  is  a  lateral  ditch  to  catch  that  water 
there  ?  A.     Yes  sir. 

Q.  And  without  that  lateral  ditch  you  would  not 
be  able  to  drain  that  land  below  that  at  all,  or  it 
would  be  very  hard  to  do  that? 

A.    It  isn't  drained  now  with  the  ditch. 

Q.  When  was  that  lateral  ditch  put  in,  the  rim 
ditch?  A.    When  was  it  put  in. 

Q.     Yes,  when  was  it  built? 

A.     That  was  in  my  time. 

Q.     When? 

A.    I  cannot  tell  you  the  year,  the  dates  these 
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things  happened,  but  you  know  it  is  there  and  I 

know  it  is  there.  [315] 

Q.     But  I  don't  know  when  it  was  built. 

The  Court:  He  has  said  that  he  doesn't  remember 
the  dates. 

Q.  You  spoke  of  a  dredge,  you  built  a  suction 
dredge, — a  dredge  with  a  pump  on  it. 

A.    Yes  sir. 

Q.     That  is  the  dredge  you  referred  to? 

A.  I  don't  know  whether  it  was  just  at  that 
time,  but  we  built  a  dredge  and  we  used  it. 

Q.  You  could  use  that  in  some  places  and  in 
some  places  you  couldn't,  is  that  right? 

A.    Yes  sir. 

Q.  During  your  time  as  Commissioner  did  you 
ever  get  the  water  off  Mirror  Lake  and  complete 
that  work?  A.     The  surface  water  we  did,  yes. 

Q.  How  long  did  that  surface  water  stand  on 
there  ?        A.     Some  years  there  was  no  water  there. 

Q.     What  years  was  that? 

A.  I  am  not  telling  the  dates.  I  don't  know,  but 
there  was  several  years  that  the  water  was  on  there 
in  the  spring. 

Q.  Every  year  tjiere  was  water  standing  over 
the  bottoms  in  Mirror  Lake? 

A.  Some  years  there  was  no  surface  water  that 
I  remember. 

Q.    You  remember  that? 

A.     Yes,  last  year  I  remember. 

Q.     A  year  ago  that  is  correct,  but  during  your 
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time  as   [316]   Commissioner,   you  have   not   been 

commissioner  for  about  nine  years? 

A.     That  is  about  right. 

Q.     That  land  was  sold  in  1932? 

A.     That's  right. 

Q.    Your  land  was  not  reclaimed  so  that  it  could 
be  used.  A.    I  had  a  few  patches. 

Q.     Was  it  better  toward  the  last,  that  is,  was  it 
getting  better? 

A.     I  had  that  whole   district,   nearly   all   of   it 
plowed. 

Q.     They  let  the  water  come  back  in? 

A.     The  water  was  always  there. 

Q.     Did  you  plow  it  after  the  booster  pumps  were 
put  in? 

A.     I  don't  remember  when  the  booster  pump 
was  put  in. 

Mr.  Whitla:  That  is  all. 

Judge  Hunt :  That  is  all. 


JOHN  DAVIDSON, 

being  •called  as  a  witness  on  the  part  of  the  defend- 
ant, having  heretofore  been  duly  sworn,  testifies  as 
follows : 

Direct  Examination 
By  Judge  Hunt : 

Q.     You  are  the  same  gentleman  who  testified  be- 
fore in  this  case?  A.     Yes  sir. 
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Q.  I  will  ask  you  if  at  tjie  request  of  Mr.  Wold- 
son  you  [317]  made  a  compilation  from  the  books 
you  have  of  District  Number  One,  south  of  tli(> 
booster  pump? 

A.     I  don't  nnderstand  that  question. 

Q.  Did  you  make  a  compilation  of  the  money 
spent  in  Drainage  District  Number  one,  south  of 
the  Booster  pnmp?  A.    Yes  sir. 

Q.  I  will  ask  you  if  you  compiled  a  statement  of 
the  Money  spen^  on  the  Woldson  lateral  for  the 
years  1933,  1935,  1937,  1938  and  1939  and  1940? 

A,    Yes  sir. 

Judge  Hunt :  I  will  have  these  marked  27  and  28. 

Q.  Handing  j^ou  defendant's  exhibits  27  and  28 
will  you  look  them  over  and  tell  me  if  that  is  the 
typewritten  statement  that  you  furnished  being  a 
record  of  the  Secretary  of  District  nmnber  one? 

A.  This  part  here  are  the  amounts  of  money 
spent  and  are  taken  out  of  my  warrant  stubs.  Out 
of  my  records. 

Q.  That  is  from  the  warrant  stubs  and  it  shows 
the  purpose  for  which  it  was  spent? 

A.  These  warrant  stubs  have  been  marked  with 
the  location  where  the  money  was  spent. 

Q.    And  this  is  a  compilation  of  it? 

A.    Yes  sir. 

Q.  Exhibit  28  that  was  the  money  spent  on  the 
laterals  in  Drainage  District  number  One,  or  what 
is  it?  [318] 
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A.  The  money  spent  on  the  main  ditch  in  Drain- 
age District  Number  One. 

Q.  That  is  a  compilation  of  the  money  spent  on 
that  ditch  south  of  the  Booster  pumpt 

A.     So  far  as  I  can  segregate  it,  it  was. 

Judge  Hunt :  I  offer  it  in  evidence. 

Mr.  Whitla:  May  I  ask  a  question? 

The  Court:  Yes. 

By  Mr.  Whitla: 

Q.  What  do  you  mean  by  as  far  as  you  can 
segregate  it? 

A.  I  marked  on  the  stub  what  it  was  for  and  the 
location  where  it  was  spent. 

Q.  It  was  from  that  that  you  made  the  segrega- 
tion and  made  the  exhibit? 

A.     That  is  where  I  made  it. 

Q.  Do  you  have  those  same  stubs  here  so  that  I 
can  see  them? 

Judge  Hunt :  Objected  to  on  the  ground  that  it  is 
not  proper  examination  at  this  time.  The  Witness 
testified  that  he  made  them  from  his  warrant  stubs. 

The  Court:  Overruled,  go  ahead. 

Q.  This  first  warrant  here  shows  to  Oliver 
Campbell,  where  is  that  shown  on  your  stubs? 

The  Court:  He  can  turn  his  stubs  over  to  you  and 
you  can  check  them  during  the  recess. 

Mr.  Whitla:  I  think  I  can  turn  right  to  them. 

[319] 

Q.  This  warrant  stub  number  600  dated  August 
15,  1933  issued  to  Oliver  Campbell,  Commissioner 
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District   number   11,    for  rental   of   dragline  fifty- 
nine  days  and  charged   to  the  maintenance   fund, 
for  $485.00,  is  tliat  the  one.  A.     Yes  sir. 

Q.  That  shows  nothing  else  on  the  stub  as  to 
where  it  was  used  at  any  time  during  those  59  days. 

Judge  Hunt :  I  make  the  objection  that  there 
is  nothing  on  the  stub  to  identify  it  at  all. 

The  Court:  Now  I  will  i;ive  you  time  to  check 
all  these  stubs  over,  but  }ou  should  do  it  when 
we  take  a  recess. 

I  will  reserve  ruling  on  this  matter  and  I  will 
give  you  time  to  take  these  stubs  and  check  them. 

Judge  Hunt:  That  is  all  I  have  of  this  witness, 
I  offer  the  two  exhibits. 

Mr.  Whitla:  And  1  will  reserve  cross  examina- 
tion until  the  Court  rules. 


ROY  COPELAND 

being  called  as  a  witness  on  the  part  of  the  de- 
fendant, after  being  tirst  duly  sworn,  testifies  as 
follows : 

Direct  Examination 
By  Judge  Hunt: 

Q.     State  your  name       [320] 

A.     Ro}"  Coi^eland. 

Q.     Where  do  you  live  ?  A.     Bonners  Ferry. 

Q.     What  is  your  occupation?  A.     Farmer. 

Q.     How  long  have  you  lived  in  that   County? 
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A.     Since  1927,  the  spring  of  1927. 

Q.     How  old  are  you*?  A.     Thirty-six. 

Q.     You  are  one  of  tlie  defendants  in  this  case. 

A.     Yes  sir. 

Q.  At  this  time  you  are  a  commissioner  of 
Drainage    District   Number   One. 

A.     Yes  sir. 

Q.     When  were  you  appointed  Commissioner? 

A.     January   1940. 

Q.     You  qualified  at  that  time.  A.     Yes  sir. 

Q.  Have  been  Commissioner  of  that  District 
ever  since.  A.     Yes  sir. 

Q.  Was  the  exact  date  of  your  qualification 
January  12?  A.     January  2. 

Q.  You  were  appointed  January  2,  and  qualified 
January  12. 

A.     Yes,  I  guess  that  is  right. 

Q.  Since  you  became  commissioner  of  Drainage 
District  [321]  Number  One,  I  will  ask  you  if  you 
and  the  other  Commissioners  have  done  anything 
in  an  effcu't  to  keep  the  ditches  open  in  the  south- 
ern end  of  the  District,  known  as  Mirror  Lake? 

A.  Yes  sir,  we  have  been  over  them  two  or 
three  times. 

Q.     With  a  dragline? 

A.  Yes  sir,  and  over  these  slide  areas  I  think 
that  there  have  been  two  different  times  besides 
the  times  we  were  through  the  rest  of  the  area. 

Q.  I  will  ask  you  if  you  ever  asked  ])ermission 
to  built  this  ditch  around  this  slide  area? 
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A.     No  sir. 

Q.  Did  you  liave  a  ('oiiversation  with  Mr.  Wold- 
son.  A.     No  sir. 

Q.     Wliat  did  you  do,  if  anything-. 

A,     We  liad  our  secretai'}'  write  him. 

Q.     What  was  that. 

A.     We  had  our  secretary  write  him. 

Mr.  Whitla:  We  object  to  this,  he  said  that 
there  was  a  writing 

Q.  State  whether  or  not  Mr.  Woldson  re- 
fused to  ])ermit  you  to  build  a  ditch  around  the 
slide  area. 

Mr.  Whitla:     -just  a  minute,  we  want  to  get 

in  our  objection,  he  has  said  that  there  was  a  writ- 
ing and  the  writing  should  be  produced. 

The   Court:     Have  you  that  writing.   [322] 

A.     No  sir. 

The  Court :     Does  the  Secretary  have  % 

A.     He  should  have. 

Q.  Do  you  know  whether  ]SIr.  Woldson  ever 
replied  in  writing,  to  the  Districts 

A.     I  camiot  say. 

Q.  You  don't  know  whether  he  replied  orally 
or  in  writing?  A.     No  sir,  I  don't. 

Q.  Explain  to  the  Court  the  condition  of  these 
slides  f 

A.  They  are  classitied  as  slides,  I  wouldn't  call 
them  exactly  slides,  because  in  slides  the  land 
slides,  and  it  seems  that  after  the  dragline  goes 
over  this  land  it  settles  and  it  pops  up  in  the  bottom 
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of  the  ditch  every  tmie  it  is  gone  over.  If  anything, 
it  23ops  uj)  a  little  worse  right  away  after  the  ma- 
chine goes  over  it. 

Q.  There  is  some  testimony  that  you  could,  in 
Mirror  Lake,  i)ut  in  sheet  piling  and  thereby  hold 
the  banks  of  the  ditches  up  by  that  method.  State 
whether  or  not  it  is  i)ractical. 

A.  In  m}'  opinion  it  is  not  practical.  The  out- 
side i)ressure  will  jjush  the  piling  back  out. 

Q.  Is  there  any  practical  way  of  cleaning  out 
these  ditches  other  than  with  the  dragline? 

A.     Not  to  my  knowledge. 

Q.  State  whether  or  not  the  dragline  could  be 
operated  [323]  t)n  a  ditch  reinforced  with  sheet 
piling?  A.     Not  a  dragline. 

Q.     How  could  it  be  cleaned. 

A.     You  could  use  a  clam. 

Q.     Is  that  a  special  type  of  dredge. 

Mr.  Whitla:     Objected  to  as  leading. 

Q.  What  would  be  the  effect  of  the  laterals  run- 
ning through  sheet  piling. 

A.  Well,  3^ou  would  have  to  leave  a  hole  in  the 
lagging  for  these  laterals  to  come  in  and  it  would 
make  a  weak  place  and  leave  a  chance  to  cave  in. 

Q.  State  whether  or  not  there  would  be  any 
filling  in  of  the  ditch  with  silt  coming  from  the 
laterals  I  A.     Yes. 

Q.     They  would  fill  in.  A.     Yes  sir. 

Q.  How  long  were  you  a  farmer  in  District 
One?  A.     Since  1927. 


S.  M.  Baiiman,  et  cd.  403 

(Testimony  of  Roy  Copeland.) 

Q.  Were  you  familiar  with  the  pumping-  in 
1927?  A.     Well,  not  very  much,  no. 

Q.  Do  you  know  whether  the}'  p\un])ed  con- 
tinuously. A.     In   1927. 

Q.     Yes, 

A.  I  know  they  did  not  ]:)ump  continuously,  I 
know  that. 

Q.     What  ])eriod  of  the  year  did  they  pump"? 

A.  They  pum])ed  during  the  spring  and  until 
after  the  crop  [324]  was  taken  in. 

Q.  As  a  rule  there  was  no  pum])ing  in  the  fall 
and  winter.  A.     No  sir. 

Q.  Since  you  have  been  a  Commissioner  and 
since  Mr.  Baunian  has  been  a  Commissioner,  tell 
the  Court  what  the  policy  has  been  in  regard  to 
pumping. 

A.  Since  I  have  been  Commissioner  the  pumps 
rmi  continuously,  they  are  automatic,  they  run  when- 
ever there  is  enough  water  for  them  to  start. 

Q.     Every  month  of  the  year. 

A.  Yes  sir,  every  month  of  the  year.  They  started 
in  the  fall  of  1939. 

Q.  State  whether  or  not  the  year  1939  was  a 
dry  or  wet  year.  A.     It  was  a  dry  year. 

Q.     What  tyj^e  of  a  year  did  we  have  in  1940*? 

A.     Exceedingly  dry. 

Q.     And  what  about  1941"? 

A.     The  fall  has  been  wet. 

Q.    And  how  about  the  spring? 

A.     An  exceedingly  dry  spring. 
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Q.  State  whether  or  not  you  have  more  trouble 
M'ith  Mirror  Lake  in  wet  years  than  in  dry  years. 

A.  Well,  I  have  never  had  much  experience 
down  there  in  a  wet  season. 

Q.  Explain  the  type  of  water  that  collects  in 
this  area,  whether  it  is  surface  water  or  spring 
water  or  what.  [325]  A.     It  is  spring  water. 

Q.     Describe  that  to  the  Court, 

A.  Springs  come  up  in  the  fields.  They  are 
just  in  different  places  around  there.  When  they 
oi:)en  the  laterals  up  they  liave  to  be  dug  directly 
in  the  spring,  you  cannot  dig  a  lateral  two  feet 
from  a  spring  and  let  it  go  mto  the  lateral,  it  has 
to  be  tapped  into  the  spring.  The  ground  doesn't 
give  uj)  the  water  that  way. 

Q.  Will  you  explain  to  the  Court  what  type 
or  area  the  surface  water  drained  there. 

A.     I  don't  imderstand  the  question. 

Q.  Explain  to  the  Court  the  type  of  area  there 
the  surface  water  drains. 

A.  There  is  a  large  area  around  this  section, 
I  would  say  there  are  thousands  of  acres  of  land. 

Q.     And  the  surface  water  rims  where? 

A,  It  goes  into  the  ground  and  comes  out  in 
this   district. 

Q.  Mr.  Copeland,  were  you  in  the  Court  room 
wlieu  Mr.  Woldson  testified  as  to  a  conversation 
he  had  with  you  at  your  home?  A,     I  was. 

Q.     You  heard  his  testimony  in  regard  to  that  I 

xV.     Yes  sir. 


S.  M.  Bauman,  et  al.  405 

(TestiiiK)iiy  of  Roy  Co])elaii(l.) 

Q.  Have  you  any  recollection  of  such  conver- 
sation ^vitll  him? 

A.  I  had  a  conversation  with  him  but  it  wasn't 
all  he  said.  [326] 

Q.  State  the  conversation  as  near  as  you  re- 
member ? 

A.  He  came  and  demanded  some  work  done  in 
this  Mirror  Lake  area  and  I  told  him  that  I  couldn't 
see  where  we  were  iinancially  fit  to  do  it  at  that 
time.  1  don't  remember  what  all  was  said  at  that 
time  but  that  was  the  principal  thing. 

Q.  What  in  \our  estimation  of  the  money  they 
spent,  would  be  the  percentage  that  is  spent  in  this 
vicinity  of  Mr.  Woldson's  land? 

Mr.  Whitla:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial. 

The  Court:  You  are  asking  for  only  an  ajD- 
proximation. 

Judge   Hunt:     That's   all. 

The  Court:     He  may  give  that. 

A.  Since  I  have  been  Commissioner  approx- 
imateh'  seventy-five  per  cent  of  the  maintenance. 

Q.  Seventy-five  per  cent  of  the  money  spent 
for  the  entire  District. 

A.  Has  been  spent  for  the  benefit  of  this  Mirror 
Lake. 

Q.  How  many  acres  would  you  consider  as  being 
in  Mirror  Lake  area? 

A.  I  should  judge  six  or  seven  hmidred  acres, 
maybe  more. 
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Q.  Were  there  any  new  j^umps  put  in  since  you 
became  Commissioner  of  District  Number  One! 

A.     Yes,   we  installed   three  new   pumps.    [327] 

Q.     "V\aiat  are  they? 

A.  Two  new  fort}"  horse  power  pumps  at  the 
headgate  and  one  new  booster  pump. 

Q.  This  booster  pump  is  used  for  pumping 
water  from  Mirror  Lake. 

A.     The  new  miit,  yes. 

Q.     When  was  that  installed. 

A.     In  the  fall  of  1940. 

Judge  Hmit:     That  is  all,  you  may  examine. 

Cross  Examination 
By  Mr.  Whitla: 

Q.  Now  this  booster  ])ump  that  you  say  pumps 
water  from  Mirror  Lake,  how  lono,'  is  the  canal 
leading  water  to  this  pump? 

A.     Approximately  two  miles. 

Q.  The  booster  pump  is  situated  about  where. 
This  is  the  Simon  McDonald  land   (indicating). 

A.     And  this  is  the  road  (indicating). 

Q.     Yes. 

A.     Then  it  is  in  liere  (indicating). 

Q.  This  lateral  nms  south  from  the  booster 
pump  and  crosses  to  tJie  southeast  corner  of  this 
line  here  by  the  road?  A.     Yes  sir. 

Q.  And  follows  up  through  section  five, — sec- 
tion four,  to  section  33,  goes  u])  and  winds  around 
here  in  section  28  and  drains  the  Mud  Lake  district. 

[328] 
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A.    It  comes  over  here  (indicating). 

Q.  Talve  it  Hi  is  way.  It  begins  over  in  the 
Southeast  quarter  of  Section  28  and  runs  west  to 
the  southwest  (|uarter  of  section  28  to  the  corner, — 

A.     — —No  it  stops  in  here  (indicating). 

Q.     Where  does  it  stop? 

A.     About  a  half  mile  from  this  section  line. 

Q.     Which  section  line? 

A.     I  think  this  line  here   (indicating). 

Q.  It  goes  up  through  section  33,  the  northeast 
quarter, 

A.    — —this  is  Bauman 's  land. 

Q.  Yes,  it  goes  across  Bauman 's  and  turns  here 
(indicating).  A.     Due  west. 

Q.  And  it  drains  all  this  territory  in  section  33, 
section  4  and  5  and  jjart  of  section  28? 

A.     There    is    nothing    here    (indicating)    to    be. 
drained. 

Q.  It  drains  all  south  of  the  S  &  I  territory  here 
in  section  28  and  in  here  is  Mud  Lake. 

A.     In  here  (indicating). 

Q.     The  northeast  quarter  of  section  33. 

A.     Yes. 

Q.  It  is  the  only  drainage  for  section  33.  There 
is  no  other.  A.     No  sir. 

Q.     And  no   other  drainage   for  section  4. 

A.     No  sir.  [329] 

Q.     No   other   drainage   for  section  5. 

A.     No  sir. 
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Q.  No  other  dramage  for  the  south  half  of 
section  32. 

A.     No  other  drainage,  but  nothing  to  drain. 

Q.     And  it  also  drains  land  in  section  6. 

A.    Part  of  it. 

Q.     That  makes  about  how  many  thousand  acres? 

A.     Well  that  is  kind  of  hard  to  answer. 

Q.     Somewhere  around  2200  to  2500  acres? 

A.  Are  you  asking  for  the  si)ring  drainage  or 
the  summer  drainage. 

Mr.  Hunt:  May  we  have  what  section  he  refers 
to  now. 

Mr.  Whitla :     We  just  point  out  on  the  map. 

Judge  Hunt :  The  record  is  very  confusing  on 
this  now. 

Q.  This  main  drainage  ditch  drains  about 
twenty-five  hundred  acres  of  all  kind  of  drainage 
within  this  district? 

A.     Yes,  when  there  is  anything  to  be  dramed. 

Q.  This  drainage  ditch  that  you  spend  about 
seventy-five  per  cent  of  your  money  on. 

A.  No  sir,  not  all  of  that  ditch,  I  didn't  mean 
that. 

Q.  Well  now,  tell  us  what  money  you  spent  in 
1940  on  this  land  in  the  old  Mirror  Lake  Section, 
for  cleaning  out  the  ditch,  exclusive  of  pumping. 

A.  All  the  money  we  u.sed  for  the  dragline  for 
1940  Mas  in  [330]  that  area. 

Q.     And  that  was  two  days  work. 

A.     I  think  there  was  more  than  that. 
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Q.  How  many  times  did  yon  clean  ont  these 
slides.  A.     In  1940. 

Q.     Yes.  A.     I  think  there  was  three  times. 

Q.  Mr.  Woldson  asked  yon  to  clean  the  ditch  out 
and  yon  made  an  order  and  put  a  limitation  that 
there  was  only  two  days  work  to  be  done? 

A.    When  was  that. 

Q.     In  1940. 

A.  I  don't  remembei-  that.  It  might  be  but  I 
don't  remember  it. 

Q.  On  the  10th  of  August  you  passed  a  resoki- 
tion  that  you  would  clean  these  ditches  j^rovided 
M]-.  Woldson  would  cash  your  1941  warrants, — 
maintenance  warrants. 

A.     Yes,  that  was  in  August  1940. 

Q.  That  is  the  resolution.  There  was  a  letter 
from  Mr.  Woldson  and  the  same  was  ordered  done 
Ijrovided  Mr.  Woldson  would  cash  the  1941  Main- 
tenance warrants.  A.     That's  right. 

Q.  Do  you  remember  any  time  that  Mr.  Woldson 
requested  you  to  clean  out  that  slide  or  those  slides 
and  you  added  a  limitation  of  two  days,  that  the 
dragline  could  only  work  two  days  there? 

The  Court:  He  said  a  few  minutes  ago  [331] 
tliat  he  didn't  remember. 

Q.  What  did  you  spend  in  money  besides  these 
three  times  you  cleaned  out  this  slide  in  Mirror 
Lake. 

A.  In  August  1940,  the  dragline  started  at  the 
booster  pump  and  went  south  and  east  to  this  junc- 
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tion,  through  the  slide  area  and  from  there  it  was 
dead-headed  back  north  to  the  S  &  I  railroad  junc- 
tion, north  to  tlie  booster  j^ump, — from  there  the 
main  ditch  was  cleaned  back  to  the  Booster  pump 
again.  This  was  for  the  purpose, — Mr.  Woldson  had 
informed  us  if  we  cleaned  that  out  we  might  be  able 
to  eliminate  pumping  all  of  the  time  with  the 
booster  pump  and  we  Avere  tiying  to  cut  down  the 
expense  of  running  the  booster  pump. 

Q.     Between  what  dates  was  that. 

A.     Between  August  10  and  September  6.  Those 
are  not  the  exact  dates  but  close. 

Q.     What  was  the  expense  on  thaf? 

A.     I  cannot  say  exactly. 

Q.     Does  your  Secretary  have  the  record? 

A.     The  bills  were  paid. 

Q.     Does  the  Secretary  have  the  record. 

A.     I  thinlv  so. 

Q.     That  was  generally  to  assist  all  of  the  land 
that  main  lateral  drained? 

A.     That  was  not.  That  was  for  the  purpose  of 
draining  this  Mirror  Lake  area  and  nothing  else. 

[332] 

Q.     That  ditch  does  drain  other  land. 

A.     Yes. 

Q.    There  was  a  slide  that  backed  water  up  under 
Mr.  Woldson 's  land. 

A.     There    are   slides    but    it    doesn't    back    the 
water  up. 

Q.     Doesn't  back  the  water  up. 
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A.  The  ditch  is  dvv\)  oiiouiih  to  not  back  it  on 
tlie  land. 

Q.     It  stands  about  two  feet  in  the  ditch. 

A.     Yes  sir. 

Q.     Ajid  the  ditch  is  tliree  or  four  feet  deep. 

A.  Six  or  seven  feet  deep  and  nine  feet  in  other 
l)Uices. 

Q.     Where  is  the  ditch   nine   feet   deep. 

A.     At  the  Booster  pump. 

Q.  1  am  inquiring  about  the  ditches  in  Mirror 
Lake.  A.     No  ditches  that  deep  there. 

Q.  Can  you  tell  us  in  Dollars  and  cents  how 
much  you  s])ent  in  Mirror  Lake. 

A.     I  cannot. 

Q.  Now  you  say  that  you  put  in  three  new 
])um])s,  two  at  the  headgate  and  one  at  the  Booster 
|)um]).  A.     Yes  sir. 

Q.     When  was  that. 

A.  The  Winter  of  194Q,  or  January  or  February 
1941. 

Q.  The  two  at  the  main  headgate  were  for  the 
entire  District.  A.     Yes  sir.  [333] 

Q.  The  Booster  ])ump  took  care  of  all  the  water 
that   came   through   that   main   lateral? 

A.     Yes  sir,  it  had  to. 

Q.  You  say  that  the  pumj^s  run  all  of  the  time 
now.  When  were  these  new  pumps  that  run  all 
of  the  time  installed?  A.     The  new  pumps. 
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A,  Weight  on  the  ban!:  causes  it  to  go  down 
and  dirt  from  the  bottom  comes  up. 

Q.  Weight  on  it  causes  it  to  come  in  from  the 
bottom  of  the  ditch? 

Judge  Hunt:     Objected  to  as  repetition. 

The  Court :  Yes,  it  is,  but  go  ahead,  we  will  save 
time. 

A.     Yes  sir. 

Q.  Now,  Mr.  Copeland,  if  you  don't  know  the 
amount  of  dollars  and  cents  spent  in  this  district, 
you  cannot  say  that  sevent}^  per  cent  is  spent  in  Mir- 
ror Lake.  A.     That  is  just  an  estimate. 

Judge  Hunt:  May  I  correct  the  record,  he  said 
before  that  there  was  seventy-five  per  cent,  and 
Mr.  Whitla  asks  about  seventy  per  cent.  [336]  But 
how  do  you  that  if  you  don't  know  the  entire  cost? 

A.  Everything  that  has  been  done  is  in  that 
.section  since  I  have  been  Commissioner. 

Q.  The  rest  of  the  District  is  old  and  takes  lots 
of  work  as  it  gets  older?  A.     Yes  sir. 

Q.  And  3'ou  have  refused  to  do  work  other  than 
you  have  testified  to? 

A.  I  think  there  is  a  record  that  shows  the  same 
way  that  I  testified. 

Q.  You  passed  a  resolution  stating  that,  in  sub- 
stance, that  this  land  was  of  such  a  character  that 
it  wasn't  worth  the  expense  of  the  work,  or  words 
to  that  effect,  didn't  you? 

A.     I  don't  remember. 
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Q.  I  call  your  attention  to  exhibit  ?>.  Yon  passed 
that  i-esolution?  A.     Yes,  I  guess  so. 

Q.  You  knew  at  that  time  that  a  good  ])ai't  of 
that  land  of  Mr.  Woldson's  that  he  was  asking  you 
to  drain,  was  subject  to  be  i)lowed,  and  that  he  was 
getting  it  ready  for  cultivation? 

A.  I  knew  that  the  district  spent  fifteen  hundred 
dollars  on  it. 

Mr.  Whitla:  Move  to  strike  that  as  not  respon- 
sive. 

The  Court:     It  may  be  stricken.  [337] 

Q.  You  knew  that  Mr.  Davis  was  getting  a  good 
])ortion  of  that  land  ready  for  cultivation. 

A.     I  knew  that  he  was  doing  some  ])lowing. 

Q.     Did  you  go  over  that  to  see  if  it  was  dry? 

A.     I  think  I  was  there  in  the  spring  of  1940. 

Q.     What  time. 

S.  It  was  either  the  first  of  May  or  the  first  of 
Ajn'il. 

Q.  What  was  the  condition  of  the  land  Davis 
WJ1S  ])lowing  then? 

A.     I  wasn't  on  that  part  that  he  was  plowing. 

Q.  Were  you  there  previous  to  the  time  the  drag- 
line wns  around  there  in  1940?  A.     No  sii-. 

Q.  Could  you  see  that  it  was  capable  of  being 
])lowed  at  that  time  or  not.  A.     I  could  not. 

Q.  If  you  didn't  know  the  condition  in  1939, 
why  did  you  say  that  the  work  was  doing  no  go')d? 

Tudce  Himt:  Ob.iected  to  as  being  argumenta- 
tive. 
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The  Court:     Overruled. 

A.  I  knew  tliat  the  dragline  had  been  through 
there  in  the  fall  of  1939  and  you  could  see  that  the 
ditches  were  filling  up  as  fast  as  they  dug  them  out. 

Q.  Did  you  know  how  high  the  water  sto<^d  in 
Hie  ditches  before  the  dragline  went  through? 

A.     No  sir,  I  wouldn't  know.  [338] 

Q.  Did  you  kuow  that  after  the  dragline  went 
through  that  the  water  got  low  enough  so  that  tliey 
could  plow?  A.     No  sir,  I  wouldn't  kuow. 

Q.  Did  you  know  that  the  water  has  been  get- 
ting lower  since  1939?  A.     No  sir. 

Q.  Do  you  know  that  ]iart  of  the  main  laterals 
have  not  been  cleaned  out? 

A.     I  think  they  were  all  gone  over  in  1939. 

Q.     Mr.  Whitla:     That  is  all 

Redirect  Examination 
By  Judge  Hunt : 

Q.  Counsel  has  interrogated  you  in  regard  to  a 
certain  action  taken  in  August  1940,  at  which  time 
you  asked  Mr.  Woldson  to  cash  the  maintenance 
warrants  for  1941.  Why  did  you  ask  him  to  cash 
the  warrants  ? 

A.  We  didn't  have  any  money  to  clean  the 
ditches. 

Judge  Hunt:     That's  all. 

Recross  Examination 
P>y  Mr.  Whitla : 

Q,  You  didn't  limit  it  to  that  area?  The  area 
you  spoke  about?  A.     To  these  laterals. 
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Q.  You  knew  that  you  hadn't  ])aid  the  warrants 
that  Ml'.  Woldson  bought  in  1938. 

Jndue  Hunt:     Objected  to  as  imniateTial.  [33P] 

The  Coui't :     He  may  answer. 

Q.  You  knew  that  tliey  hadn't  paid  Mr.  Wold- 
son's  warrants  for  work  in  1928  under  these  orders. 

A.     I  couldn't  say. 

Q.     Did  you  know  liow  ninny  he  held? 

A.     No  sir. 

Q.     And  how  far  back  they  ran  ? 

A.     Xo  sir. 

Q.     Did  you  iiivestiunte  to  find  out? 

A.     Xo  sir,  T  couldn't  say. 

Q.  Did  anybody  make  any  statement  as  to  the 
indebtedness  to  Mr.  Woldson,  that  he  advanced 
money  for? 

Judue  Hunt:  0]\iopted  to  as  cunuilative,  and  im- 
material. 

The  Court:     Sustained. 

Mr.  Whitla:     That's  all. 

.Tudo-e  Hunt:     That's  all. 
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being  called  as  a  witness  on  the  part  of  the  defend- 
ant, after  being  first  duly  sworn,  testifies  as  fol- 
lows : 

Direct  Examination 
By  Judge  Hunt : 

Q.     State  your  name?  A.     S.  M.  Bauman. 

Q.     Where  do  .you  live  Mr.  Bauman? 

A.     Bonners  Ferry.  [340] 

Q.     You  are  a  commissioner  of  Drainage  District 
Number  One.  m\.     Yes  sir. 

Q.     How  old  are  you  Mr.  Bauman? 

A.     Sixty-five. 

Q.     How^  long  have  you  lived  in  that   vicinity? 

A.     Since  1902. 

Q.     How  long  have  you  owned  property  in  the 
District  ?  A.     Since  1904. 

Q.     Before  the  Disti-ict  was  organized  ? 

A.     Yes  sir,  I  owned  that  same  land. 

Q.     You   were    appointed    Commissioner   of   the 
District  in  June  1939.  A.     Yes  sir. 

Q.     And  are  commissioner  now.  A.     Yes  sir. 

Q.     Wliat  is  the  condition  of  tlie  tule  and  cat-tail 
land  in  Mirror  Lake? 

Mr.  Whitla:     Objected  to.  the  question  itself  in- 
ferring that  it  is  all  tules. 

The  Court:     Just  identify  it.    It  is  sustained  as 
to  the  form  of  the  question. 

Q.     vState  the  condition   of  the  bog  land  in  the 
southern  end  of  the  District? 
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A.  1  wasn't  tlieve  in  1941,  in  that  part  of  the 
district. 

Q.     I  don't  moan  in  1941.  At  any  time. 

A.     It  was  swamp.  [341] 

Q.     It  was  a  swam]). 

A.  Yes,  before  1939  I  never  had  anything'  to  do 
witli  it.  I  wan't  there  to  speak  of,  only  around  the 
edges  and  it  just  a])])eared  like  a  swam]). 

Q.  After  you  became  Commissionei'  you  went 
down  tliere.  A.     Yes  sir. 

(}.     Tell  us  the  status  of  it  at  that  time. 

A.  That  was  in  the  fall.  Parts  of  it  was  drying 
11])  and  others  was  mirey  and  soft. 

Q.     What  caused  it  to  be  wet. 

A.     S]n'ings  all  around  there. 

Q.  Those  s])rings  extended  over  how  large  an 
area. 

A.  Well,  ])ractically  everywhere  I  liaA^e  been  over 
that  part  of  the  lake  area. 

Q.  On  the  edge  of  the  low  land,  at  the  foot  of 
the  hills,  all  around  the  southern  end,  what  is  t]\e 
condition  of  the  springs  ? 

A.  I  have  not  been  in  the  southern  end  any  gi-eat 
extent  only  between  the  subway  and  where  Oscar 
Davis  goes  into  his  i)]ace,  that  is  very  swam])y. 

Q.     From  the  springs. 

A.     Yes,  from  the  springs. 

Q.  Is  fhc  a  large  area  of  hillside  where  the  snow 
runs  olf,  when  it  melts  that  it  runs  to  the  District? 

A.  Right  there  there  isn't,  but  as  you  go  further 
east  [342]  there  is  more  hillside. 
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Q.  That  surface  water  drains  to  the  Dis- 
trict? A.     Yes,   it   cannot   go   anywhere   else. 

Q.  Where  was, — strike  that, — were  you  familiar 
with  tlie  old  Booster  pump.  A.     Quite  so. 

Q.     What  was  that  used  forf 

A.  To  raise  the  water  out  of  the  sump  and 
throw  it  over  the  dam  to  the  ditch  below. 

Q.     How  high  does  that  raise  the  water? 

A.     Around  eight  or  nine  feet. 

Q.  Were  tliose  ])umps  changed  at  any  time  re- 
cently ? 

A.  In  1939  when  I  went  on  the  Board  we  had 
a  pump  that  was  connected  up  with  two  motors, 
fifty  horse  electric  motor  and  a  fifteen  horse  power 
motor.  When  there  was  lots  of  water  we  used  the 
fifty  horse  motor  and  when  there  was  just  a  little 
water  we  used  the  fifteen.  We  iDut  in  a  new  one  in 
1940  about  the  first  of  the  year. 

Q.     What  type  of  motor  was  that? 

A.     Fairbanks-Morse. 

Q.     Is  that  pump  automatic?  A.     Yes  sir. 

Q.  Prior  to  that  time  had  you  had  any  auto- 
matic pump  there?  A,     Not  there,  no  sir. 

Q.     How  does  that  rmi,  as  to  months  and  seasons. 

A.     The  new  one.  [343] 

Q.    Yes. 

A.     That  depends  on  the  flow  of  water. 

Q.     Is  it  available  to  run  every  day  of  the  year? 

A.     Yes  sir. 
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Q.     Does  it  run  oveiy  day,  if  there  is  water'? 

A.     Yes  sir. 

Q.     Tliat  is,  if  there  is  water  in  the  sump? 

A.     Yes. 

Q.  For  how  long-  lias  that  automatic  i)ump  been 
there  ? 

A.  We  started  it  about  the  first  of  the  year 
1940.  I  cannot  say  whether  it  was  late  in  December 
of  the  first  of  January  1941, — I  mean  in  1940. 

Q.  In  1939  did  }'ou  have  that  pump  run  winter 
and  summer. 

A.     I  don't  think  it  ran  all  the  time  until  1939. 

Q 

A 

Q 

A 

Pow 

Q 

out  of  Drainage  District  number  one  in  the  w^inter 
time?  A.     To  get  rid  of  the  water. 

Q.  Prior  to  1939  had  the  Commissioners  done 
any  pumping  in  the  wintertime  f 

A.     I  don't  think  so,  not  to  my  knowledge. 

Q.  Now,  Mr.  Bauman,  since  you  became  Com- 
missioner state  [344]  whether  or  not  it  is  customary 
for  the  Commissioners  to  clean  out  the  main  ditches 
in  Mirror  Lake'? 

A.     Yes  sir,  that  is  the  height  of  our  ambition. 

Q.     That  was  the  custom. 


Did  it  run  in  the  winter  of  1939? 

Yes  sir. 

Why  did  you  pump  in  the  w^inter? 

The  pi'incipal  reason  is  because  the  Kootenai 

er  Comjjany 

The  (Question  is  why  did  you  pump  it 
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A.     Yes,  it  was  our  ambition  to  keep  tliem  clean. 

Q.     How  did  you  do  that. 

A.  We  have  gone  through  from  the  booster 
pump  to  the  junction  in  1940,  1941  and  1939.  In 
1941  we  went  quite  a  bit  further  and  at  intervals 
we  had  slides  cleaned  out.  When  the  dragline  was 
operating  on  the  south  side  of  the  main  ditch  when- 
ever it  would  come  handy  to  reach  in  and  clean 
out  tliese  slides  it  was  done,  we  would  have  that 
done. 

Q.  How  often  was  that  done  in  1941,  1939  and 
1940?  A.     In  1940  it  was  done  twice. 

Q.     In  1939.  A.     Cleaned  it  out  once  in  1939. 

Q.     Have  you  cleaned  it  out  this  year? 

A.     Yes  sir. 

Q.     More  than  once. 

A.     Yes  sir,  three  times,  a  part  of  it. 

Q.  I  will  ask  you  whether  or  not  you  had  a 
conversation  with  Mr.  Woldson  relative  to  building 
a  ditch  so  that  you  would  by-pass  these  slides? 

A.  No  sir,  but  the  three  commissioners  went  out 
thei'e  after  we  received  a  communication  and  looked 
over  the  [345]  situation.  We  didn't  see  how  we 
could  do  any  good  cleaning  it  out  and  we  decided 
to  build  a  ditch  alongside  of  it. 

Q.     Was  that  done? 

A.  No  sir,  we  asked  our  Secretary  to  explain 
tlie  situation  to  Mr.  Woldson,  I  don't  know  whether 
lie  (lid  that  in  writing  but  he  reported  to  us. 

Mr.   Whitla:     We   object  to  this   unless   it  was 


S.  M.  Bauman,  et  al.  423 

(Testiinoiiy  of  S.  M.  Bauman.) 

ill  writing,  if  there  was  a  coversation  it  would 


Judge  Hunt: let  me  ask  another  question. 

Q.  Was  the  reply  to  you  and  Mr.  Copeland  in 
writing  from  Mr.  Davidson'? 

A.     No  sir,  it  was  oral. 

The  Court:  If  this  is  lost  of  course  they  can 
give  secondary  evidence.  Mr.  Whitla  is  objecting 
now  that  the  correspondence  between  the  Secretary 
and  Mr.  Woldson  ought  to  be  produced. 

Of  course,  if  the}-  Iviiow  of  no  such  writing  they 
can  give  the  oral  testimony.  What  does  the  Secre- 
tary say  about  this?  If  he  wrote  to  Mr.  Woldson 
of  course,  that  writing  should  be  produced. 

Q.  Mr.  Bauman,  would  you  be  able  to  make  an 
estimate  of  the  a])proximate  amomit  of  your  main- 
tenance fund  that  has  been  spent  during  the  years 
1939,  1940  and  1941  in  what  we  have  been  discussing 
as  this  Mirror  Lake  [346]  district? 

Mr.  Whitla:  We  object  to  this  unless  he  knows 
how  much  the  maintenance  fund  was. 

The  Court:     He  may  answer  this  question. 

Q.  My  question  is  if  you  are  able  to  estimate 
the  apj)roximate  percentage  that  was  actually  ex- 
pended in  the  Mirror  Lake  section? 

A.  While  I  was  in  in  1939,  after  I  was  appointed 
on  the  Board,  ijractically  all  the  work  we  did  was 
in  that  end  of  the  district. 

Q.     What  about  in  1940. 

A.  In  1940  it  covered  more  of  an  area.  I  should 
say  that  half  of  the  work  we  did  was  in  that  area. 
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Q.     What  about  1941? 

Mr.  Whitla:  We  make  the  olijection  to  this  ques- 
tion that  194]  is  not  involved  in  this  litigation. 

The  Court :     He  says  it  is  not  involved  here. 

Judge  Hunt :  They  said  that  the  Commissioners 
never  did  anything  in  this  area. 

The  Court:     He  may  answer. 

Q.     What  was  done  in  19411 

A.  Well,  I  would  say  that  half  of  our  work  was 
in  that  area  in  1941. 

Judge  Hunt:     That  is  all.  [347] 

Cross  Examination 
By  Mr.  Whitla: 

Q.  When  you  say  one-half  was  in  that  area,  do 
you  mean  from  the  booster  pump  through  the  main 
ditch?  A.     Yes  sir. 

Q.  That  main  ditch  drains  more  than  half  of  the 
district? 

A.  I  am  speaking  of  the  part  of  the  main  ditch 
we  cleaned  in  1941. 

Q.  That  allowed  all  the  water  to  flow  from  the 
Booster  pump?  A.     That  is  true. 

Q.  Drainage  goes  through  that  from  over  half 
of  the  district  ?         A.     Yes  sir,  half  of  the  district. 

Q.     From  the  Booster  pump? 

A.  Half  of  the  district  back  of  the  booster 
pump. 

Q.  Do  you  know  how  much  maintenance  was 
spent,  or  how  much  the  maintenance  fund  was  in 
1941? 
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A.  No  sir  I  couldn't  tell  off-hand.  I  didn't  havo 
reference  to  the  maintenance  fmid.  I  had  reference 
to  the  work  we  did  in  the  ditch. 

Q.  Do  you  know  how  much  the  maintenance 
fund  was  in  1940?  A.     No  sir. 

Q.  Do  you  know  whether  you  spent  half  of  the 
maintenance  fund  in  that  district  ? 

A.     I  said  we  did  half  of  the  work  there. 

Q.  Do  you  figure  that  on  the  basis  of  the  mainte- 
nance fund? 

A.     Figured  on  the  mileage  we  cleaned  out.  [348] 

Q.  You  tigure  you  cleaned  out  fifty  per  cent  of 
the  mileage  in  that  area? 

A.  For  that  part  of  the  district,  benefiting  that 
area. 

Q.     Do  you  know  how  much  you  spent? 

A.     In  cleaning  out  the  ditches  in  1941  I  do. 

Q.     How  much?  A.     A  thousand  dollars. 

Q.     You  levied  in  1940  for  1941?        A.     Yes  sir. 

Q.     Do  you  know  how  much  that  levy  produced? 

Judge  Hunt:  I  object  to  this  it  is  not  the  best 
evidence.  I  ask  for  the  same  objection  that  Mr. 
Whitla  made  when  I  asked  about  the  levy. 

The  Court:  Yes,  you  objected  to  this  same  ques- 
tion. Sustained. 

Q.  One  thousand  dollars  would  not  make  more 
than  one-ninth  of  the  total  maintenance  you  levied? 

Judge  Hunt:  Objected  to  as  argumentative. 

The  Court:  Overruled. 
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Q.  One  thousand  dollars  would  not  make  more 
tjian  one-ninth  of  the  amount  you  levied  for  1941? 

A.     Yes,  it  would  l:>e  more  than  that. 

Q.  Your  levy  was  nine  thousand  dollars  for 
maintenance  that  year? 

A.     Not  for  maintenance. 

Q.     How  much  was  it  ?  [349]  A.     In  1940. 

Q.     Levied  in  1940  for  1941  ? 

A.  We  had  4^2%  for  maintenance  and  5V2  foi" 
honds. 

Q.  That  assessment  was  on  a  valuation  of 
$204,000.00. 

Judge  Hunt:  Objected  to  as  not  proper  cross  ex- 
amination and  not  the  best  evidence. 

The  Court:  Overruled. 

Q.     41/2%  on  $204,000.00? 

A,     I  don't  know  about  that. 

Q.  Do  you  know  how  much  maintenance  tax  Mr. 
Woldson  paid  on  this  land  which  he  owns,  which 
is  in  controversy  here? 

Judge  Hunt:  Objected  to  as  wholly  incompetent, 
irrelevant  and  immaterial  and  not  proper  cross  ex- 
amination. 

The  Court:  The  record  is  the  best  evidence. 

Judge  Hunt:  That  is  my  objection. 

The  Court:  He  gave  it  in  comparison  only  to  the 
work  he  did  under  the  assessment,  and  not  as  to 
the  amount  of  the  assessment  imder  this  levy. 

Q.  In  1940  what  work  did  you  do  in  this  Mirror 
Lake  Section?  A.     You  mean  the  cost. 
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Q.     What  work  did  you  do? 

A.  From  the  S  &  I  to  tlie  booster  piunj)  and  on 
down  to  the  junction. 

Q.     Wlio  did  that  work?  A.     The  District. 

[350] 

Q.  Who  did  the  work  for  the  District,  who  ran 
the  dragline?  A.     Ed  Littlefield. 

Q.  Did  ]\Ir.  Woldson  do  any  work  that  year 
cleaning-  out  these  ditches? 

A.     Not  on  the  north  side  of  the  main  ditch. 

Q.  This  main  lateral  that  begins  out  at  the 
booster  pump  and  runs  three  or  four  miles? 

A.  What  little  work  he  did  there  he  was  paid 
for  by  the  district. 

Q.     Do  you  know  what  work  he  did? 

A,  He  did  several  days  work  there  while  he  had 
charge  of  the  dragline  on  the  south  of  t]ie  main 
ditch.  Whenever  he  got  to  where  there  was  a  slide 
we  asked  him  to  clean  it  out. 

Q.  Did  you  do  any  work  on  the  dragline  laterals 
outside  of  the  main  ditch? 

A.     On  the  Mirror  Lake  Area. 

Q.     Yes.  A.     In  1940  you  mean. 

Q.     In  1940  or  1941.  A.     No  sir. 

Q.     You  refused  to  do  that  ?  A.     Yes  sir. 

Q.  As  a  matter  of  fact,  when  you  saw  the  man 
operating  the  dragline  you   told  him   to  stop. 

A.     No  sir,  I  didn't.  [351] 

Q.     You  told  hhn  that  you  wouldn't  pay  him. 
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A.     Yes,  I  told  him  when  he  got  to  a  certain  point 
the  District  was  through. 

Q.    And  when  he  got  to  this  point   (indicating) 
you  told  him  not  to  clean  any  further. 

A.     No,  we  cleaned  to  the  Great  Northern  right- 
of-way. 

Q.     You  didn't  clean  out  the  rim  ditch? 

A.     No  sir. 

Q.     That  rim  ditch  is  necessar>-  to  keep  the  seep- 
age water  from  coming  to  the  main  ditch? 

A.     I  cannot  tell  nmch  about  this  rim  ditch. 

Q.     When  did  you  go  down  to  the  rim  ditch? 

A.     In  the  fall  I   was  appointed.   Down  to   the 
lateral   going  through   to   the   Great   Northern. 

Q.     Did  you  notice  what  work   there  had  been 
done  at  that  time?  A.     Yes  sir. 

Q.     They  had  cleaned  out  the  ditches. 

A.     They  tried  but  the  ditches  didn't  look  like  it. 

Q.     Did  you  notice  the  condition  of  the  land  as  to 
whether  the  land  was  wet.  A.     It  was  boggy. 

Q.     Did  you  notice  that  they  plowed  that  land 
the  next  year. 

A.     Not  the  land  I  am  speaking  about. 

Q.     Did   you   notice    tliey    plowed    some   of   this 
land? 

A.     Part  of  the  land  in  tliat  area,  but  not  this 
l)articular  land,  no,  [352] 

Q.     Part  of  this  land  cleaned  off  in  1939  is  now 
in  cultivation. 

A.     I  am  not  very  familiar  with  that  side  of  the 
ditch. 
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Q.  Why  (lid  you  put  in  tlie  record  that  this  land 
wasn't  wortli  cleanint;-  out.  You  ])assed  a  resolution 
to  tliat  effect.  A.     Would  you  show  me  that. 

Q.  You  i)asse(l  tlie  resolution  shown  on  exhibit 
3.  Tliis  i)art  liere  (indicating)  it  says  "moved  by 
S.  M.  Baunuui  and  seconded  by  Roy  Copeland,  re- 
ferring to  :\Ir.  Woldson's  letter  of  May  10th,  1940, 
deniandinu-  that  the  commissioners  of  Drainage  Dis- 
trict Nmnber  One,  immediately  reditch  the  lands 
in  [)arcel  1,  2,  3  and  4  owned  by  him,  the  same 
being  located  in  the  south  end  of  district  one,  ad- 
jacent to  the  Great  Northern  right-of-way,  consist- 
ing of  swamj)  land",  Mr.  Woldson  required  you  to 
reditch  that  and  keej)  it  cleaned  out. 

A.     That's  what  that  says. 

Q.  And  it  goes  on  "Whereas  the  Commissioners 
cleaned  and  deepened  these  ditches  in  November 
1939,  at  a  cost  of  about  $1500.00  same  being  paid 
only  last  week,  and  it  is  observed  that  this  ditching 
has  done  very  little  good  and  the  fact  of  Mr.  Wold- 
son insisting  that  it  be  done  over  again  within 
six  months,  is  further  ])roof  of  its  failure.  Also 
during  the  past  eighteen  years  the  Commissioners 
have  made  repeated  etforts  on  this  land,  ditching 
and  cleaning  ditches  at  the  cost  of  several  thousand 
dollars."  You  put  that  in  there?  [353] 

A.     I  think  we  did. 

Q.  Did  you  go  down  to  see  if  the  ditches  were 
doing  any  good  there?        A.     We  were  there  then. 
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Q.  Did  you  notice  that  they  were  cultivating 
any  of  the  land.  A.     Yes  sir. 

Q.  And  it  goes  on  "It  is  further  stated  that 
several  owners  of  similar  lands  east  and  north  of 
Mr.  Woldson 's  land,  along  the  Great  Northern 
Right-of-way  have  never  been  able  to  reclaim  or  to 
crop  their  acres,  but  have  never  asked  the  Commis- 
sioners to  ditch  for  them  as  they  realized  that  it 
would  cost  more  than  the  land  was  worth."  You  put 
that  in  there.  A.     It  looks  like  it,  yes. 

Q.  "In  view  of  these  facts  the  Commissioners 
are  convinced  that  further  reclamation  in  this  or 
similar  areas  can  not  be  accomplished  except  at 
])ro]iibitive  figures  and  further  expenditures  at  this 
time  would  be  a  waste  of  money."  That  w^as  your 
o])ii]ion.  A.     Yes  sir. 

Q.     That  is  the  position  you  took? 

A.     That  was  just  the  way  we  felt. 

Q.  And  for  that  reason  you  would  not  do  any- 
thing further  toward  reclaiming  it  would  you? 

A.     Tliat  is  a  good  reason.  [354] 

Q.  That  was  the  reason  you  wouldn't  do  any- 
thing further. 

A.     We  didn't  want  to  waste  any  more  money. 

Q.  You  wouldn't  do  anything  further  toward 
reclaiming  it? 

A.     We  didn't  waste  any  more  money  there. 

Q.  All  this  land  has  been  greatly  improved  over 
a  period  of  years,  and  has  been  reclaimed. 

A.     Yes  sir. 
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Q.  Only  a  few  years  ago  the  land  referred  to 
as  Simon  McDonald's  was  quite  wet  and  swampy 
so  it  couldn't  Ije  cultiA'-ated ? 

A.  I  couldn't  swear  to  that,  it  was  before  my 
time. 

Q.  You  .said  that  it  a])i)eared  to  be  swamj^y  but 
that  in  the  fall  you  were  there  and  part  of  it  was 
drying  u]).   What   land   did   you   refer  to? 

A.     I  don't  get  you. 

Q.  You  testified  that  you  were  not  over  that 
])art  of  the  District  in  1941  I  believe,  and  you 
testified  that  it  was  swampv  in  1939,  but  in  the  fall 
a  part  of  it  was  drying  up. 

A.  I  think  I  made  the  statement  that  in  1939 
I  went  over  to  the  dragline  and  saw  it  was  swampy. 

Q.  You  said  that  in  the  fall  part  of  it  was  drying 
uj).  I  wondered  what  land  you  referred  to? 

A,  Little  spots,  I  didn't  have  any  large  area  in 
mind,  I  didn't  have  reference  to  any  large  area. 

Q.     What  did  you  refer  to?  [355] 

A.  To  where  that  lateral  is  we  cleaned  out,  from 
the  main  ditch  to  the  Great  Xorthern  trestle. 

Q.     That  was  drying  up  ? 

A.     There  was  spots  you  step  on  without  miring. 

Q.     You  say  you  never  was  in  the  southern  endl 

A.  I  said  I  was  in  certain  part  there  from  the 
subway  over  to  where  Oscar  Davis  goes  up  the  hill 
there. 

Q.  You  said  that  the  surface  water  along  the 
bank  there  drains  into  the  District.        A.     It  does. 
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Q.  This  lateral  is  to  catch  the  surface  water 
that  springs  up  on  it, 

A.     Well,  I  am  not  familiar  with  it. 

Q.  If  you  are  not  familiar  with  it  how  do  you 
know  about  the  effect  of  that? 

Judge  Hunt:  To  which  we  object  as  being  argu- 
mentative and  not  proper  cross  examination. 

The  Court:     Yes,  it  is  argumentative. 

Q.  Is  there  any  place  in  the  district  besides  the 
south  end  that  it  was  necessary  to  put  dragline 
laterals  in?  A.     I  cannot  tell. 

Q.     Do  you  know  of  an}-  ?        A.     In  the  District. 

Q.  That  is,  is  there  any  other  part  where  the 
District  put  in  dragline  laterals  leading  from  the 
main  lateral.  A.     I  cannot  say  that  there  was. 

[356] 

Q.    As  a  matter  of  fact  you  Iviiow  there  isn't. 

A.  There  is  a  lateral  through  the  Simon  McDon- 
ald land,  I  don't  know  how  they  were  built. 

Q.  And  you  know  that  in  your  own  land  they 
put  a  lateral  ditch  and  they  had  to  use  sheet  piling? 

A.     Yes  there  is  some. 

Q.     There  is  about  two  hmidred  feet. 

A.     About  that. 

Q.     When  was  that  put  in?  A.     In  1928. 

Q.  That  was  when  this  work  of  reclaiming  this 
land  was  going  on? 

A.  I  cannot  answer  that,  but  I  know  it  was  in 
1928. 

Q.     Who  put  that  sheet  piling  in,  in  1928? 
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Jiid.ijo  Hunt:  Objected  to  as  incompetent,  ir- 
relevant and  immaterial. 

The  Coui-t:  He  said  the  work  is  in  there,  let's 
get  along. 

Q.     The  District  put  that  in? 

A.     That  is   what   we   call   the   main   ditch. 

Q.     The  District  put  that  sheet  piling  in? 

A.     Yes,  it  is  in  the  main  ditch. 

Mr.  Whitla:     That  is  all. 

Judge  Hunt :  No  further  examination.  At  this 
time  I  renew  the  offer  of  defendant's  exhibit  14. 

The  Court:     What  is  it.  [357] 

Judge  Hunt :  Part  of  the  minutes  of  the  Dis- 
trict, minutes  of  a  meeting  held  on  the  29th  of 
October  1932,  concerning  the  payment  of  $500.00 
over  and  above  the  $1000.00  they  agreed  to  pay 
Mr.  Woldson  for  work  done  on  the  laterals  in  Mir- 
ror Lake. 

Mr.  Whitla:  I  object  to  this,  it  is  incompetent, 
irrelevant  and  immaterial  and  not  within  the  issues 
of  this  case. 

Tlie  Court:  Just  to  show  whether  there  was 
work  in  this  District,  just  to  lead  up  to  the  condi- 
tion of  the  District  when  these  men  took  office. 
Overruled. 

Judge  Hmit:  There  are  attached  to  the  plead- 
ings, certified  copies  of  petition  in  the  matter  of 
Drainage  District  Nmnber  One  of  Boimdary  County, 
it  is  sworn  to  on  the  27th  day  of  July  1932,  the 
petition  of  Mr.  Woldson,  and  there  is  attached  to 
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it  a  certified  cop.y  of  response  to  the  petition  and 

certified  copy  of  the  Order  signed  by  the  District 

Judge  dismissing  the  entire  matter.  I  am  a  little 

in  doubt  as  to  whether  I  should  ask  that  these  be 

l^laced   in  evidence   or  be   considered   as  being  in 

evidence. 

The  Court:  Can  he  use  the  copies  attached  to 
the  pleadings. 

Mr.  Whitla:  I  have  no  objection  to  that.  No,  I 
don't  make  any  objection  on  the  ground  of  the 
[358]  certification,  we  have  agreed  on  that. 

The  Court:  Now,  what  is  the  other  objection 
you  have. 

Mr.  Whitla:  I  object  to  this  for  the  reason  that 
it  is  incompetent,  irrelevant  and  immaterial,  and 
not  admissible.  It  is  res  judicata,  for  any  purpose, 
the  petition  showing  that  it  was  filed  by  the  peti- 
tioner as  owner  of  the  bonds  within  the  district, 
which  bonds  and  interest  were  in  default,  and  asking 
that  the  district  proceed  with  its  maintenance  and 
clean  out  the  ditches  so  that  his  bonds  would  be 
protected,  there  is  a  response  to  the  petition  and 
an  order  which  order  recites  as  follows:  "Now  at 
this  time  the  Court  being  fully  advised  in  the 
premises  does  hereby  order  and  adjudge  that  the 
said  petition  be  and  the  same  is  hereby  denied  and 
petitioner  is  hereby  granted  leave  to  at  any  time 
renew  the  said  petition  and  application  or  to  file 
a  new  petition  for  other  and  further  relief  in  con- 
nection with  the  said  decree  or  any  matters  therein 
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covered."  Our  objection  being  that  it  shows  upon 
its  face  tliat  it  was  not  decided  upon  its  merits  by 
tlie  Court,  that  it  was  a  matter  where  the  question 
was  reserved.  It  was  a  matter  presented  by  Mr. 
Woldson  as  owner  of  $112,500.00  of  the  bonds  with 
$4500.00  interest  due,  and  we  asked  for  a  citation 
to  require  the  Commissioners  to  keep  this  in  good 
condition.  [359] 

The  Court:  I  am  going-  to  reserve  ruling  on 
these. 

Judge  Hmit:  We  want  to  renew  the  offer  of 
exhibits  27  and  28  it  being  the  statements  compiled 
from  the  records  of  the  District  concerning  money 
spent  on  the  laterals. 

The  Court:  I  gave  that  permission  before  I 
think.  I  was  wondering  if  Mr.  Whitla  wanted  to 
cross  examine  further  on  the  exhibits. 

Mr.  Whitla:  I  would  like  to  ask  more  questions 
on  those. 

The  Court:  We  will  recess  imtil  this  evening. 
I  think  we  will  meet  at  8  o'clock  and  try  and  close 
this  up  this  evening. 
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8  P.  M.,  November  22,  1941. 

JOHN   DAVIDSON 
Recalled. 
Cross  Examination 
By  Mr.  Whitla: 

Q,  When  you  were  on  the  stand  today  you  had 
a  list  that  was  headed  Defendant's  exhibit  27,  and 
at  the  top  it  says  "money  spent  on  Woldson 's 
laterals  in  1933"  and  exhibit  28  says  "Money  spent 
on  main  ditch  of  drainage  District  No.  1"  you 
said  that  those  items  shown  there, — that  the  only 
way  you  could  tell  what  it  was  spent  for  was  by 
what  appeared  on  the  stubs  of  the  [360]  warrants'? 

A.     That  is  correct. 

Q.  Taking  the  first  warrant  to  Oliver  Cami)bell, 
warrant  600  August  15,  1933,  for  maintenance  work, 
that  doesn't  show  where  it  was  done. 

A.     That  is  correct. 

Q.  You  have  no  other  way  of  telling,  except 
what  appears  on  the  stub   of  the  warrant? 

A.     That's  right. 

Q.  Now,  Warrant  number  614  dated  November 
24,  1933,  Martin  Woldson  to  pay  for  gas  and  rental 
of  dragline,  maintenance  $500.00. 

A.     That  is  correct. 

Q.  Number  608  shows  October  16,  1933,  gas, 
labor  etc.,  for  cleaning  ditch  in  Mirror  Lake,  main- 
tenance $500.00.  A.     That  is  correct. 

Q.     Is  there  anything  to  show  that  any  of  this 
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work  was  done  on  Woldson's  lateral,  exclusive  of 

the  main   lateral   from   the   booster   pump. 

A.     Nothing  except  what  the  stubs  show. 

Q.  This  Mirror  Lake  Main  ditch  where  does  it 
begin  and  end? 

A.  We  consider  that  at  the  Booster  pump,  across 
section  5,  4,  33  and  across  up  in  section  28,  that  is 
all  the  Mirror  Lake  main  ditch. 

Q.     Then    take    the   charge    for    Booster    pump. 

[361] 

A.     Most  of  them  are  on  the  Booster  pump. 

Q.  None  of  this  was  spent  on  any  laterals  of 
Martin  Woldson's  outside  of  the  main  ditch. 

Q.     Nothing  except  w-hat  the  stub  show^s. 

Q.  Number  700,  April  2,  1935,  S.  Blankenship 
for  services  in  1934,  four  days  moving  dragline  out 
from  Mirror  Lake,  1934  maintenance  fmid.  That  is 
what  that  was  for.  A.     Yes  sir. 

Q.  For  doing  what  it  says,  taking  the  dragline 
some  place.  A.     Yes  sir. 

Q.  In  1937.  Warrant  number  783,  dated  Decem- 
ber 11,  1937  to  William  Bennett,  75  hours  at  fifty 
cents,  Booster  pmnp,  1937  maintenance. 

A.  ^rhat  was  work  on  the  booster  pump  cleaning 
out  the  grass  or  what  it  is  called. 

Q.  Warrant  number  808,  Oscar  Davis  man  and 
tractor  working  on  matts  14  hours  and  moving  matts 
for  dragline  14  hours  and  some  poles,  that  is  on  the 
1938  maintenance.  That  is  all  that  shows. 

A.    Yes  sir. 
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Mr.  Whitla:  I  object  to  it  being  introduced,  it 
shows  from  the  evidence  that  it  is  not  for  work  on 
the  Martin  Woldson  laterals,  it  is  general  work  in 
the  District  and  not  a  bit  was  on  Woldson 's  laterals. 
It  is  misleading  and  an  improper  statement.  You 
cannot  simpl}^  have  it  labeled  one  thing  and  have 
it  introduced  [362]  for  that  purpose. 

Judge  Himt:  I  have  this  to  say,  this  witness 
was  asked  by  comisel  to  prepare  for  us  a  statement 
showing  the  money  spent  by  the  District,  year  by 
year  upon  the  lateral  south  of  the  Booster  pump 
and  another  showing  the  money  spent  on  the  Wold- 
son laterals,  and  in  response  to  that  request  he  did 
prepare  such  a  list  from  his  record,  a  copy  was  given 
to  counsel  and  now  he  comes  in  here  and  testifies, — 
if  he  tells  us  that  he  gave  us  a  false  list  there  isn't 
much  we  can  do. 

The  Court:  He  says  it  shows  what  is  on  the 
stubs  and  he  presented  the  original  stubs.  The  ques- 
tion is  whether  these  exliibits  are  material. 

Judge  Hunt:  I  think  it  is  admissible  and  if 
they  can  rebut  it  that  is  another  matter. 

The  Court :  You  miderstand  when  you  put  a  wit- 
ness on  the  stand  to  present  an  account  of  any 
record  of  a  comity  or  municipality  for  any  such 
record  then  that  is  admissible,  it  is  admissible  after 
you  tender  to  the  other  side  the  records  upon  which 
he  may  cross  examine,  simply  so  that  they  may 
have  an  opportunity  to  cross  examine.  Whether  it 
is  a  private  or  a  public  record.  When  you  tender 
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this  statement  he  then  has  a  right  to  cross  examine 
from  the  record  wliicli  must  be  produced.  Now  he 
shows  from  tlie  stubs  wliat  these  amounts  represent 
and  wliere  the  money  was  spent.  [363]  Now  it  is  a 
question  of  wliat  does  tliis  show.  Do  the  stubs  sustain 
this  record.  He  is  showing-  what  the  stubs  show. 
Do  you  offer  the  stubs  along  with  these  two  exhibits. 

Judge  Hmit:  Yes  we  offer  them.  We  ask  that 
the  stub  books  be  marked  and  ask  that  they  be 
admitted  after  being  properly  marked. 

The  Court:  I  will  reserve  ruling  on  these  at  the 
present,  go  ahead  with  this  witness. 

Redirect  Examination 

By  Judge  Hmit: 

Q.  You  were  asked  to  prepare  a  statement  show- 
ing the  moneys  spent  on  the  Woldson  laterals  or 
the  Woldson  land,  and  also  one  of  the  money  spent 
on  the  ditches  south  of  the  booster  pump. 

A.     Yes  sir. 

Q.  Did  you  go  through  the  record  and  prepare 
such  a  lisf? 

A.     Yes,  I  went  through  the  stubs. 

Q.  Is  the  list  which  you  hold  in  your  hand, 
according  to  the  best  of  your  ability  and  knowledge 
as  to  where  the  money  was  spent,  a  list  showing 
what  it  was  spent  for? 

Mr.  Whitla:  I  object  to  this  as  incompetent, 
irrelevant  and  immaterial,  and  improper  redirect. 
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The  Court:  I  want  to  get  the  facts,  I  will  ask 
him  what  do  they  show. 

A.  Look  at  the  first  item  of  $485.00,  it  don't 
show  that  [364]  was  spent  in  Mirror  Lake. 

Q.     Why   did   you   put   it   on   there? 

A.  Because  we  were  working  in  that  part  of 
the  country  at  that  time. 

Q.     Was  it  actually  spent  in  Mirror  Lake? 

A.     I  didn't  put  in  on  the  stub. 

Judge  Hmit:  We  are  helpless  if  this  officer  of 
the  District  gives  us  a  statement  that  is  not  true 
and  we  are  not  informed  until  he  gets  on  the  stand 
here  and  says  now  that  he  didn't  put  it  on  the  stub. 
Our  point  here  is  that  it  goes  to  the  weight  of  this 
testimony. 

The  Court:  But  you  are  asking  me  to  receive 
these  two  statements  in  evidence. 

Mr.  Whitla:  And  I  challenge  every  item,  there 
is  not  a  single  stub  that  shows  that  any  of  this 
work  was  done  on  Martin  Woldson 's  lateral  ex- 
clusively. 

The  Court:  It  is  agreed  that  the  defendants 
oifered  this  statement  for  the  i)urpose  of  showing 
that  it  was  si)ent  on  the  plaintiff's  land? 

Judge  Hunt:  Yes,  we  have  offered  the  state- 
ments and  now  offer  the  original  stubs,  I  would 
have  to  go  through  and  read  the  stubs. 

The  Court :  Unless  this  witness  can  testify  from 
his  jjersonal  knowledge.  [365] 
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Mr.  Whitla:  But  Your  Honor,  the  witness  has 
))een  interrogated  by  them  and  by  myself. 

The  Court:  But  there  is  still  some  doubt  about 
tlie  exhibits. 

Q.  I  will  ask  you  if  from  your  independent 
knowledge  of  the  facts  relative  to  the  expenditures 
known  to  you  as  Commissioner  of  that  District  and 
Secretary  of  the  Board,  will  you  state  whether  or 
not  from  your  independent  recollection  of  the  facts, 
whether  the  facts  as  stated  in  exhibits  27  and  28 
are  true  or  not. 

Mr.  Whitla:  I  object  to  the  question  as  calling 
for  a  conclusion  and  leading,  and  incompetent, 
irrelevant  and  immaterial. 

The  Court:  I  want  to  get  at  the  bottom  of  this. 
He  may  answer. 

Q.  Is  that  statement  true  according  to  your 
indej^endent  recollection  of  what  was  done. 

A.  I  would  not  go  beyond  my  showdng  on  the 
stubs. 

Q.  Do  you  know  of  your  independent  recollec- 
tion whether  that  accurately  reflects  the  condition. 

A.     The  condition  on  the  stubs. 

Q.  Do  the  record  on  the  stubs  correctly  reflect 
all  the  money  spent  on  the  laterals  of  Mr.  Woldson 
and  the  main  lateral  south  of  the  booster  pump. 
Do  they  reflect  w^liat  money  was  exi^ended  there. 

A.     It  does,  yes.  [366] 

The  Court:     Where  w'as  the  money  spent. 

A.     It  shows  on  the  stub. 


442  Martin  Woldson  vs. 

(Testimony  of  John  Davidson.) 

Mr.  Whitla:  Is  there  a  single  thing  on  the  stubs 
to  show  that  any  was  spent  on  Martin  Woldson 's 
laterals  exclusive  of  the  main  lateral. 

A.  No  there  is  not.  There  is  some  in  Mirror 
Lake. 

The  Court:  If  the  Plaintiff's  lands  are  in  Mir- 
ror Lake,  now  you  will  have  to  clear  that  u^d.  Maybe 
I  can  clear  it  up. 

The  Court:  Mr.  Witness,  you  are  holding  in 
your  hand  exhibits  27  and  28. 

A.     Yes,  that  is  correct. 

The  Court:  Taking  exhibit  27,  did  you  make 
that? 

A.  I  made  it  up  first,  the  first  part,  but  I  pre- 
sume that  Mr.  Wilson  typed  it. 

The  Court:     Did  you  check  it. 

A.     I  did  this  afternoon. 

The  Court:  From  your  checking  does  that  cor- 
rectly state  what  is  on  the  stubs? 

A.     Yes  sir. 

The  Court:  Is  that  the  same  situation  with  re- 
spect to  exhibit  28. 

A.     Yes  sir. 

The  Court:  Now,  do  you  think  the  stubs  reflect 
where  this  money  was  spent.  [367] 

A.  It  doesn't  state,  outside  it  says  labor  or 
work  on  the  main  ditch. 

The  Court:  Now  do  3"0u  know  from  your  inde- 
pendent recollection  w^here  this  money  was  spent. 

A.     It  was  in  the  main  ditch. 
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The  Court:     As  reflected  in  both  exhibits. 

A.  Exhibit  27,  that  was  in  the  Mirror  Lake 
lateral,  in  the  Mirror  Lake  district. 

Q.    Does  that  district  cover  the  plaintiff's  land"? 

A.     It  does. 

'J'he  Court:  Do  you  know  that  money  was  spent 
there. 

A.  That  is  my  only  evidence.  It  is  hard  for  me 
to  remember  back  seven  or  eight  years. 

The  Court:  The  stubs  do  state  that  nione}'  was 
spent  in  the  main  laterals  in  that  part  of  the  Dis- 
trict where  the  i)laintift"s  land  is. 

A.     Yes  sir. 

The  Court:     That  is  exhibit  27. 

A.     Yes  sir. 

The  Court:     How  about  exhibit  28. 

A.     That  states  the  main  ditch. 

The  Court:     Where  is  that. 

A.  Part  of  the  main  ditch  includes  the  Mirror 
Lake  section. 

The  Court:     Part  of  it. 

A.     Yes  sir.  [368] 

The  Court:     Could  you  tell  what  part. 

A.     From  here  down  here   (indicating). 

The  Court :  Can  you  give  some  section  or  quarter 
section. 

A.  From  the  outlet,  the  outlet  of  the  main 
ditch.  From  some  place  in  here,  I  think  section  30, 
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The  Court:  Part  of  this  shown  on  exhibit  28 
was  spent  in  that  main  ditch. 

A.     Yes  sir. 

The  Court:  Is  that  main  ditch  used  in  connec- 
tion with  draining"  plaintiff's  land? 

A.     Yes  sir. 

The  Court:  How  much  of  that  exhibit  28  was 
spent  in  that  part  of  the  main  ditch. 

A.     I  cannot  tell. 

Mr.  Wilson:  Witness  prepared  at  my  request 
all  south  of  the  Booster  pump  in  the  main  ditch. 

The  Court:  From  the  testimony  of  the  witness 
now,  exhibit  27  is  admissible  and  the  stubs.  Now, 
as  to  exhibit  28  it  is  reflected  that  part  of  that 
is  spent  in  the  main  ditch  used  in  draining  the 
land  of  the  plaintiff  but  he  doesn't  say  what  part. 
If  we  could  show  what  part.  Of  course,  he  is  testify- 
ing from  his  independent  recollection.  I  cannot  allow 
that  in  at  this  time. 

A.  Part  of  the  ditch  is  not  in  Mirror  Lake,  and 
part  of  [369]  it  rims  through  Mirror  Lake. 

The  Court:  What  i^art  of  the  ditch  runs  through 
Mirror  Lake. 

A.     That  is  the  middle  part  of  the  ditch. 

The  Court:  Can  you  tell  from  the  exhibits  how 
much  was  spent  on  that  part  9 

A.     No  sir,  I  camiot. 

The  Court :     That  is  what  I  am  trying  to  find  out. 

A.  It  would  be  impossible  for  me  from  these 
stubs  to  tell  where  it  was  all  spent. 
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Jndfio  Hunt:  I  will  not  ])ursno  it  fni'ther.  I  will 
siiHl)ly  repeat  that  we  asked  the  witness  to  prepare 
this  and  if  we  got  false  information, 

The  Convt:     He  has  told  abont  27,  and  he  is 

testifying  from  memory  as  to  28  now. 

Q.  Yon  were  asked  to  get  the  information  as  to 
the  amount  of  money  s]ient  on  the  main  ditch  south 
of  the  booster  pump.  A.     Yes,  I  was. 

Q.  In  i)ursuance  of  that  request  you  got  certain 
information  and  gave  it  to  Mr.  Wilson  as  being 
ilic  money  spent  south  of  the  Boostei'  Ymmji. 

\.     That  is  correct. 

Judge  Hunt :     That  is  all. 

Recross   Examination    [370] 

Vyy  Mr.  Whitla: 

Q.  This  warrant  number  600  to  Oliver  Camp- 
bell, do  you  have  any  knowledge  of  where  that  was 
used?  A.     No  sir,  I  haven't. 

Q.  This  next,  Martin  Woldson,  gas,  labor,  clean- 
ing ditches,  do  you  have  any  information  and  to 
where  that  money  was  used,  other  than  what  is  on 
the  stubs? 

Judge  Hmit :  We  object  to  this,  it  has  been  gone 
over  item  by  item. 

The  Court:  Yes,  it  was  gone  over.  These  items, 
where  was  this  money  shown  on  exhibit  27  spent? 

A.  These  two  items  Martin  Woldson,  that  was 
in  Mirror  Lake. 
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The  Court:  How  was  the  rest  of  it  in  exhibit 
27  spent? 

A.  In  the  year  1933,  them  items  and  in  1935 
that  item  of  $32.00,  that  was  removing  the  dragline 
out  of  Mirror  Lake. 

The  Court:  And  the  two  items  of  $500.00  each 
they  were  in  Mirror  Lake. 

A.     Yes  sir.  The  only  record  I  have  is  the  stubs. 

The  Court:  As  to  these  items  you  know  there 
were  spent  there. 

A.     Yes. 

The  Court:  Now  he  says  the  only  information 
he  has  is  on  the  stubs,  he  confined  his  testimony 
to  that  and  not  any  recollection.  I  realize  it  is 
hard  [371]  for  him  to  remember  w^here  the  money 
was  spent  in  the  district.  He  is  not  subject  to  any 
criticism  on  that. 

Judge  Hunt:  That  is  why  we  asked  him  to  get 
the  record  for  us  and  he  did  that,  and  now  he 
comes  in  and  says  the  stubs  don't  show  where  the 
money  was  spent  and  that  is  all  he  depends  on. 

The  Court:  I  will  ask  you  once  more.  Is  it  your 
testimony  that  you  gathered  this  information  from 
the  stubs  of  the  District  which  you  offered  here. 

A.     That  is  correct. 

The  Court:  Have  you  any  independent  recollec- 
tion other  than  the  stubs  where  this  money  was 
spent. 

A.     No,  I  haven't. 
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'Pile  Court:  His  statement  now  doesn't  show 
wlierc  tills  was  spent.  AVhen  I  questioned  him  be- 
fore he  said  some  was  spent  in  tliis  Mirror  Lake 
area  where  tlie  PUxintiif's  land  was  located  now, 
he  said  he  gets  liis  information  from  the  stubs  of 
the  warrants.  I  will  sustain  the  objection,  the  proper 
l)roof  has  not  been  made  to  allow  these  exhibits  in 
evidence. 

Q.  I  hand  you  exhibit  35,  is  this  signed  by 
yourself  Mr.  Bauman  and  Mr.  Copeland.  Did  you 
sent  that  notice  to  Mr.  Woldson?  A.     I  did. 

Q.     All  of  the  Conunissioners  signed  that?  [372] 

A.     Yes  sir. 

Judge  Hunt:  We  have  no  objection  to  the  ex- 
hibit going  in. 

The  Court:     Then  it  may  be  admitted. 

PLAINTIFF'S  EXHIBIT  No.  35 
Admitted  Nov.  22,  1941. 

Bonners  Ferry,  Idaho 
July  7,  1940 

On  our  inspection  of  the  ditches  this  morning 
it  was  found  necessary  to  clean  out  two  slides  in 
the  main  ditch  a  short  distance  from  the  south  east 
corner  in  the  ditch  w^est  from  the  corner. 

It  was  agreed  l)y  the  com.  that  we  hire  Mr.  Wold- 
son's  dragline  to  do  the  work.  That  machine  is 
now  working  in  Mirror  Lake.  The  Drainage  Dist. 
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no.  1  will  pay  all  expenses  in  connection  with  clean- 
ing out  the  two  slides  in  the  main  ditch, 
not  to  excede  2-8  hour  days. 
S.  M.  BAUMAN 
JOHN  DAVIDSON 
ROY  COPELAND.  [449] 


Q.  Mr.  Davidson,  something  was  said  about  some 
additional  booster  pump  being  put  in  this  district 
recently  and  some  electric  jjower  or  current  fur- 
nished to  pump  water. 

Judge  Hmit:  We  object  to  this,  it  is  a  part  of 
the  Plaintiff's  case  and  not  proper  cross  examina- 
tion. 

The  Court:     I  will  allow  it  in,  we  will  save  time. 

Q,  Something  was  said  about  new  booster  pumps 
and  electric  current  furnished  for  them  to  pump 
water  out  of  the  district  during  the  fall  and  winter 
season.  Who  furnished  that  current.  Who  pays 
for  it. 

A.     The  village  of  Bonners  Ferry  furnishes  it. 

Mr.  Whitla:  I  will  make  him  my  witness  in 
rebuttal  now,  and  for  the  purpose  of  the  last  ques- 
tion. 

The  Court:     Very  well. 

Q.     Who  pays  for  the  power  to  pump  the  water. 

A.     The   Kootenai   Power   and   Light   Company. 

Q.  The  Western  Kootenai  Power  Company  from 
Canada.  A.     Yes  sir. 
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Q.     Why? 

A.  Well,  because  they  are  the  ones  that  hold 
the  water  U])  [373]  high. 

Q.  Does  that  a])])ly  to  all  the  power  used  to 
pump  water  out  of  that  lake"?  A.    Yes  sir. 

Q.  What  did  the  Western  Kootenai  Power  Com- 
pany do  toward  i)a}'ing-  for  these  pumps  being  in- 
stalled? 

A.  They  i)aid  one-half  of  the  expense  of  install- 
ing, and  one-half  of  the  labor. 

Q.  That  was  also  because  they  are  backing  the 
water  up  in  the  Kootenai  river'? 

Judge  Hunt :     Objected  to  as  leading. 

The  Court:     Sustained. 

Q.     State  wheij  they  make  this  payment. 

A.  They  are  making  the  payment  because  they 
are  the  cause  of  our  pumping. 

Q.  Who  was  it  that  took  up  the  matter  of  object- 
ing to  the  Western  Kootenai  Power  Company  that 
unless  they  made  some  adjustment  to  this  district — 

Judge  Hunt:  We  object  to  that  as  not  proper 
rebuttal. 

The  Court:     Overruled. 

Q.     Who  was  it  that  took  this  adjustment  up. 

A.  Well,  it  came  up  this  way,  they  were  holding 
the  water  up  so  high  in  the  River  so  that  we  could 
not  use  our  natural  outlet,  and  any  i^umping  ex- 
pense they  agreed  to  pay  for.  [374] 

Q.  What  did  Martin  Woldson  have  to  do  rela- 
tive to  getting  this  adjustment? 
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Judge  Himt:     We  object  to  this  as  hearsay. 

Q.     If  you  know  of  your  own  knowledge. 

A.  The  reason  is  that  our  District  is  the  lowest 
district  in  the  valley  and  most  severely  affected 
by  the  high  water,  that  is  why  they  are  paying  for 
the  expense  of  keeping  the  water  out  of  the  Dis- 
trict for  the  winter  months. 

Judge  Hunt :  Is  that  what  you  know  of  your  own 
knowledge. 

A.     Yes   sir. 

Q.  Who  made  the  protest  of  their  backing  this 
water  up? 

Judge  Hunt:     That  would  be  hearsay,  we  object. 

Q.  The}'  had  a  hearing  on  this  protest  in  Bon- 
ners  Ferry. 

A.  Mr.  Whitla  and  Mr.  Woldson  was  at  that 
hearing  and  I  was  at  the  hearing  myself. 

Q.  Did  this  adjustment  grow  out  of  that  hear- 
ing? A.     Yes  sir. 

Mr.  Whitla:     That  is  all. 

Recross   Examination 
By  Judge  Hunt: 

Q.     A¥here  do  you  get  that  powder. 

A.     Bonners  Ferry. 

Q.  Who  pays  the  bill  to  the  Village  of  Bomiers 
Ferry. 

A.  The  District  is  paying  it  at  the  present  time, 
during  [375]  the  time  when  the  water  is  held  up 
in  the  spring  we  are  sending  a  statement  to  the 
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Kootenai  Power  and  Light  Coni])any  and  they  send 

the  money. 

Q.  Then  the  Western  Kootenai  Power  Com- 
pany does  not  i)ay  the  power  bill. 

Mr.  Wliitla:  We  make  the  objection  that  it  is 
argumentative. 

The  Court:     No,  lie  asked  do  they  pay  the  l)ill. 

Q.     How  often  do  >'0U  get  the  power  billf 

A.     Once  a  month. 

Q.     Do  you  issue  a  warrant. 

A.     Issue  warrant  each  month. 

Q.  Do  you  issue  it  to  the  Village  of  Bonners 
Ferry  for  the  Power  bill  ?  A.     Yes  sir. 

Q.  And  you  get  a  refund  from  the  Western 
Kootenai  Power  Comj^any  for  a  part  of  the 
pumping. 

A.  We  get  a  refund  from  Boimers  Ferry  if  we 
pay  the  bill  within  a  certain  time. 

Q.  You  have  a  separate  meter  don't  you  for  the 
pumping?  A.     Yes  sir. 

Q.     You  get  no  refund   from  anybody? 

A.     On  the  bill  we  do. 

Q.  You  have  a  sei)arate  bill  for  the  \)o\\ev  at 
the  Booster  pump. 

A.  Not  a  separate  bill.  It  is  the  same  bill  but 
a  separate  [376]  item. 

Q.  Did  you  ever  get  a  refund  or  anything  else 
for  power  used  in  oj^erating  the  booster  pimip? 

A.  We  get  a  ten  per  cent  discount  if  it  is  paid 
by  the  10th  of  the  month. 
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Q.     Everybody  gets  that.  A.     Yes. 

Q.     Other  than  that  do  you  get  any  refund? 

A.     No  sir. 

Q.     The  only  refund  you  get  is  at  the  outlet. 

A.     The  two  pumps  on  the  same  bill. 

Q.     But  segregated  as  separate  items. 

A.     Yes  sir. 

Q.     You  have  a  motor  at  the  outlet. 

A.     Yes  sir. 

Q.  How  much  rebate  do  you  get  for  the  bill 
using  power  at  the  outlet.  A.     I  camiot  say. 

Q.     Can  you  fix  it  in  a  percentage? 

A.     Ten  i)er  cent. 

Q.     That   is   the   only   rebate   you   get. 

A.     Yes  sir. 

Judge  Hmit:     Very  well,  that  is  all. 

Redirect  Examination 
By  Mr.  Whitla: 

Q.     The  city  gives  a  rebate  of  ten  per  cent.  [377] 

A.     Yes  sir. 

Q.  Does  that  have  anything  to  do  with  the  West- 
ern Kootenai  paying  this  bill  in  the  Spring  for 
the  Winter  pumping.  A.     I  think  not. 

Q.     What  do  you  do  relative  to  sending  this  bill? 

A.  Get  this  bill  together  and  making  an  itemized 
statement  we  get  the  money,  that  is  what  is  spent 
for  power. 

Mr.  Whitla:     That  is  all. 
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Recross   Examination 
By  Judge  Hunt. 

Q.  You  mean  that  you  don't  pay  any  power 
bill  to  anyone  for  })ower? 

A.     Not  in  the  wmter  months. 

Q.     In  the  winter  months  there  is  a  refund. 

A.     Yes  sir. 

Q.     \Yhat  about  the  ])ower  in  the  summer? 

A.     We  get  ten  pei-  cent  rebate. 

Q.  No  rebate  from  the  Village  of  Bonners  Ferry 
to  the  Western  Kootenai  Power  Co. 

A.  The  bills  in  the  winter  are  the  same  as  in 
the  summer. 

Q.  Does  the  Western  Kootenai  Power  Company 
give  your  Company  or  District  a  rebate  of  the  power 
used  in  the  summer.  A.     No. 

Q.  What  does  the  Western  Kootenai  Power 
Company  give  back  for  the  power  used  in  the  win- 
ter time  ?  A.     What  we  are  actually  out.  [378] 

Q.     At  the  outlet  pump! 

A.     Both  pumps,  what  the  bills  call  for. 

Q.  I  want  to  clear  this  ujj  if  I  can.  Isn't  it  a 
fact  that  the  drainage  district  itself  pays  for  the 
entire  jjumping  bill  in  the  summer  months'? 

A.     That  is  correct. 

Q.  In  the  winter  months  the  Western  Kootenai 
Power  Company  makes  good  for  the  bill  you  incur 
in  pumping  in  the  winter? 

A.     That's  correct. 

Judge  Hunt:     That  is  all. 
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Mr.  Wliitla:     That  is  our  case. 
The  Court:     Both  sides  rest. 
Judge  Hunt:     That  is  right. 
Mr.  Whitla:     Yes,  we  rest. 


State  of  Idaho, 
County  of  Ada — ss. 

I,  G.  C.  Vaughan,  hereby  certify  that  I  am  the 
Court  reporter  who  took  the  proceedings  and  testi- 
mony in  the  foregoing  cause  in  shorthand,  and 
thereafter  transcribed  the  same  into  longhand,  and 
I  further  certify  that  the  foregoing  transcript  con- 
sisting of  Images  1  to  302  exclusive  of  this  certificate 
contains  all  the  evidence  given  and  the  proceedings 
had  in  and  about  the  trial  of  said  cause,  and  that 
the  same  is  a  true  and  correct  transcript  of  said 
testimony  and  proceedings. 

In  Witness  Whereof  I  have  hereunto  set  my  hand 
this  7th  day  of  March  1942. 

CI.  C.  VAUGHAN, 
Reporter. 

[Endorsed]:  Filed  April  9,  1942. 
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COST  BOND  ON  APPEAL 

Know  All  Men  by  These  Presents  that  Martin 
AVoldson,  as  principal  and  the  Aetna  Casualty  & 
Surety  Company,  a  corporation,  duly  organized  and 
existing-  under  and  by  virtue  of  the  laws  of  the  State 
of  Connecticut,  and  duly  authorized  to  do  business 
in  the  State  of  Idaho  and  to  act  as  such  on  any  and 
all  imdertakings  in  the  Federal  Court  of  the  United 
States,  as  surety,  acknowledge  ourselves  to  i)e 
jointly  indebted  to  S.  M.  Bauman,  Roy  Copeland 
and  the  National  Surety  Company  Appellees  in  the 
above  cause,  in  the  sum  of  Two  Hmidred  Fifty 
($250.00)  Dollars,  conditioned  that  whereas  on  the 
13th  day  of  Jamuny,  1942  in  the  District  Court  of 
the  United  States  for  the  District  of  Idaho,  North- 
ern Division,  in  a  suit  pending  in  that  Court  where- 
in the  said  Martin  Woldson  was  plaintiff  and  the 
said  S.  M.  Bauman,  Roy  Copeland  and  the  National 
Surety  Company  were  defendants,  known  in  the 
civil  docket  as  No.  1488,  a  judgment  was  rendered 
against  the  said  Martin  Woldson  as  plaintiff'  and 
the  said  Martin  Woldson  having  filed  in  the  office 
of  the  Clerk  of  the  District  Court,  a  motion  on  ap- 
])eal  to  the  Ignited  States  Circuit  Court  of  Appeals, 
for  the  Ninth  Circuit,  to  be  holden  in  the  City 
of  San  Francisco,  in  the  State  of  California. 

Now,  the  conditions  of  the  above  obligation  is  such 
that  [381]  if  the  said  Mai'tin  Woldson  shall  ])rose- 
cute  his  appeal  to  effect  and  answer  all  costs  if  the 
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appeal  is  dismissed,  or  the  judgment  affirmed,  or 
such  costs  as  the  Ajyi^ellant  Court  may  award  if 
the  judgment  is  modified,  then  the  above  obligation 
is   void,   else   to   remain   in   full   force   and   effect. 
MARTIN  WOLDSON 
Principal 
(Seal)  AETNA  CASUALTY  &  SURE- 

TY COMPANY  a  corporation 
By  OSCAR  W.  NELSON 
By  A.  L.  GRIDLEY 
Attorneys  in  Fact 

Approved  this day  of  April,  A.  D.  1942. 


District  Judge. 
[Endorsed] :    Filed  Apr.  8,  1942.  [382] 


[Title  of  District  Court  and  Cause.] 

PETITION 

Now  comes  Martin  Woldson,  the  a])pellant  in  the 
above  entitled  action  and  respectfully  states  and 
shows  to  this  Honorable  Court  that  there  has  been 
introduced  evidence  in  this  case  as  Exhibits  11  and 
24,  consisting  of  maps  Avhich  can  not  be  ]iroperly 
])rinted  so  as  to  correctly  show  and  designate  the 
contents  thereof  or  so  that  the  ap])ellr/;/^  Court  may 
pro])erly  have  said  matter  before  it,  and  your  peti- 
tioner therefore  prays  an  order  of  tliis  Court  direct- 
ing that  the  original  of  said  maps,  exhibits  11  and 
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24,  be  by  tbe  Clerk  of  tbis  Court  transported  to  the 
Circuit  Court  of  A])peals  to  be  used  by  them  uj)oii 
the  hearing  of  this  case  and  that  said  exhibits  may 
be  transported  by  mail  in  the  ordinary  method  of 
furnishing  papers  to  said  Court. 

EZRA  R.  WHITLA 
E.  T.  KNUDSON 

Attorneys  for  Martin  Woldson, 

Appellant 
Res.  &  P.  O.  Add.  Coeur  d'Alene, 
Idaho 

[Endorsed]:   Filed  A]nil  8,  1942.  [383] 


[Title  of  District  Court  and  Cause.] 
ORDER 

In  this  matter  upon  considering  the  petition  of 
Martin  Woldson  to  send  to  the  Circuit  Court  of 
Appeals  as  part  of  the  record  on  appeal  in  this  mat- 
ter original  papei-s  consisting  of  maps  introduced 
in  evidence  as  Exhibits  11  and  24  and  it  appearing 
that  it  is  ])roper  so  to  do : 

It  Is  Ordered  that  the  Clerk  of  this  Court  for- 
ward said  maps  with  the  record  on  appeal  in  this 
case  by  United  States  mail  the  same  as  other  rec- 
ords are  submitted  to  said  Circuit  Court  of  Appeals 
to  be  by  them  kept  until  said  cause  is  determined 
and  then  returned  as  provided  by  law. 
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Dated  this  8th  day  of  April,  A.  D.  1942. 

CHARLES  C.  CAYANAH 
Judge. 

[Endorsed] :    Filed  April  8,  1942.  [384] 


[Title  of  District  Coui't  and  Cause.] 

PETITION  FOR  ADDITIONAL  ORIGINAL 
EXHIBITS  TO  BE  FURNISHED  APPEL- 
J.ANT  COURT 

Now  comes  Martin  Woldson,  the  appellant  by 
Ezra  R.  Whitla  and  E.  T.  Knudson,  and  respect- 
fully petitions  that  additional  original  exhibits  in 
addition  to  those  which  this  Court  has  heretofore 
dii-ected  be  furnished  to  the  Circuit  Court  of  Ap- 
peals in  lieu  of  trying  to  mclude  the  same  in  the 
record  being  furnished,  to  wit : 

Exhibit  No.  19  which  comprises  a  large  amount 
of  tax  receipts  and  which  it  would  be  hard  to  be 
printed  to  be  intelligent  to  the  Circuit  Court  of 
Appeals. 

Exhibit  No.  25  which  is  a  volmninous  specification 
and  general  instructions  to  bidders  which  it  would 
be  very  hard  to  have  ju'inted  so  that  tlie  same  would 
be  intelligent  to  the  Circuit  Court  of  Appeals  and 
affiant  is  informed  by  the  Clerk  of  this  Court  that 
it  would  be  much  better  to  have  said  exhibits  sent 
U])  as  original  exhibits  and  in  your  petitioner's  opin- 
ion tlie  same  should  he  inspected  by  appella»^  court. 
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Exhibit  No.  18  is  a  large  amount  of  tax  deeds  and 
which  it  would  be  hard  to  be  printed  to  be  intelli- 
gent to  the  Circuit  Court  of  Appeals. 

Your  ]Detitioner  prays  that  an  order  may  be  made 
herein  directing  the  said  original  exhibits  be  for- 
warded to  the  Circuit  Court  of  Appeals. 

Dated  this  28th  day  of  April,  A.  D.  1942. 
EZRA  R.  WHITLA 
E.  T.  KNTTDSON 

Attorneys  for  Martin  Woldson, 
Res.     &     P.     O.     Add.     Coeiir 
(I'Alene,  Idaho. 

[Endorsed]:    Filed  April  30,  1942.  [385] 


[Title  of  District  Court  and  Cause.] 
ORDER 
The  Clerk  is  Ordered  and  Directed  that  original 
exhibits  18,  19  and  25  in  the  above  cause  are  to  be 
transported  to   the   Cii-cuit   Court   of  Appeals   for 
inspection. 

Dated  April  30,  1942. 

CHARLES  C.  CAYANAH 

District  Judge. 

[Endorsed] :    Filed  April  30, 1942.  [386] 
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[Title  of  District  Coiii*t  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

To  W.  D.  McReynolds,  Clerk  United  States  District 
Court  for  the  District  of  Idaho,  Northern  Divi- 
sion: 

You  will  please  prepare  a  transcript  on  Appeal 
herein  including  therein  the  following-  papers: 

1.  Complaint  filed  March  6,  1941. 

2.  Answer  to  complaint  filed  May  ,  1941. 

'^.     Opinion  filed  January  5,  1942. 

4.  Findings  of  Fact  and  Conclusions  of  Law 
filed  Jan.  13,  1942. 

5.  Judgment  to  include  the  complete  judgment 
roll  filed  Jan.  13,  1942. 

(x  Objection  to  the  pro])osed  Findings  of  Fact 
and  Conclusions  of  Law  filed  Jan ,  1942. 

7.  Statement  of  points  upon  which  ap]:)ellant  in- 
tends to  rely  as  assignments  of  error  filed  April  8, 
1942. 

8.  Petition  for  allowance  of  appeal  filed  April  8, 
1942. 

9.  Order  allowing  appeal  and  fixing  bond  filed 
Apr.  8,  1942. 

10.  Notice  of  appeal  filed  April  8,  1942. 
IL     Cora])lete  transcript  of  the  evidence. 

12.  Petition  to  furnish  the  Circuit  Court  of  Ap- 
peals with  original  exhibits  11  and  24,  being  the 
ma]is  in  evidence  filed  April  8,  1942. 
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13.  Order  providing-  for  f\n-nishing  the  original 
exhibits  11  and  24  filed  April  8,  1942. 

14.  All  exhibits  introduced  and  received  in  evi- 
dence, including  exhibits  20  and  21  being  exhibits  1 
to  35  inclusive.  [450] 

15.  Copy  of  this  designation  of  contents  of  the 
I'ecord  on  a]i]ieal. 

16.  Certificate  of  Clerk  to  the  Transcript. 

EZRA  R.  WHITLA 
E.  T.  KNUDSON 

Attorneys  for  Ap])ellant,  Res.  & 
P.    O.    Add.    Coeur    d'Alene, 

Idaho. 

«■ 

[Endorsed]:    Filed  Ai)ri]  8,  1942.  [451] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK  OF  UNITED 
STATES  DISTRICT  COURT  TO  TRAN- 
SCRIPT OF  RECORD 

United  States  of  America, 
District  of  Idalio — ss. 

I,  W.  D.  McReynolds,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  District  of  Idaho,  do 
hereby  certify  the  foregoing  typewritten  pages  num- 
bered 1  to  451,  inclusive,  to  be  a  full,  true  and  cor- 
rect copy  of  so  much  of  the  I'ecords,  papers  and  pro- 
ceedings in  the  above  entitled  cause  as  are  necessary 
to  the  hearing  of  the  a]Dpeal  thereon  in  the  United 


462  Martin  Woldson  vs. 

States  Circuit  Court  of  Apj^eals  for  the  Ninth  Cir- 
cuit in  accord  with  designation  of  contents  of  record 
on  appeal  of  the  appellant,  as  the  same  remain  on 
file  and  of  record  in  the  office  of  the  Clerk  of  said 
District  Court,  and  that  the  same  constitutes  the 
record  on  the  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  Further  Certify  That  the  fees  of  the  Clerk  of 
this  Court  for  preparing  and  certifying  the  fore- 
going typewritten  record  amount  to  the  sum  of 
$77.10,  and  that  the  same  liave  been  paid  in  full 
by  the  appellant. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  Court,  this  30th 
day  of  April,  1942. 

(Seal)  W.  D.  McREYNOLDS 

Clerk. 


[Endorsed]:  No.  10128.  United  States  Circuit 
Court  of  Ai)peals  for  the  Ninth  Circuit.  Martin 
Woldson,  Appellant,  vs.  S.  M.  Bauman,  Roy  Cope- 
land  and  The  National  Surety  Company,  a  cor])o- 
ration  of  the  State  of  New  York,  Appellees.  Tran- 
script of  Record.  I^pon  Appeal  from  the  District 
Court  of  the  Ignited  States  for  the  District  of 
Idaho,  Northern  Division. 

Filed  May  4,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In   the   Ignited   States   Circuit    Court   of   Appeals 

for  the  Ninth  Circuit 

No.  10128 

MARTIN  AVOLDSON 

Plaintiff, 

vs. 

S.  M.  BAUMAN,  ROY  COPELAND  and  THE 
NATIONAL  SURETY  COMPANY,  a  corpora- 
tion of  tlie  State  of  New  York, 

Defendants. 

NOTICE  OF  ADOPTION 

The  Appellant  herein  adopts  as  his  points  on  a])- 
])eal  the  statement  of  points  appearing-  in  the  tran- 
script of  the  record  and  desires  that  the  record  be 
printed  in  its  entirety. 

Dated  this  9th  day  of  May,  A.  D.  1942. 
EZRA  R.  WHITLA 
E.  T.  KNUDSON 

Attorneys  for  Plaintiff,  Res.  & 
P.  0.  Add.  Coeur  d'Alene, 
Idaho 

[Endorsed]:  Filed  May  11,  1942.  Paul  P. 
O'Brien,  Clerk. 
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General  Statement  of  the  case  and  pleading's 
Pages  2  to  17. 

Statement  of  the  Evidence,  pages  17  to  33. 

Statement  of  Assignment  of  Errors  and  group 
thereof,  pages  33  to  36. 

Summary  of  Assignment  of  Errors,  9  to  13 
inch,  grouped  under  the  heading  that  the 
court  has  failed  to  make  findings  on  the 
issue  involved  and  that  the  findings  made 
are  by  conclusions  of  law.  The  arg"ument 
on  this  covers  pages  36  to  42. 

Assignment  of  Error  No.  2,  covering  the  point 
that  the  laws  and  the  decisions  of  the  Idaho 
courts  require  the  District  Commissioners 
to  drain  the  laud  and  keep  the  ditches 
cleaned  out  and  that  this  is  mandatory  and 
that  the  commissioners  have  only  such  duties 
as  are  conferred  upon  them  by  law  and  that 
3  judgments  of  the  District  Court  had  order- 
ed this  done.  The  question  is  therefore  res 
judicata  and  binding  on  this  court,  pages 
42  to  54. 

Assignments  of  Errors  3  to  7,  inch,  undisputed 
evidence  shows  that  the  commissioners  re- 
fused to  do  their  mandatory  duty  required 
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in  failing  to  find  on  the  questions  as  to 
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their  duty  being  mandatory  and  ministerial, 
conmiissioners  bound  to  keep  ditches  open 
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BRIEF  OF  APPELLANT 


STATEMENT  OF  THE  CASE 

This  is  an  action  prosecuted  by  the  plaintiff 
Martin  Woldson  against  the  defendants  and 
their  surety  for  faikire  and  refusal  to  perform 
their  duty  as  commissioners  of  Drainage  Dis- 
trict No.  1  of  Bonner  County,  Idaho. 

Situated  in  Boundary  County,  Idaho,  ad- 
joining the  Kootenai  River,  was  a  large  tract 
of  swamp  land,  overflowed  annually  by  the  Koo- 
tenai River,  and  which  the  owners  were  desir- 
ous of  formnng  into  a  drainage  district,  to  dike 
and  drain  the  same  in  order  that  it  might  be 
made  suitable  to  produce  a  large  amount  of  crops. 
Such  proceedings  were  taken  under  the  laws  of 
the  State  of  Idaho  that  on  the  21st  day  of  Octo- 
ber, 1920,  a  decree  was  duly  entered,  organizing 
the  drainage  district,  and  the  decree  appears  set 
out  in  full  on  pages  22  to  25  of  the  record.  There- 
after the  parties  duly  appointed  to  report  the 
benefits  and  damage  did  so  and  the  district  was 
thereupon  organized. 

A  portion  of  said  District  was  lower  than  the 
balance,  which  the  parties  knew  would  take 
more  time  to  dry  out  and  drain,  so  the  levy  of  as- 
sessments against  it  was  deferred.  Thereafter 
the  commissioners  made  a  report  of  a  supple- 
mental levy  to  include  this  land,     which    the}^ 


claimed  had  been  drained,  to  which  the  for- 
mer owners  of  the  land  in  controversy  made  ob- 
jection. 

A  stipulation  was  made  between  the  parties 
that  the  commissioners  of  the  district  would 
within  a  reasonable  time  clean  out,  deepen  and 
improve  the  drainage  ditch  so  as  to  suitably  and 
effectively  drain  this  land,  and  that  there  might 
be  entered  in  the  order  confirming  the  assess- 
ment roll  such  a  provision.  Plaintiff's  Exhibit 
17,  page  213.) 

Upon  that  stipulation  being  made,  the  decree 
was  entered  confirming  this  assessment,  which 
decree  set  a  flat  rate  of  $47.5016  assessment 
against  each  and  every  acre  of  land  in  the  dis- 
trict, to  pay  for  the  construction,  which  was  to 
include  the  cleaning  out  and  deepening  of  these 
ditches.  The  decree  is  lengthy  and  appears  on 
pages  215  to  255  of  the  record.  By  this  decree 
a  lien  was  established  upon  the  land  for  this 
assessment,  p.  245,  where  it  was  ordered  as  fol- 
lows : 

"It  is  further  Ordered,  Adjudged  and  De- 
creed that  the  Assessment  roll  filed  by  the 
Commissioners  be  and  the  same  is  hereby  con- 
firmed and  approved  as  an  additional  assess- 
ment, and  the  lien  against  each  subdivision, 
parcel  lot  or  tract  of  land  within  said  drainage 
district  for  the  cost  of  said  improvement  is 
hereby  declared  and  established  as  follows,  to- 
wit: 


Then  the  complete  assessment  in  the  Mirror  or 
Sproll's  Lake  area,  which  is  the  area  in  contro- 
versy in  this  suit,  showing  the  lien  against  this 
land  for  that  smii. 

The  court  found  that  upon  this  work  being 

done  it  would  benefit  the  lands  to  the  extent  of 

$150.00  per  acre,  p.  251. 

Upon  the  stipulation  of  the  parties,  and  as  a 

concluding  paragraph  of  that  decree,  the  court 

adjudged  and  decreed  as  follows : 

"It  is  further  ordered,  adjudged  and  decreed 
that  the  Commissioners  of  Drainage  District 
No.  1  of  Boundary  County,  Idaho,  within  a 
reasonable  time,  clean  out,  deepen  and  im- 
prove the  present  drainage  ditch  so  as  to  suit- 
ably and  effectively  drain  the  land  of  objec- 
tors, to-wit:  (Then  follows  a  description  of 
the  land.)" 
This  was  the  first  court  order  to  do  the  work 

now  complained  of  and  a  final  judgment  that 
this  work  should  be  done.  This  decree  was  dated 
August  20, 1924,  but  the  decree  was  not  complied 
with,  and  thereupon,  in  December  of  1924,  the 
parties  who  had  objected,  filed  a  petition  for  an 
order  to  show  cause  to  set  aside  that  supplemen- 
tal assessment  because  the  land  had  not  been 
drained.  This  appears  as  Plaintiff's  Exhibit 
17,  pages  208  to  213,  inclusive. 

The  commissioners  filed  an  answer  to  this  pe- 
tition, which  appears  on  pp.  197  to  200,  inclusive. 
This  answer  admitted  that  the  land  was  not 
drained  because  obstructions  had  been  formed  in 


the  drainage  ditch,  and  that  the  commissioners 
had  had  a  disinterested  engineer  to  make  a  sur- 
vey, and  that  said  engineer, — 

*'Has  made  a  survey  of  the  land  within  said 
District  and  has  made  a  report  to  the  Commis- 
sioners setting  forth  that  the  only  work  re- 
quired to  be  done  in  order  to  completely  drain 
the  land  of  the  objectors  is  that  the  entire 
ditch,  from  its  outlet  throughout  its  entire 
length,  be  cleaned  out  and  the  obstructions  re- 
moved, so  that  the  original  grade  of  said  ditch 
at  the  time  the  same  was  finally  completed 
be  restored. ' ' 

The  Commissioners  then  alleged  that  this  would 
be  done  and  that  when  it  was  done  the  land 
w^ould  be  suitably  drained  and  that  it  was  a  nec- 
essary expense  to  be  borne  by  the  entire  Dis- 
trict. (P.  199.) 

Upon  this  Answer  being  filed,  a  stipulation 
was  then  entered  into  which  appears  on  pages 
194  to  197.  In  that  stipulation  both  the  officers 
and  the  owners  of  the  lands  stipulated  that  the 
lands  had  been  drained,  but  were  entitled  to 
be  suitably  drained  for  agricultural  purposes  by 
virtue  of  the  charges  and  assessments  imposed 
upon  said  lands  for  that  purpose.  (P.  195,  Par. 
2.) 

It  was  also  stipulated  that  the  land  owners 
were  entitled  to  an  order  directing  the  commiss- 
ioners to  clean  out  and  maintain  the  said  ditch 
to  the  original  level  thereof  and  to  construct  such 


laterals  as  may  be  required,  etc.  (Par,  5,  p.  196.) 
and  that  the  maintenance  and  repair  would  be  a 
proper  item  to  be  charged  to  the  whole  district. 
(Par.  6,  p.  196.) 

Upon  this  stipulation  and  answer  the  case 
was  heard  and  decided  by  the  court.  Findings, 
conclusions  and  decree  were  entered  therein.  The 
findings  were  in  part  as  follows : 

"That  the  lands  of  the  above  named  object- 
ors would  be  drained  if  the  main  drainage 
ditch  of  said  District  had  not  been  obstructed 
by  the  caving  of  banks  so  that  the  same  is  not 
as  deep  as  originally  constructed  and  as  called 
for  by  the  plans  and  specifications  of  said 
ditch,'*  *  *  " 

(Par.  2,  p.  203.)  And  it  was  further  found: 

"  That  if  the  original  grade  of  the  said  ditch 
be  restored  from  its  outlet  throughout  its  en- 
tire length,  and  several  laterals  were  dug  as  re- 
commended by  the  engineer,  *  *  *  the  lands  of 
the  objectors  would  be  drained  sufficientl.y  for 
agricultural  purposes. ' ' 
(Par.  3,  p.  203) 

The  conclusions  of  law  then  were  that  upon 
these  findings  and  the  stipulation  an  order 
should  be  entered  requiring  the  commissioners 
to  clean  out  this  ditch  and  that  it  was  a  proper 
maintenance. 

Thereupon  an  order  and  degree  was  entered, 
page  205  to  207,  which  required  the  commission- 
ers as  follows : 


''Be  and  they  are  hereby  instructed  to 
forthwith,  at  the  expense  of  said  District  and 
as  an  item  of  maintenance  char^'eable  to  the 
entire  district,  proceed  to  clean  out  said  ditch 
to  the  original  level  thereof  and  maintain  said 
ditch  to  said  original  level,  construct  such  lat- 
erals as  may  be  required,  *  *  *." 

It  was  also  decreed  that  the  cost  of  doing  this 
was  a  proper  item  to  be  charged  to  the  entire  dis- 
trict, and  that  such  would  be  done. 

This  was  the  second  order  requiring  this  work 
to  be  done. 

However,  this  was  not  done  and  thereafter  the 
owners  of  this  land  again  brought  proceedings  to 
require  this  work  done.  The  commissioners  came 
in  and  made  a  showing  that  in  addition  to  drain- 
ing this  land  they  should  do  a  lot  of  other  work  to 
make  the  entire  system  effective.  A  hearing  was 
had  upon  that  and  again  the  court  made  another 
order  in  the  matter,  which  appears  as  Exhibit 
"D",  p.  31  to  38  inclusive,  in  which  the  court 
recited  some  of  the  former  proceedings  and  again 
decided. 

''And  it  further  appearing  that  the  above 
mentioned  order  of  the  court  has  not  been 
complied  with  by  the  Commissioners  in  the  of- 
fice at  the  time  said  order  was  made  or  by  the 
Commissioners  that  have  since  been  in  office." 

and  the  court  again  ordered  the  commissioners 
as  follows : 

"To  deepen  and  clean  out  the  ditches  now 
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constructed  in  said  Drainage  District  to  such 
depth  as  may  be  necessary  and  to  construct 
such  other  ditches  within  said  Drainage  Dis- 
trict as  ma}"  be  necessary  to  sufficiently  drain 
all  the  land  within  said  Drainage  District 
suitable  for  agricultural  purposes." 

The  court  then  approved  a  further  charge 
against  all  the  land  in  the  district  of  $23,000.00 
to  build  new  outlets,  put  in  x^umps,  etc.  This 
was  the  third  court  order  requiring  this  work  to 
be  done. 

Under  the  last  order  the  commissioners  did 
proceed  to  do  some  work  and  spent  the  entire 
$23,000.00  mostly  at  the  outlet,  for  the  benefit 
of  the  entire  district,  placing  a  large  amount  of 
pipe,  changing  the  outlet  altogether,  etc.  They 
did  not,  however,  clean  out  and  keep  cleaned  out 
the  ditches  which  were  provided  for  by  the  orig- 
inal plans  and  specifications  under  which  the 
assessment  was  made,  through,  along  and  over 
the  lands  of  the  plaintiff,  although  ordered  to  do 
so  by  three  orders  of  the  court. 

Mr.  Woldson  became  the  owner  of  this  land 
in  1932.  Thereafter  the  connnissioners  agreed 
with  him  that  they  would  not  levy  any  more 
assessments  against  his  land  until  they  did  drain 
the  same.  They  did  not  follow  tliis  agreement,  but 
continued  to  levy  maintenance  charges  against 
the  land  in  controversy,  although  never  drain- 
ing the  same.  The  main  lateral  ran  through 
part  of  Mr.  Woldson 's  land,  which  is  referred  to 


generally  as  the  Mirror  or  Sproll's  Lake  area, 
and  extended  several  miles  beyond  it.  Beyond 
Mr.  Woldson's  land  there  was  another  small, 
shallow  lake  called  Mud  Lake.  Bauman  and 
Copeland,  the  present  commissioners,  lived 
above  and  beyond  Woldson's  land.  This  same 
drainage  ditch  drained  their  land.  Their  land 
was  considerably  higher  than  Woldson  's  and  the 
water  from  the  high  land  and  from  Mud  Lake 
w^as  drained  down  into  the  lower  portion  of  Mir- 
ror Lake  area.  If  the  ditches  were  not  kept 
clean  it  remained  there  and  flooded  Woldson's 
land.  If  the  ditches  were  cleaned  out,  and  kept 
cleaned  out,  it  would  drain  off  so  that  the  water 
would  be  about  four  feet  or  more  below  the 
surface  of  Woldson's  land  and  it  could  therefore 
be  cultivated. 

As  the  commissioners  proceeded  to  assess 
Woldson's  land  from  year  to  year  for  mainte- 
nance taxes  and  did  not  maintain  or  drain  the 
land,  or  keep  the  ditches  cleaned  out  so  that  the 
water  would  drain  off,  he  made  demand  upon 
them  that  they  do  so.  Exhibit The  commis- 
sioners flatly  refused  to  keep  the  ditches  cleaned 
out,  making  various  statements  to  him,  namely, 
that  others  who  had  owned  the  land  had  lost  it 
and  he  could  do  the  same ;  also  that  his  land  was 
not  worth  draining,  and  also  when  they  did  do 
some  work  they  made  it  clear  that  it  was  useless 
and  of  no  effect. 
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Originally  tliere  was  between  two  and  three 
hundred  acres  of  Woldson's  land  not  drained. 
Whenever  the  ditch  would  be  cleaned  out  water 
would  drain  off  and  more  of  the  land  would  be 
put  under  cultivation.  The  land  had  been  a 
slough  or  very  shallow  lake  bottom  and  originally 
was  very  soft.  There  were  hills  around  the  land 
so  that  the  water  from  the  hills  would  seep  down 
and  come  up  all  over  the  entire  district,  causing 
what  is  sometimes  referred  to  as  "springs". 
Along  the  foot  of  the  hill  a  ditch  was  originally 
built.  This  was  provided  for  by  the  original 
plans  and  specifications  of  the  district,  and  is 
referred  to  as  the  "Rim  Ditch".  It  was  dug  so 
that  if  it  was  cleaned  out,  and  kept  cleaned  out, 
it  would  intercept  the  flow  of  the  water  down 
into  the  drainage  district,  carry  it  off  into  the 
lateral  below  most  of  Mr.  Woldson's  land.  This 
lateral  likewise  was  not  cleaned  out  and  the 
commissioners  refused  to  clean  it.  One  year 
the  commissioners  did  some  work  along  the  main 
lateral  ditch  but  did  not  clean  it  all  out. 

Mr.  Woldson  proceeded  to  do  the  balance  of 
this  particular  work  and  the  result  was  that  he 
was  able  to  put  under  cultivation  ninety  acres 
more  of  the  land. 

Wlien  the  commissioners  put  on  record  a  re- 
fusal to  clean  out  the  ditches  and  do  the  work, 
Mr.  Woldson  brought  this  action  against  them 
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to  recover  his  damages  therefor.  One  commis- 
sioner, John  Davidson,  refused  to  approve  their 
action  and  voted  against  the  same,  so  he  was  not 
made  a  party  to  the  proceedings. 

The  complaint  alleges  the  fact  of  the  organi- 
zation, diversity  of  citizenship,  the  filing  of  the 
assessment  roll  against  this  land,  and  that  in  the 
Mirror  or  Sproll  's  Lake  area  the  assessment  was 
$33,005.38,  with  a  supplemental  assessment  of 
$6,460.05,  and  in  the  Frye  Lake  area  the  original 
assessment  was  $13,994.46,  with  an  additional 
assessment  of  $15,332.50.  Also  that  the  number  of 
lots  had  been  changed  by  a  resurvey  effected  by 
the  district  for  the  purpose  of  the  assessment, 
but  that  the  land  of  the  plaintiff  was  exactly 
the  same  land  as  originally  assessed. 

The  original  order  in  the  proceedings,  to  clean 
out,  deepen  and  improve  the  ditches  so  as  to  ef- 
fectively drain  the  land,  was  alleged  in  the  com- 
plaint. The  subsequent  proceedings,  where  the 
various  other  orders  were  afterwards  made 
against  the  commissioners,  were  also  alleged. 
(Par.  5,  p.  7.)  These  original  proceedings 
were  attached  to  the  complaint  as  a  part  there- 
of. The  decree  of  1928  was  also  alleged.  (Par. 
6,  pp.  8  and  9). 

It  was  then  alleged  that  a  portion  of  the  land 
was  drained  but  that  the  balance  was  not,  and 
that  these  two  commissioners  refused  to  do  any 
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more  work ;  that  they  notified  the  workmen  who 
had  been  employed  to  do  this  work,  to  quit  and 
that  they  would  not  get  any  money  if  they  went 
ahead  with  the  work,  and  that  Bauman  in  every 
way  tried  to  stop  the  cleaning  out  of  these  ditch- 
es. (Par.  11,  page  12). 

Mr.  Woldson,  in  the  early  part  of  1940,  made 
application  to  the  commissioners  to  clean  out 
the  ditches.  At  no  time  did  Mr.  Woldson  ask  for 
any  change  of  the  original  plans  or  specifica- 
tions. All  Mr.  Woldson  tvanted  or  ever  demanded 
was  that  the  ditches  ie  cleaned  out  as  originally 
provided  for.  When  the  conmiissioners  advis- 
ed that  they  would  not  clean  out  the  ditches,  Mr. 
Woldson  notified  them  that  if  they  would  not  do 
so  he  would  and  charge  the  same  to  the  district. 
In  1940,  at  an  expense  of  $1502.41,  he  did  enough 
work  so  that  ninety  acres  of  land  was  reclaimed. 

The  commissioners  imposed  maintenance  taxes 
on  the  land  not  drained  in  the  sum  of  $1477.97. 
Had  they  drained  it  when  it  was  requested  Mr. 
Woldson  would  have  had  the  entire  221.86  acres 
which  was  worth  $10.00  per  acre  for  its  use,  crop- 
ped, and  he  lost  that  much  because  of  the  refusal 
of  the  commissioners  to  drain  said  land,  in  addi- 
tion to  having  lost  the  taxes  on  it.  He  also  was  put 
to  the  additional  expense  of  $1502.41  for  clean- 
ing out  the  ditches  so  ho  could  use  one  hundred 
acres. 
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During  all  of  this  time,  although  this  land  was 
never  drained,  the  district  had  assessed  and  col- 
lected $4080.00  for  maintenance  purposes  alone. 
The  total  amount  of  damage  which  plaintiff  al- 
leged against  the  defendants  was  $7049.93  and 
asks  for  judgment  against  them  in  that  amount. 
A  very  remarkable  answer  was  filed  in  the  case, 
admitting  part  of  the  allegations  and  denying 
others,  among  other  things  alleging  that  Mr. 
Woldson  was  at  one  time  the  owner  of  some  of 
the  bonds  of  the  district  and  as  a  bond  holder  had 
asked  the  court  to  order  all  the  maintenance 
work  done  in  the  entire  district.  The  court  at 
that  time  refused  to  do  so,  reserving  to  him  the 
right  at  any  time  to  renew  the  motion.  They 
then  alleged  that  they  put  on  record  minutes  sta- 
ting that  the  plaintiff's  land  was  not  worth  the 
cost  of  draining  the  same  at  the  expense  of  the 
district,  and  that  plaintiff's  land  could  not  be 
successfully  drained,  and  that  they  would  not 
spend  any  more  money  draining  it.  (Pages  42  and 
43). 

The  commissioners  admitted  they  told  Mr. 
Woldson  they  would  not  clean  out  the  ditches, 
page  42,  the  answer  being : 

"Admit  that  they  notified  the  plaintiff 
that  they  w^ould  not  proceed  with  the  drain- 
ing of  land  and  that  they  would  not  further 
clean  out  ditches  on  the  land  of  the  plaintiff, 
etc." 
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They  admit  that  they  had  assessed  and  collect- 
ed $4080.00  for  maintenance  purposes  from  this 
land  and  that  it  has  not  been  drained  so  that  it 
could  be  cultivated.  They  then  set  forth  that  cer- 
tain land  above  plaintiff's  land  was  higher  than 
plaintiff's  land  and  that  the  draining  of  the 
water  off  plaintiff's  lands  had  made  an  excep- 
tionally dry  condition  in  the  adjoining  land ;  that 
said  dry  condition  has  lowered  the  water  in  the 
land  adjoining  the  lands  claimed  to  be  owned  by 
plaintiff  to  a  depth  of  sixteen  feet  heloiv  the 
ground  level  of  said  lands,  resulting  in  an  ex- 
ceptionally dry  condi(tion  of  said  adjoining^ 
lands;  that  the  adjoining  lands  are  higher  than 
plaintiff's  land  and  that  the  natural  drainage 
of  said  lands  is  towards  the  land  of  the  plaintiff, 
and  the  effect  of  the  increased  lowering  of  the 
main  ditch  has  resulted  in  great  damage  to  the 
adjacent  lands  whereas  no  beneficial  results 
have  heen  obtained  for  the  lands  claimed  to  he 
owned  hy  the  plaintiff. 

That  is  the  gist  of  the  defense  in  this  case. 
Defendants  Bauman  and  Copeland  owns  part 
of  this  land  they  say  is  being  damaged. 

In  the  answer,  among  other  things,  it  is  alleg- 
ed that  the  plaintiff  could  have  applied  to  the 
court  to  have  new  plans  made  for  the  lowering 
of  the  ditches  through  his  land,  etc.,  and  that 
the  same  could  have  been  heard  and  determined. 
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We  repeat  that  the  plaintiff  does  not  want  any 
change  in  the  plans  and  specifications.  He  has 
never  requested  it;  does  not  request  it  in  this 
proceeding,  and  only  asks  that  the  ditches  as 
installed — the  district,  and  by  the  district  be 
kept  cleaned  out  so  water  can  run  through  them 
and  the  land  drained. 

They  also  allege  a  large  expenditure  of  money 
on  ditches  which  they  claimed  were  for  plain- 
tiff's benefit,  but  upon  the  hearing  it  was  shown 
conclusively  that  this  money  was  not  expended 
for  the  benefit  of  the  plaintiff  but  for  all  of  the 
people  in  that  section  of  the  district,  and  the 
court  denied  the  admission  of  that  evidence. 

The  court  made  no  findings  of  fact  upon  the  is- 
sues involved.  The  findings  of  fact  appear  on 
pages  74  to  76,  wherein  it  finds:  (1)  The  diver- 
sity of  citizenship  and  the  amount  involved;  (2) 
that  there  has  been  considerable  litigation  re- 
garding the  drainage  of  this  land,  and  when  the 
defendants  qualified;  and  (3)  that  the  defend- 
ants have  not  been  guilty  of  malfealsance, 
misfeasance  or  non-feasance  in  their  conduct  as 
commissioners  and  are  not  liable  personally  for 
mistakes  or  honest  intentions  or  errors  in  judg- 
ment. That  is  a  conclusion  of  law.  Nowhere 
does  it  find  what  the  facts  are  or  what  has  been 
done  by  these  commissioners,  or  what  has  not 
not  been  done  by  them,  and  the  court,  in  render- 
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ing  the  opinion  and  deciding  the  case,  decided  it 
upon  the  question  that  in  his  opinion  the  com- 
missioners had  a  discretion  in  cleaning  out  the 
ditches  and  in  doing  the  work,  or  not  doing  the 
work,  to  drain  the  land  as  they  in  their  opinion 
thought  best.  It  is  the  plaintiff's  contention 
that  the  statute  and  the  law  imposes  an  absolute, 
mandatory  duty  upon  the  defendants  to  clean 
out  the  ditches  to  the  depth  and  the  extent  they 
were  originally  designed,  and  that  they  have  no 
right  to  say  that  in  their  opinion  the  plaintiff's 
lands  are  not  worth  draining;  neither  do  they 
have  any  right  to  say  that  the  court  erred  in  the 
various  judgments  and  decrees  entered,  directing 
the  commissioners  to  do  this  work. 

It  is  a  further  contention  of  the  plaintiff  that 
the  state  court  having  adjudged  that  this  work 
should  be  done,  and  having  adjudged  that  the 
ditches  should  be  cleaned  out,  and  the  assess- 
ments having  been  made  upon  that  basis,  that 
the  right  to  have  this  done  is  res  adjudicata  and 
the  defendants  cannot  defend  upon  a  claim  that 
they  can  exercise  their  judgment  instead  of  fol- 
lowing the  decision  of  the  court  made  upon  hear- 
ings in  the  proceedings  when  the  parties  submit- 
ted the  matter  to  the  State  court  and  secured  a 
final  and  binding  judgment  in  the  matter. 

EVIDENCE 

In  our  opinion  the  evidence  in  this  case  is  con- 
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elusive  that  the  defendants  did  not  do  what  the 
law  requires  them  to  do  and  keep  the  ditches 
cleaned  out  and  drain  this  land,  but  wilfully  re- 
fused to  do  so.  The  history  of  this  district  shows 
that  this  land  was  low  and  was  not  to  be  assessed 
until  after  it  was  reclaimed.  The  District  ori- 
ginally was  brought  into  existence  in  1920.  The 
decree  approving  the  supplemental  report  af- 
fecting this  particular  land  was  not  entered  un- 
til AugTist  20,  1924.  Exhibit  17,  pp.  215-255. 
This  decree  shows  that  it  was  entered  on  condi- 
tion that  the  ditches  be  cleaned  out  and  improv- 
ed after  objections  had  been  made  to  it.  Pages 
253  and  254,  where  the  decree  specifically  pro- 
vides for  cleaning  out  and  deepening  the  ditch- 
es. 

A  stipulation  had  been  entered  into  that  this 
would  be  done  and  upon  that  stipuation  the  ob- 
jections were  overruled.  The  stipulation  is  set 
out  on  pages  213  and  214. 

That  decree  was  not  complied  with  and  in 
December  the  land  owners  sought  to  set  aside  the 
same  because  the  ditches  had  not  been  cleaned 
out.  Exhibit  17,  pages  208-212.  This  petition  was 
filed  December  13,  1924. 

On  March  16,  1925,  a  stipulation  was  filed  re- 
lative thereto.  Exhibit  15,  pages  194  to  197.  An 
answer  was  filed  March  7, 1925,  Exhibit  15,  pag- 
es 196  to  201.      Findings  of  fact  and  conclusions 
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of  law  were  entered  on  this,  Exhibit  16,  pages 
202  to  207. 

Neither  of  these  orders  were  complied  with. 
This  appears  in  Exhibit  12,  pages  171. 

Notwithstanding  all  of  these  various  orders 
and  decrees  made  upon  the  hearings,  the  commis- 
sioners refused  to  do  the  work  of  cleaning  out 
these  ditches.  Martin  Woldson  secured  title  to 
this  land  in  1932,  and  he  appeared  before  the 
board  many  times  trying  to  get  them  to  clean  out 
the  ditches.  Exhibit  4,  page  115  (testimony  of 
John  Davidson)  ;  page  118,  where  he  testified  as 
to  Woldson 's  appearance: 

*'Q.  How  many  times?  A.  Time  and  time 
again." 

On  page  312,  in  the  testimony  of  Mr.  Wold- 
son, as  follows: 

(Mr.  Woldson  "A.  Well,  I  was  talking  with 
them  from  time  to  time  every  year  trying  to 
get  them  to  do  something  to  drain  the  land 
and  they  would  do  some  from  time  to  time  but 
a  very  little,  and  in  1939  I  believe  they  did 
more  that  year  than  they  ever  did  at  one  time 
before." 

He  wrote  the  district  various  letters;  Exhibit 
4,  pages  115-117  was  written  January  26th,  1940, 
in  which  he  stated  that  from  time  to  time  he 
had  written  them  about  these  conditions.  In 
this  letter  he  called  attention  to  a  new  style  pump 
that  he  thought  could  be  purchased  and  used  more 
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economically.  This  was  afterwards  done.  At 
the  time  this  letter  was  written  the  present  de- 
fendants were  the  commissioners  of  that  dis- 
trict. In  May,  1940,  he  wrote  the  defendants, 
Exhibit  2,  pages  109  to  111,  calling  attention  to 
the  fact  that  a  resolution  had  been  passed  to  ex- 
empt the  land  from  assessments  until  it  could 
be  made  subject  to  cultivation ;  that  such  was  not 
done,  and  that  he  demanded  that  the  maintenan- 
ce work  be  done. 

To  this  the  commissioners  replied  by  putting 
on  their  record  a  statement  that  to  clean  out  the 
ditches  would  be  more  than  the  land  was  worth, 
etc.  Exliibit  3,  pages  112, 113.  A  few  days  later 
they  notified  Mr.  Woldson  they  would*  not  be  re- 
ponsible  for  any  expenses  he  incurred  in  clean- 
ing out  the  ditches. 

On  September  14th  he  wrote  them  again  call- 
ing attention  to  the  fact  that  slides  had  occurred, 
the  conditions  had  existed,  and  that  something 
should  be  done.      Exhibit  7,  pages  129  to  131. 

In  November  he  sent  them  a  copy  of  his  state- 
ment. In  the  meantime,  after  Mr.  Woldson 
write  them  the  letter  in  January,  1940,  they  pass- 
ed a  resolution  that  no  more  work  would  be  done 
in  the  Mirror  Lake  district.  Mr.  Davidson,  sec- 
retary, testified  as  to  the  minutes,  as  follows : 

''Q.     The  minutes  of  February  5,  1940,  I 
call  your  attention  to  those  minutes  to  which 
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a  certain  amendment  was  added,  this  amend- 
ment was  offered  by  Mr,  Bauman  that  the 
drainage  District  Number  1  would  do  no  more 
work  in  Mirror  Lake  laterals  from  then  on. 

"A.     It  was  made  by  Mr.  Bauman. 

"Q.    What  was  done  with  that  resolution? 

"A,    It  was  carried. 
At  their  meeting  on  June  28th,  1938,  an  order 
was  entered  that  the  ditches  be  cleaned  out,  Dav- 
idson, page  125,  testified : 

"In  1938,  calling  your  attention  to  the  min- 
utes of  June  28,  1938,  was  the  arrangement  or 
the  question  of  cleaning  the  ditches  again  ta- 
ken up? 

"A.  It  was  ordered." 
Mr.  Woldson  had  had  the  matter  of  cleaning 
the  ditches  up  with  them  since  1938  on  down. 
Page  124.  After  the  meeting  of  February  15th 
1940,  and  in  August,  1940,  they  apparently  had 
a  change  of  heart  and  they  agreed  to  do  the  work 
if  Woldson  would  cash  the  maintenance  war- 
rants : 

"(Mr.  Davidson)  A.  Yes  the  meeting  of 
August  10,  1940,  a  letter  from  Mr.  Woldson  in 
regard  to  cleaning  the  main  ditch  was  read. 
The  same  was  ordered  done  pro^dded  Mr. 
Woldson  would  cash  the  1941  maintenance 
warrants. ' ' 

Mr.  Woldson  wrote  them,  calling  attention  to 
the  water  data  from  April  26th,  1939  to  January 
1,  1940.  It  shows  that  it  took  only  six  days  to 
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pump  all  of  the  water  out  of  Mirror  Lake.  Ex- 
hibit 6,  pages  127,  128. 

Bauman  then  agreed  to  clean  out  the  ditches. 
He  did  not  do  so  and  in  September,  1940,  Mr. 
Woldson  wrote  him,  Exhibit  7,  page  129. 

Mr.  Woldson  then  proceeded  to  do  the  work 
himself  and  afterwards  sent  them  the  bill  there- 
for, which  appears  as  a  part  of  Plaintiff's  Ex- 
hibit 8. 

Because  of  these  slides  and  obstructions  being 
in  the  ditches  the  water  stood  about  bank  full  in 
the  ditches.  The  ditches  were  shallow,  running 
from  a  few  feet  through  Woldson 's  land  to  about 
eight  or  nine  feet  at  the  sump  which  was  a  mile 
or  two  below  Mr.  Woldson 's  land.  When  Mr. 
Woldson  cleaned  out  the  ditches,  the  water 
level  dropped  V/z  to  2  feet,  and  because  Mr. 
Woldson  cleaned  these  ditches  he  was  able  to  and 
did  get  plowed  and  in  cultivation  from  90  to  100 
acres  of  land  which  produced  good  crops.  (Pages 
143,  135,  136,  264,  265,  269,  274,  275,  281,  282, 
291,  292,  301,  302  and  325.) 

Before  they  started  to  clean  out  these  ditches 
they  w^ere  all  caved  in,  had  weeds,  cattails,  and 
other  debris  in  them.  (Pages  259,  273,  274,  283, 
289,  290,  275  and  315.) 

The  rim  ditch  was  put  in  for  the  purpose  of 
catching  the  water  that  seeped  down  from  the 
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hills,  carrying  it  off  and  delivering  it  below 
Woldson's  land.  (Pages  141,  142,  272,  276,  and 
300.)  This  rim  ditch  was  filled  up  for  many 
years,  up  until  1939  or  1940,  when  it  was  clean- 
ed out  for  the  first  time.  (Pages  276,  278,  289, 
290,  300  and  315. )  It  would  not  carry  water  in 
the  fall  of  1939,  page  296. 

A.  B.  Ashby  testified  as  follows.  Page  383 : 

"If  you  allow  the  water  to  stand  in  them, 
do  they  fill  up  with  muck  and  debris  ? 

"A.     That  is  right." 

J.  H.  Cave,  the  engineer  who  built  the  district 

and  who  testified  for  the  defendants,  stated : 

' '  Q.  You  even  have  to  redig  them  and  open 
them  up  so  that  the  sun  can  get  to  them  and 
harden  the  banks  so  that  they  will  stand  up. 

"A.  That  is  correct.  *  *  *  You  see  that  stuff 
was  just  about  like  water. 

"  Q.  It  was  slimy.     A.  Yes  sir. 

"Q.  It  takes  a  long  time  to  get  that  to  har- 
den, 

'*A.    Yes  sir. 

''Q.  To  solidify  at  all.     Yes  sir." 

All  of  plaintiff's  witnesses  testified  to  the 
same  condition,  (Davidson,  page  136.  Pages 
263,  315,  324,  325,  359  and  360.) 

The  water  was  not  kept  off  this  land  at  all  un- 
til 1939.  (Pages  335  and  336. 
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The  land  of  Bauman  and  Copeland  is  above 
Woldson's  land.  The  district  comprises  ap- 
proximately 4400  acres,  page  159.  About  half 
of  the  length  of  the  large  ditch,  referred  to  as  the 
main  lateral,  is  above  Woldson's  land  and  drains 
into  it.  (Pages  159, 188,  333,  340,  406,  407,  157 
and  158.) 

Tules  and  weeds  grow  in  the  ditches  and  inter- 
fere with  the  drainage  if  not  cleaned  out.  (Pag- 
es 257,  289,  290,  301,  274  and  314.) 

These  lateral  ditches  are  dug  by  drag  line  and 
it  is  customary  to  clean  them  out  yearly,  especial- 
ly where  the  ditch  is  shallow  and  the  water  fall 
slight,  and  the  only  way  it  can  be  done  is  by  a 
dragline  and  using  a  clam  shell  where  sheet  pil- 
ing or  spiling  have  been  driven.  (Pages  157, 
260,  262,  295,  296  and  297.  The  district  owned 
a  drag  line,  page  317. 

If  these  ditches  were  not  kept  open  they  filled 
up  and  the  water  table  rises,  making  the  land  soft 
and  water  stands  on  the  land,  as  well  as  causes 
the  ditches  to  slide  in.     (Page  156,  260,  273,  and 

283). 

Woldson's  land  is  practically  level.  The  two 
defendants  had  land  above  the  plaintiff  and  in 
the  Answer  claimed  it  was  making  their  land 
too  dry  and  gave  that  as  one  of  the  reasons  they 
did  not  drain  Woldson's  land.  Bauman  made 
this  statement  to  Mr.  Morkelberg : 
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'*Q.  What  did  Mr.  Bauman  say?  A.  He 
said  that  by  lowering  this  main  ditch  it  would 
make  it  too  dry  in  his  part  of  the  country. 
(Page  277). 

Robert  Nelson,  page  284,  testified: 

"Q.  Have  3"ou  had  any  conversation  with 
Mr.  Bauman  to  the  effect  that  the  draining  of 
this  water  would  have  on  his  land  ? 

"A.  Just  talking  this  Summer  and  he  said 
it  would  affect  his  higher  land." 

The  Answer  alleges  substantially  the  same, 
pages  52  and  53: 

''The  effect  of  the  increased  lowering  of 
the  main  ditch  has  resulted  in  great  damage 
to  the  adjacent  lands,  etc." 

If  you  do  not  remove  the  slides  it  keeps  the 
water  higher  in  the  ditch  and  each  of  the  slides 
hold  the  water  up  from  eighteen  inches  to  two 
feet.  (Pages  257,  258,  273,  283,  294,  and  300). 
When  the  slides  are  removed  it  lowers  the  wat- 
er and  the  land  dries  out,  page  274.  None  of 
the  ditches  through  Mr.  Woldson's  land  had 
been  touched  for  many  years  until  1939.  The 
so-called  main  lateral  had  been  cleaned  out 
at  various  times  to  his  lands  but  at  no  time  was 
it  cleaned  out  through  his  land  so  that  the  wat- 
er would  flow.  In  the  Fall  of  1939  the  district 
employed  Mr.  Farnum.  Up  until  that  time 
the  dragline  only  went  to  where  the  ditch  turn- 
ed northeast  and  not  beyond  there,  Page  312. 
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Mr.  Farniim  and  Mr.  Littlefield  testified  for 
the  plaintiff  and  were  both  experienced  drag- 
line operators.  Mr.  Farniim  cleaned  out  the 
main  lateral  clear  from  the  booster  pump  about 
a  half  mile  towards  Bauman's  place  and  then 
went  around  the  main  ditch  and  part  of  the  lat- 
erals. The  laterals  were  so  sloughed  in  and 
filled  up  he  could  hardly  find  them  and  there 
had  been  no  work  done  on  them  for  years.  Page 
289.  The  lim  ditch  was  not  in  a  condition  so  it 
would  carry  any  water.  P.  290.  He  was  hired 
by  the  district  officers  to  do  the  work  of  clean- 
ing out  these  ditches.  While  he  was  on  it  and 
as  he  started  On  the  ditch  towards  the  Great 
Northern  Trestle,  he  was  notified  by  Bauman 
that  the  district  would  not  pay  for  any  work 
beyond  that  trestle.  PP.  293-295.  As  the 
ditches  had  not  been  cleaned  out  for  many 
years,  of  course  they  would  not  stand  up  in 
many  places,  page  316.  It  was  necessary  to 
go  through  these  ditches  again  the  next  spring 
and  clean  them  out.  Mr.  Woldson  wrote  the 
commissioners  and  asked  them  to  do  the  work 
and  they  positively  refused.  They  now  claim 
that  they  later  did  do  some  work,  but  by  their 
own  orders  that  was  limited  to  two  days  time 
in  working  on  the  slides  in  the  fall  of  1940.  Ex- 
hibit 35,  Page  447.  They  refused  to  pay  Far- 
num  and  the  crew  for  the  work  that  they  had 
done  and  cut  their  bill  almost  in  half.  PP.  123. 
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Mr,  Littlefield  had  been  familiar  with  this 
district  since  1929  or  1930  and  he  had  worked 
there  in  the  year  1938  or  1939  and  again  in  1940 
and  1941,  The  work  that  had  formerly  been 
done  was  from  the  booster  pump  up  to  Bau- 
man's  in  the  main  lateral,  which  was  the  only 
ditch  that  had  been  worked  on  in  recent  years, 
P.  257,  He  found  the  main  ditch  filled  with 
slides  and  he  removed  them,  PP,  257,  258 
and  274.  The  main  lateral  running  under  the 
Great  Northern  Trestle  was  full  of  weeds  and 
silt  and  he  cleaned  that  out,  P,  258,  There 
were  four  dragline  laterals  in  the  district.  They 
were  two  and  a  half  to  four  feet  deep  and  ten 
to  twelve  feet  across.  They  had  slides  in  them. 
PP.  274,  289  and  290.  These  slides,  growth, 
etc.,  raised  the  water  table  and  made  the  land 
wet,  P.  273.  The  ditches  also  had  lots  of  weeds 
growing  in  them.  PP.  275,  260,  290,  and  291. 
The  slides  were  in  the  main  laterals  when  he 
went  there  in  1940.  He  testified  that  it  is  a 
common  thing  to  find  slides  in  drainage  dis- 
tricts and  that  it  would  be  a  proper  thing  to  put 
sheet  piling  to  keep  out  these  slides  as  it  would 
only  take  about  three  hundred  feet  for  that 
kind  of  work,  PP.  261  and  262 ;  that  there  was 
seven  or  eight  hundred  feet  of  this  kind  of  sheet 
piling  near  the  outlet  and  on  Bauman's  land 
there  is  about  two  hundred  feet  of  it.  The  main 
lateral  is  five  or  six  miles  long  with  a  slight 
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fall.      Mr.  Littlefield  gave  as  his  opinion  that 
sheet  piling  would  take  care  of  the  slides.  P.  264. 

As  soon  as  the  work  was  done  the  land  dried 
up  and  much  more  of  it  is  formed  and  crops 
are  growing  on  it.  PP.  264,  265  and  275. 

Littlefield  worked  for  the  district  in  1940  but 
the  district  only  cleaned  out  the  main  ditch,  P. 
266.  The  work  for  Woldson  was  on  the  later- 
als. He  said  you  could  shut  off  the  slides  by 
cribbing  which  is  the  same  as  sheet  piling.  P. 
278. 

Farnum  testified,  PP.  286  to  297,  that  he  had 
run  a  dragline  there  in  the  years  1939  and  1941. 
In  1941  he  was  working  for  Mr.  Woldson.  The 
district  hired  him  in  1938  and  1939.  First  he 
had  to  get  the  dragline  and  he  then  went 
around  these  various  dragline  ditches,  P.  290. 

He  testified: 

"Q.  Could  you  state  whether  or  not  there  had 
been  work  done  in  these  ditches,  from 
your  experience? 

'*  A.  It  had  not  been  for  several  years. 

*'Q.  What  was  the  character  of  the  growth  in 
there  ? 

"A.  Cat-tails  that  had  grown  up  there  years 
before  were  laying  there  dead.  *  *  * 

"A.  Plenty  of  all  kinds  of  weeds. 
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''Q.  In  regard  to  the  rim  ditch  what  did  you 
find  there  1 

"A.  It  was  sloughed  in  places.  *  *  * 

*'A.  It  was  not   fit   to   carry  water.   It  was 
sloughed  in  and  had  weed  growth  in  it. 

"Q.  These  lateral  ditches,  were  they  the  same? 

"A.  Yes  sir." 

The  witness  testified  he  had  started  the  work 
late  in  the  fall,  about  the  25th  of  October.  All 
parties  agreed  that  the  dry  time  of  the  year  is 
the  best  to  do  the  work,  P.  291.  When  asked  why, 
he  said : 

''The  banks  will  turn  out  and  stay  lighter, 
they  won't  cave  in  so  quick. 

"If  the  water  is  drained  out  at  that  time 
what  effect  does  it  have  on  the  bank  ? 

"A.  It  stays  drier  and  firm,  it  doesn't  cave 
in  so  much." 

He  then  testified  that  the  land  was  not  in  con- 
dition to  be  farmed  there,  but  when  he  was  there 
in  1940  lots  of  it  was  being  farmed.  P.  291.  When 
asked  if  any  member  of  the  board  had  told  him 
not  to  go  ahead  with  the  work  after  he  had  been 
employed,  he  said : 

"Mr.  Bauman  told  me  plainly  after  I  turned 
a  certain  corner  they  would  not  pay  any  more 
of  the  expenses. 

"Q.  What  corner  was  thaf?  A.  The  bend 
up  by  the  Great  Northern  track."  P.  292. 
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He  then  testified  that  from  his  experience 
you  could  put  in  spiling ;  that  he  had  driven  lots 
of  it  and  that  there  was  lots  of  it  in  the  district, 
and  that  it  would  cut  off  these  slides,  P.  293. 

All  the  witnesses  testified  there  was  no  dispute 
on  the  fact  that  the  reasonable  rental  value  of 
land  was  $10.00  per  acre  when  the  land  had  been 
drained,  PP.  297,  298,  299  and  308. 

Something  was  said  about  some  spring  holes  in 
the  district,  but  it  was  showm  that  they  were  com- 
mon and  that  they  were  easily  cut  off  and 
drained,  P.  306. 

Mr.  Woldson  had  been  a  contractor  all  of  his 
life,  and  he  testified  that  the  bill  he  submitted. 
Exhibit  20,  was  j)roper ;  that  he  had  paid  all  the 
bills  and  that  it  was  a  necessary  expense  in  doing 
this  work,  which  he  had  done  after  the  commis- 
sioners refused.  He  testified  that  Copeland  gave 
his  reason  for  refusing  to  drain  the  land  as  fol- 
lows : 

"A.  He  told  me  that  that  land  was  operated 
by  Mr,  Zimmerman  and  Mrs.  Morrison  and 
that  they  had  lost  everything  they  had  put  in 
it  and  there  was  no  reason  why  I  should  do  the 
same. 

"Q.  What  did  you  say?  A.  I  asked  him  if 
he  thought  it  w^as  fair  to  a  man  who  paid  his 
taxes  that  he  should  not  have  his  land  drained, 
he  said  that  he  had  to  please  those  that  helped 
to  promote  him  and  to  elect  him  commis- 
sioner." P.  320. 
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Neither  Baiiman  nor  Copeland  denied  the 
statements  which  witnesses  said  they  had  made. 
This  land  is  the  best  land  in  the  valley  when 
drained,  P.  323.  Adjoining  lands  that  have  been 
drained  produce  excellent  crops,  justifying  a 
rental  of  from  $15.00  to  $20.00  per  acre. 

Mr.  Woldson  testified  that  from  his  experience 
a  few  spiling  would  block  these  slides,  P.  323,  his 
answer  being: 

"A.  A  man  could  drive  a  few  spiling  to  take 
care  of  it  the  same  as  we  did  in  the  other 
place." 

He  testified  the  same  condition  existed  on 
Bamnan's  land  and  it  was  done  there.  Besides 
that,  in  other  places  where  it  was  bad  they  had 
put  in  pipe.  The  entire  distance  where  these 
slides  occur  do  not  exceed  three  hundred  feet,  P. 
324. 

If  the  ditches  were  cleaned  out  in  July  and 
August  the  banks  would  harden  and  become 
staple,  PP.  324  and  325,  and  it  would  only  take  a 
year  or  so  of  keeping  the  ditches  cleaned  out  be- 
fore they  would  stand  up,  PP.  325  and  326. 

Something  was  said  about  Mr.  Woldson  being 
the  original  contractor  but  he  took  that  on  a 
unit  basis  and  did  the  work  as  he  has  directed, 
P.  330. 

Mr.  Woldson  asked  the  commissioners  to  either 
drain  his  land  or  cancel  his  assessments  for  the 
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maintenance  of  it,  P.  331. 

Bauman's  land  is  higher  than  Mr.  Woldson's 
land,  P.  333. 

In  Woldson's  opinion  the  water  from  the  so- 
called  springs  is  seepage  from  the  foothills, 
P.  333. 

Something  was  said  about  a  new  type  pump 
that  was  put  in  in  1940.  He  wrote  the  commis- 
sioners, Exhibit  4,  on  January  26th,  1940,  and 
suggested  putting  this  pump  in,  which  has  work- 
ed very  satisfactorily,  as  it  is  an  automatic  pump. 

Exhibit  24  was  a  map  drawn  by  J.  H.  Cave, 
the  engineer  for  the  district  originally,  and 
showed  these  main  dragline  laterals  as  having 
been  originally  projected  for  building  in  the  dis- 
trict, and  showed  Mud  Lake,  PP.  355,  356.  It  was 
originally  planned  for  iDumping  the  Mirror  Lake 
district.  They  knew  at  that  time  they  had  to 
wait  until  Mirror  and  Frye  Lakes  drained  out 
before  they  put  the  ditches  in  and  that  it  would 
be  a  mud  bottom,  PP.  358,  359. 

Cave  sustained  the  plaintiff's  contention  all 
the  way  through  that  Lateral  5,  which  is  referred 
to  as  the  Rim  ditch,  was  put  in  to  carry  off  the 
water  from  the  foothills. 

Mr.  Cave  further  testified  that  during  high 
water  there  is  no  drainage  out  of  the  district  at 
the  outlet.  P.  362. 
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The  conmiissioners  were  on  the  stand  and 
made  a  very  peculiar  showing.  Copeland  stated 
that  in  his  opinion  75%  of  all  the  maintenance 
in  the  district  was  spent  in  the  Mirror  Lake  dis- 
trict, but  when  it  was  checked  as  to  how  much 
was  spent  they  estimated  $1,000.  The  trouble  was 
he  was  trying  to  charge  to  Woldson's  land  all  of 
the  expense  for  draining  this  entire  district, 
which  takes  in  Sections  4,  5,  28,  33  and  the  South 
Half  of  32,  and  drains  about  3500  acres,  PP.  406, 
407,  Plaintiff's  Exhibit  24. 

Defendant  Copeland  claimed  they  used  the 
dragline  in  doing  the  work  in  1940,  but  he  ad- 
mitted that  they  had  limited  the  time  to  two 
days,  PP.  410  and  411,  and  their  resolution 
showed  that  such  was  the  fact.  Ex.  35-P,  447. 
They  even  admitted  that  it  only  takes  a  few  slides 
of  that  kind  to  boost  the  water  to  the  surface  of 
the  ground,  PP.  410,  411  that  the  new  pumps 
were  put  in  the  Winter  of  1940  and  1941,  PP. 
411,  412 ;  that  he  never  had  any  experience  with 
putting  in  sheet  piling,  never  went  over  to  see 
where  the  plowing  on  any  of  this  land  was  being 
carried  on  or  what  its  condition  was,  P.  414.  He 
didn't  even  remember  passing  the  resolution  that 
the  land  was  not  worth  the  expense  of  drainage, 
P.  414.  He  said  he  was  never  there  prior  to  the 
time  the  dragline  was  on  it  in  1940,  and  did  not 
know  if  it  was  capable  of  being  plowed  or  not, 
nor  did  he  know  how  high  the  water  stood  in  the 
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ditches  before  the  dragline  went  through,  PP. 
414,  416.  The  drag  line  was  not  there  until  the 
Fall  of  1940  and  much  of  the  land  had  been 
plowed  there  that  Spring  and  Summer.  He 
didn't  even  know  the  water  had  been  getting 
lower  since  they  started  to  open  the  ditches  in 
1939,  and  thought  all  the  laterals  had  been 
cleaned  out  in  1939,  P.  406.  He  was  one  of  the 
commissioners  who  put  on  the  record  the  fact 
that  this  ground  was  worthless. 

Bauman's  testimony  was  about  the  same.  He 
did  not  know  anything  about  this  part  of  the 
district : 

"A.  I  have  not  been  in  the  southern  end  any 
great  extent  only  between  the  subway  and 
where  Oscar  Davis  goes  into  his  place,  that  is 
very  swampy. ' '  P.  419. 

He  was  not  over  this  in  1941,  PP.  418,  419.  He 
knew  it  had  been  a  swamp  before  1939.  He  ad- 
mitted the  rim  ditch  was  there  to  catch  the  water 
coming  down  from  the  hills,  P.  420.  After  the 
water  drains  down  the  main  lateral  to  the  sump 
they  raise  it  eight  or  nine  feet  to  get  it  into  the 
main  ditch. 

ASSIGNMENTS  OF  ERROR 

The  appellant  has  designated  in  the  appeal 
herein  the  points  upon  which  he  expected  to 
rely  being  set  forth  as  1,  2,  3,  4,  5,  6,  7,  8,  9, 10, 11, 
12,   13,  14  and  15,  being  the  Assignments  of 
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Error  set  forth,  appearing  on  pages  85  to  91,  in- 
clusive, of  the  transcript  of  the  record. 

A  number  of  the  assignments  of  error  can  be 
grouped  and  argued  together  as  the  argument 
applying  to  any  one  of  them  will  apply  to  all. 

I. 

Assignments  of  Errors  1,  3,  4,  6  and  7  can  all 
be  grouped  together.  These  Assignments  of 
Errors  are  on  the  ground  that  the  appellees  have 
failed  to  perform  a  statutory,  duty  imposed  up- 
on them  by  law,  which  is  mandatory,  and  that 
therefore  they  are  liable  for  the  damages.  The 
undisputed  evidence  shows  that  the  ditches  were 
not  cleaned  out  and  the  land  of  plaintiff  was  not 
drained. 

11. 

Assignment  of  Error  No.  2.  This  Assignment 
is  based  upon  the  claim  that  by  the  decrees  of  the 
state  court,  set  forth  in  the  evidence,  it  was  ad- 
judged that  the  owners  of  the  land  were  entitled 
to  have  the  ditches  cleaned  out  and  the  land 
drained,  and  that  said  matter  is  res  adjudicata, 
and  therefore  the  plaintiff  is  entitled  to  a  find- 
ing thereon  in  his  favor. 

III. 

Assignments  of  Errors  Nos.  5  and  15.  These 
are  based  upon  the  claim  that  as  the  record 
shows,  Woldson  lost  the  use  of  this  land  for  the 
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time  complained  of  and  that  the  undisputed  evi- 
dence is  that  it  was  worth  $10.00  per  acre,  and  he 
is  entitled  to  that  as  damages;  that  it  shows  he 
was  required  to  pay  maintenance  assessments, 
and  the  defendants  refused  to  maintain  or  drain 
his  land,  and  he  is  entitled  to  recover  the  assess- 
ments paid  which  have  been  lost  to  him,  and  that 
as  he  was  required  to  do  the  work  himself 
in  order  to  get  the  land  drained,  and  thereby  did 
drain  approximately  100  acres  of  it,  he  is  entitled 
to  the  money  which  he  expended  in  reducing  the 
damages,  and  which  expenditure  was  for  services 
the  defendant  should  have  performed. 

IV. 

Assignments  of  Errors  Nos.  8,  9,  10  and  11, 
can  be  grouped  together  as  they  cover  the  same 
proposition,  that  the  findings  of  fact  are  not 
such  but  are  conclusions  of  law,  and  they  are  not 
sustained  by  either  the  evidence  or  the  law. 

V. 

Assignments  of  Errors  Nos.  12, 13  and  14,  can 
all  be  grouped  together  as  it  is  our  contention 
that  the  court  has  failed  and  refused  to  find  on 
the  issues  presented  and  that  such  constituted 
error. 

Assignments  of  Errors  Nos.  8,  9, 10, 11, 12  and 
13  can  be  grouped  under  the  following  heading : 

"The  Court  failed  to  find  upon  the  facts  in- 
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volved,  and  that  the  findings  made  were  but  con- 
clusions of  law,  and  if  there  is  any  finding  of 
fact  included  therein,  it  is  not  sustained  by  any 
evidence.  As  this  covers  more  than  the  two  print- 
ed pages,  they  will  be  attached  as  Appendix  No. 
1  to  this  brief. 

Summary  of  Assignments  of  Errors  Nos.  8,  9, 
10,  11,  12  and  13: 

It  is  our  contention  that  under  the  law  of  the 
United  States  the  District  Judge  is  required  to 
find  upon  every  issue  involved.  Rule  52A  of  Dis- 
trict Courts,  adopted  by  the  United  States  Su- 
preme Court,  provides  as  follows : 

"In  all  actions  tried  upon  the  facts  without  a 
jury,  the  court  shall  find  the  facts  especially 
and  state  expressly  the  conclusions  of  law 
thereon,  and  direct  the  entry  of  the  appropri- 
ate judgment,  etc." 

It  is  our  contention  in  this  case  that  the  court 
failed  and  refused  to  make  findings  of  fact.  The 
appellant  cannot  be  said  to  be  derelict  in  this 
matter.  We  filed  objections  and  exceptions  to  the 
proposed  findings  and  set  forth  specifically  the 
reason  we  not  complain  on,  P.  70  to  84,  inclusive. 
In  that  we  asked  for  an  oral  hearing  on  the  mat- 
ter, P.  83.  The  objections  were  filed  January  19, 
1942,  and  summarily  overruled  by  the  court  on 
the  same  day,  and  a  hearing  was  refused  the  ap- 
pellant. 
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1!he  findings  of  fact  in  this  case,  in  our 
opinion,  do  not  constitute  findings  of  fact  and 
are  not  responsible  to  the  issues  involved.  The 
findings  of  fact  appear  on  pages  73  to  76,  inclu- 
sive. The  first  finding  is  on  Page  74,  and  it 
simply  finds  the  jurisdictional  matters.  Finding 
of  fact  No.  2  does  not  find  any  of  the  facts  in- 
volved, but  does  find  that  the  defendants  nor 
their  bondsman  are  not  liable  for  acts  of  omis- 
sion or  commission  of  defendants  prior  to  the 
date  of  their  qualification  as  commissioners  of 
said  district.  Plaintiff  has  never  contended  that 
they  were.  On  the  other  hand,  all  of  our  claim 
of  damages  was  for  matters  happening  since 
and  we  did  not  endeavor  to  prove  any  claim  of 
damages  prior  to  these  defendants  becoming 
officers  or  make  any  such  claim. 

Findings  of  Fact  No.  3  in  our  opinion  is  not 
a  finding  of  fact  but  is  a  conclusion  of  law.  It 
finds  that  the  defendants  have  not  been  guilty  of 
any  malfeasance,  misfeasance  or  non-feasance 
in  their  conduct  as  commissioners,  and  that  they 
are  not  personally  liable  for  mistakes  or  honest 
intentions  or  errors  in  judgment.  The  court  does 
not  find  what  they  did  do  or  what  they  did  not 
do.  He  concludes  as  a  matter  of  law  that  they 
are  not  guilty  of  these  acts  but  does  not  make 
a  finding  so  that  this  court  can  pass  upon  the 
question  as  to  what  these  parties  did.  In  our 
opinion  the  court  should  have  found  the  fact. 
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then  made  this  conclusion  of  law  from  the  facts 
found.  The  facts  to  be  found  were :  Did  the  de- 
fendants drain  this  land?  Did  they  keep  the 
ditches  open  1  Does  the  law  require  them  to  drain 
this  land?  Does  the  law  require  them  to  keep 
the  ditches  open?  Upon  finding  these  facts  and 
finding  of  the  conditions  as  they  actually  exist- 
ed, then  the  court  could  make  his  conclusions 
thereon,  but  the  trial  judge  has  not  furnished 
this  court  with  any  facts  especially  found  and 
separately  stated  as  required  by  this  section  of 
the  rule.  Dunn  v.  Trefry,  260  Fed.  147,  First 
Circuit  Court,  where  the  court  said  as  follows : 

"We  recognize  the  rule  that,  where  there  is 
a  conflict  of  testimony  and  the  credibility  of 
witnesses  is  involved,  the  finding  of  the 
District  Court  is  not  to  be  disturbed,  unless  it 
is  clearly  wrong.  But  where,  as  here,  these 
circumstances  are  not  present,  and  the  find- 
ing is  a  conclusion  from  admitted  facts,  we 
do  not  think  the  rule  applies. ' ' 

We  believe,  to  begin  with,  that  there  is  no  evi- 
dence from  which  the  conclusion  can  be  sus- 
tained in  this  case.  We  further  believe  that  the 
alleged  facts  are  nothing  but  conclusions  and 
the  court  has  refused  to  find  the  facts,  and  that, 
therefore,  the  law  had  not  been  complied  with. 
The  rule  quoted  is  very  largely  28  USCA,  Sec. 
764. 

Unquestionably,  the  intention  was  under  this 
I'ule  to  require  the  court  to  make  a  specific  find- 
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ing  upon  overy  question  of  fact  raised.  This  case 
falls  so  far  short  that  there  is  iu  reality  no  find- 
ing whatever. 

The  section  referred  to  has  been  passed  upon 
many  times  by  the  Federal  Court.  United  States 
V.  Stratton,  88  Fed.  54.  In  that  case  the  court 
said: 

''From  the  statement  given  above  of  the  pro- 
ceedings in  the  court  a  quo,  it  will  be  seen  that, 
while  an  attempt  was  made  to  comply  with  the 
proviscions  of  Section  7  above  quoted,  yet  there 
is  no  such  specific  finding  of  facts  as  to  ex- 
hibit exactly  the  services  for  tvJiich  the  claim- 
ant asks  compensation/' 

They  then  reversed  the  decision  of  the  court  be- 
low because  of  insufficiency  of  the  finding  of 
fact. 

This  is  not  new  in  this  Circuit  Court,  but  has 
long  since  been  passed  upon,  United  States  v. 
Kelly,  89  Fed.  946,  and  the  findings  were  very 
much  more  voluminous  than  here.  The  court 
says: 

'  'As  has  been  seen,  it  is  by  section  7  of  the  act 
made  the  duty  of  the  trial  court  to  set  forth 
the  facts  of  the  cause  specifically  in  its  find- 
ings, as  well  as  its  conclusions  upon  all  of  the 
questions  of  law  involved.  *  *  *  The  facts  upon 
which  the  court  concluded  that  the  defendant 
in  error  was  entitled  to  judgment  against  the 
plaintiff  in  error  are  not  stated  at  all." 

The  court  set  forth  what  the  findings  would 
amount  to  but  held  they  were  insufficient  and 
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reversed  the  case. 

In  this  case,  the  issues  raised  were: 

1.  That  the  laws  of  the  State  of  Idaho  im- 
posed certain  duties  upon  commissioners  of 
drainage  districts,  and 

3.  The  cour^  did  not  find  whether  these 
duties  were  imposed  upon  the  parties  or  not. 
It  just  found  the  conclusion  that  they  were  not 
guilty  of  malfeasance,  non-feasance,  etc.,  nor 
were  they  liable  for  mistakes,  etc.  The  court 
should  have  found  what  they  did  do  and  what 
they  did  not  do. 

We  allege  that  the  courts  of  Idaho  had  made 
specific  findings  and  entered  the  decrees,  ad- 
judging that  the  owners  of  the  land  were  entitled 
to  have  their  land  drained.  The  court  found  no- 
thing on  this  at  all.  We  allege  that  between  cer- 
tain times  the  land  was  not  drained.  The  court 
found  nothing  on  this  at  all.  We  made  demand 
upon  the  commissioners  and  they  refused  to 
drain  the  land,  and  put  on  record  a  notice  that 
they  would  not  drain  it.  The  court  found  nothing 
on  this  at  all.  It  seems  to  us  that  it  would  be 
taking  up  the  time  of  the  court  uselessly  to  fol- 
low this  farther.  If  such  a  finding  as  this 
can  support  the  issues  involved  herein,  which 
are  set  forth  in  the  general  statement,  then 
you  might  as  well  dispense  with  findings  alto- 
gether, as  these  findings  find  nothing.  If  the 
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court  had  set  forth  the  facts  and  then  found  the 
alleged  findings  as  conclusions  of  law,  there 
might  have  been  some  reason  for  it,  but  certain- 
ly there  is  none  as  findings  of  fact. 

Under  the  old  practice  the  court  was  not  re- 
quired to  make  special  findings  in  all  cases, 
particularh'  actions  at  law,  USCA  Title  28,  Par. 
773.  Under  that  rule  it  was  generally  held  that 
the  court  did  not  have  to  make  special  findings 
but  that  when  it  did  make  special  findings 
it  had  to  make  a  finding  upon  every  question 
involved.  Where  a  finding  is  required  and  it  is 
not  in  the  record,  the  case  will  be  reversed. 
Packer  v.  Whittier,  1st  Circuit,  91  Fed.  511. 
There  are  many  other  cases  upon  this  question, 
but  those  rules  are  old  and  well  established.  Rule 
52,  subdivision  A,  was  enacted  to  require  the 
findings,  does  require  the  findings,  and  where 
the  findings  have  not  been  made  requires  a  re- 
versal. In  this  case  the  findings  have  not  been 
made  and  therefore  the  case  should  be  reversed. 

O'Brien's  Manual  Fed.  Appellate  Procedure, 
Third  Ed.,  P.  17. 

AssigTiment  of  Error  No.  2,  is  as  follows: 

The  Court  erred  in  making  said  decree  for  the 
reason  that  the  undisputed  evidence  in  said 
cause  shows  that  by  the  decree  of  the  District 
Court  of  the  Eighth  Judicial  District  of  the 
State  of  Idaho,  in  and  for  Boundary  County, 
judgments  and  decrees  were  duly  entered  re- 


42 

quiring  the  land  of  the  plaintiff  to  be  drained 
and  requiring  the  Commissioners  of  Drainage 
District  No.  1  to  do  whatever  was  necessary 
to  drain  said  land  and  that  said  Commission- 
ers failed,  neglected  and  refused  to  do  so." 

This  Assignment  of  Error  is  simply  the  age 
old  and  oft  decided  principle  that  where  a  court 
of  competent  jurisdiction  has  once  passed  upon 
the  question  and  decided  it,  it  is  forever  at  rest 
and  can  never  be  raised  in  any  other  court  at 
any  time  or  place. 

The  Idaho  Codes  provide  fo  rthe  organization 
of  drainage  districts,  Sec.  41-2501  to  Sec. 
41-2609,  inclusive.  The  corporate  powers  given 
to  the  officers  are  as  follows : 

"Sec.  41-2501. — Any  portion  of  a  county  re- 
quiring drainage  or  diking,  or  both,  may  be 
organized  into  a  drainage  district,  and  when 
so  organized  such  district  and  the  board  of 
commissioners  hereinafter  provided  for  shall 
have  and  possess  the  power  herein  conferred 
by  law  upon  such  district  mid  board  of  com- 
missioners, etc." 

The  act  then  provides  fo  rthe  filing  of  a  peti- 
tion for  the  organization.  Sec.  41-2505 ;  provides 
for  the  filing  of  objections  upon  the  the  hear- 
ing, Sec.  41-2508;  provides  for  the  decree  or- 
ganizing the  district.  Sec.  41-2509 ;  proAides  for 
the  appointment  of  commissioners,  Sec.  41-2510 ; 
provides  for  the  appraisement  of  the  benefits 
and  damages.  Sec.  41-2514 ;  provides  for  changes 
being  made  in  the  plans  upon  application  of  the 
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petitioners  and  the  hearings  thereon,  Sec. 
41-2517,  41-2518;  provides  for  objections  and 
hearings  thereon,  Sec.  41-2520,  and  provides  for 
the  confirmation  of  the  hearing  and  for  find- 
ings and  decree  thereon.  This  provision  is  as 
follows : 

"41-2522.   FINDINGS  AND  DECREE.— If 

the  findings  be  awarded  against  the  validity 
of  the  proceedings  the  same  may  be  dismissed. 
If  the  findings  be  in  favor  of  the  validity  of 
the  proceedings,  the  court,  after  the  report 
shall  have  been  modified  to  conform  to  the 
findings,  or  if  there  be  no  remonstrances,  shall 
confirm  the  same,  and  the  order  of  confirma- 
tion shall  be  final  and  conclusive,  the  proposed 
work  shall  he  established  and  authorized  and 
the  proposed  assessments  approved  subject  to 
the  right  of  appeal  to  the  Supreme  Court/' 

The  act  then  provides  for  a  supplemental  re- 
port, Sec.  41-2523 ;  provides  for  an  appeal  to  the 
Supreme  court.  Sec.  41-2524 ;  provides  for  addi- 
tional levies  made  i  ntlie  same  manner  as  the 
first,  Sec.  41-2530,  and  provides  that  the  assess- 
ments may  be  contestable,  Sec.  41-2534. 

The  assessment  roll  being  final,  becomes  a  liei^ 
on  the  property.  Sec.  41-2535. 

The  assessments  are  entered  as  tax  liens.  Sec. 
41-2536. 

The  law  then  provides  for  the  duties  of  the  of- 
ficers, Sec.  41-2539,  as  follows: 

"All  drainage  districts  organized  under  the 
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provisions  of  this  chapter  shall  have  the  ri^ht 
of  eminent  domain,  *  *  *  to  build  and  main- 
tain drains,  canals,  sluices,  bulkheads,  water 
gates,  levees  and  embankments;  to  establish 
and  maintain  pumjying  plants  and  to  construct 
and  maintain  and  keep  in  repair  all  works 
requisite  and  necessary  to  the  end  that  the 
lands  in  the  district  may  he  reclaimed. 

It  then  provides  for  enlarging  other  works,  re- 
moving natural  obstructions,  and  doing  what- 
ever is  necessary  to  construct  the  works.  It  pro- 
^ddes  that  if  there  is  a  change  in  the  premises 
it  must  be  presented  to  the  District  Court,  Sec. 
41-2543,  which  provides  as  follows : 

"In  case  any  substantial  changes  in  said  sys- 
tem of  improvement,  or  the  manner  and  con- 
struction thereof,  shall  he  deemed  necessary 
hy  said  hoard  of  commissioners  at  any  time 
during  the  progTess  thereof,  and  the  \v^*itten 
consent  to  such  changes  can  not  be  procured 
from  said  landowners,  then  said  commissioners 
for  and  on  behalf  of  said  district,  shall  file  a 
petition  in  the  district  court  of  the  county 
within  which  said  district  is  located,  setting 
forth  therein  the  changes  which  they  deem 
necessary  to  be  made  in  the  plans  or  manner 
of  the  construction  of  said  improvement,  and 
praying  therein  to  be  permitted  to  make  such 
changes,  etc." 

It  then  provides  for  giving  notice  for  a  hearing 
thereon. 

As  before  stated,  when  the  original  drainage 
was  undertaken  part  of  the  land  was  swamp 
land  and  somewhat  submerged,   consisting  of 
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three  minor  lakes,  namely,  Mirror,  Frye  and 
Mud  Lakes.  Until  these  were  unwatered  the 
exact  condition  would  not  be  known,  but  the  en- 
gineer made  soundings  and  laid  out  a  general 
plan.  These  lands  were  not  assessed  until  after 
they  were  unwatered,  and  in  1940  the  commis- 
sioners' supplemental  report  was  submitted.  At 
that  time  the  landowners  owning  this  property 
filed  objections  to  this  report  on  the  ground  that 
their  land  had  not  been  drained.  This  objection 
was  filed  on  the  16th  of  August,  1924,  and  on  the 
20th  day  of  August,  1924,  a  stipulation  was  en- 
tered into,  stipulating  that  the  commissioners 
would  within  a  reasonable  time  clean  out  the 
ditches  on  the  property  now  involved.  This  stip- 
ulation is  set  forth  on  page  214. 

After  stipulating  these  facts,  the  objections  to 
the  supplemental  report  were  withdrawn.  This 
stipulation  provides : 

' '  That  in  the  decree  to  be  entered  herein,  there 
shall  be  inserted  an  order  to  be  made  by  the 
court,  directing  the  Commissioners  to  clean 
out,  deepen,  and  improve  the  drainage  ditch  as 
now  constructed  within  a  reasonable  time,  to 
provide  for  the  suitable  and  sufficient  drain- 
age of  the  land  of  said  objectors,  covered  by 
the  objections  filed  herein." 

Thereupon  the  decree  confirming  the  supple- 
mental report  was  entered  and  appears  on  pages 
215  to  255  of  the  record.  That  decree  conformed 
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with  the  stipulation  and  beginning  on  page  253, 
it  provides : 

''It  is  further  ordered,  adjudged  and  decreed 
that  the  Commissioners  of  Drainage  District 
No.  1  of  Boundary  County,  Idaho,  within  a 
reasonable  time,  clean  out,  deepen  and  im- 
prove the  present  drainage  ditch  so  as  to  suit- 
able and  effectively  drain  the  land  of  the  ob- 
jectors, to-wit:  (They  then  described  the  land, 
of  which  the  land  in  controversy  is  a  part.) 

This  order  was  not  complied  with. 

On  the  following  December  13th  the  same  ob- 
jectors filed  a  petition  for  an  order  to  show 
cause  to  vacate  this  decree  because  it  had  not 
been  complied  with,  Plaintiff's  Exhibit  17,  PP. 
208  to  213  of  the  Record.  Thereupon  the  Drain- 
age District  filed  its  answer.  It  appears  on  pages 
197  to  201,  inclusive.  This  answer  admits  all  of 
the  facts  of  the  petition.  They  then  allege  that 
they  did  not  complete  the  drainage  of  the  land 
by  reason  of  obstructions  having  formed  in  the 
drainage  ditch  between  the  lands  of  the  objectors 
and  the  outlet  of  said  ditch.  They  then  allege 
that  they  had  employed  an  engineer  to  survey 
the  land  and  that  he  had  made  a  report  that  the 
only  thing  to  do  in  order  to  completely  drain  the 
land  of  the  objectors  is  that  the  entire  ditch, 
fiom  its  outlet  throughout  its  enire  length,  be 
cleaned  out  and  the  obstructions  removed,  and 
the  Commissioners  then  alleged  that  that  would 
be  done  and  that  all  of  this  work  was  properly 
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chargeable  to  the  District  as  maintenance,  and 
not  a  proper  charge  against  any  portion  of  the 
land  within  said  District  as  an  additional  assess- 
ment. 

Thereupon,  they  made  another  stipulation, 
Plaintiff's  Exhibit  15,  pp.  194  to  197.  The  owners 
of  the  land  and  the  District  stipulated  that  the 
land  would  be  drained  and  that  the  obstructions 
caused  by  the  caving  of  the  banks  so  that  the 
ditches  were  not  as  deep  as  called  for  caused  the 
trouble  and  that  laterals  which  the  Commis- 
sioners had  recommended,  would  be  built.  Upon 
this  being  heard  the  court  made  full  findings  of 
fact,  conclusions  of  law,  and  decree.  Exhibit  16, 
PP.  202  to  207,  exclusive,  wherein  the  court 
found  that  the  commissioners  should,  as  an  item 
chargeable  to  the  district,  anrl  as  maintenance, 

'^proceed  to  clean  out  said  ditch  to  the  original 
level  thereof  and  maintain  said  ditch  to  said 
original  level,  *  *  *" 

It  is  our  contention  that  these  three  decrees, 
having  been  made,  are  conclusive,  and  in  any  and 
all  proceedings  thereafter  taken  they  are  bind- 
ing upon  the  district  and  all  of  its  commis- 
sioners, as  well  as  upon  the  land  owners. 

It  is  further  our  contention  that  if  any  party 
wants  to  make  any  change  in  this  district  sys- 
tem they  must  do  so  in  the  manner  provided 
by  statute,  and  until  such  is  done  those  decrees 
delineate  and  determine  the  rights  of  all  parties, 
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and  the  commissioners  are  bound  to  take  that  as 
the  law  and  their  authority,  and  act  aecordingiy. 
If  they  can  refuse  to  clean  out  the  ditches  and 
keep  them  cleaned  out,  they  can  refuse  to  drain 
the  land.  If  the  commissioners  can  refuse  to 
drain  the  land,  then  they  are  taking  the  land- 
owner's property  without  due  process  of  law. 
They  assessed  this  land  at  all  times  and  all 
assessments  against  it  were  paid.  Yet  at  no  time 
did  they  ever  drain  it. 

After  Martin  Woldson  became  the  owner  of 
the  land  he  met  with  the  commissioners  a  number 
of  times  and  they  promised  him  that  until  they 
did  drain  the  land  they  would  not  charge  any 
maintenance  taxes  to  it,  but  they  continued  to 
assess  this  land.  In  1938  and  1939  he  had  to  pay 
the  maintenance  taxes  for  back  years  to  keep  the 
land  from  going  to  tax  deed.  He  thereupon  de- 
manded of  the  commissioners  that  they  proceed 
to  clean  out  these  ditches  as  required  by  the 
orders  of  the  court.  He  asked  for  no  change 
whatever,  only  that  the  ditches  which  were  there, 
be  cleaned  out  and  kept  cleaned  out. 

The  commissioners  now  set  up  that  they  have 
the  right  to  exercise  their  judgment  as  to 
whether  the  land  should  be  drained  or  not.  Our 
answer  to  that  is  twofold:  first,  by  the  decree 
heretofore  entered  they  are  bound,  and  second, 
by  the  laws  of  the  State  of  Idaho,  they  have  no 
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right  to  refuse  to  clean  out  or  maintain  the 
ditches  in  the  district,  but  it  is  their  mandatory 
duty  to  keep  them  cleaned  out  at  all  times. 

The  record  shows  that  Mr.  Woldson  appeared 
before  the  board  many  times,  In  1938  or  1939  they 
agreed  to  clean  out  the  ditches  and  started  Mr. 
Farnuni  doing  that  work.  While  he  was  doing 
the  woi'k  the  defendant  Bauman  came  to  him 
and  told  him  that  when  he  turned  a  certain 
direction  to  go  onto  Woldson 's  land  to  clean 
out  some  of  the  ditches  the  district  had  built  to 
drain  these  lands,  that  he  must  stop  there  and 
not  do  any  of  that  work  or  he  would  not  be 
paid.  However,  as  he  had  been  instructed  to  clean 
out  the  ditches  he  proceeded  to  do  the  work.  He 
found  the  ditches  caved  in,  filled  up,  full  of 
growth,  silt,  etc.,  as  the  water  had  stood  bank 
full  and  they  had  not  been  cleaned  for  years. 
Naturally  there  were  some  slides  that  came  back 
in  the  ditches  when  he  was  stopped  after  par- 
tially cleaning  them  out.  The  next  Spring  Mr. 
Woldson  called  the  district's  attention  to  this 
fact  and  they  positively  refused  to  clean  them 
out.  He  then  made  a  further  written  demand 
upon  them  and  notified  them  that  if  they  would 
not  clean  out  the  ditches,  and  drain  his  land,  he 
would  proceed  to  do  so  and  charge  the  cost  to 
them,  and  they  notified  him  they  would  not  pay 
a  cent.  It  was  then  too  late  to  get  them  cleaned 
out  for  a  full  crop  that  yealr. 
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Mr.  Woldson  started  this  work  and  after 
spending  about  $1500  removing  the  obstructions 
so  that  the  water  dropped  about  two  feet.  The 
slides  in  the  ditches  had  kept  the  water  table  up 
so  that  it  kept  the  land  soft,  but  when  the  water 
dropped  Mr.  Woldson  was  able  to  plow  ninety  to 
a  hundred  acres  and  put  it  in  crop,  upon  which 
last  year  a  heavy  crop  was  grown. 

Bauman  made  the  statement  that  they  had 
spent  more  on  the  land  than  it  was  worth. 

During  all  of  this  time  the  bond  assessments 
and  bond  interest  had  been  paid  so  that  the  dis- 
trict had  collected  the  enormous  sum  of  $119.75 
per  acre  from  the  owners  of  this  land,  yet  they 
did  not  drain  it  or  reclaim  it  and  have  positively 
refused  to  do  so. 

It  is  our  contention  that  the  various  decrees 
referred  to  settled  the  rights  of  the  parties  and 
that  when  the  case  comes  into  this  court  the  only 
thing  this  court  will  consider  is  whether  or  not 
the  decrees  were  made,  and  if  so,  this  court  will 
not  go  behind  it  as  it  is  res  adjudicata,  and  the 
court  accepts  it  as  such.  We  think  this  rule  of 
the  law  is  applicable  to  all  forms  of  judgments 
and  concludes  all  parties  connected  with  the 
controversy. 

The  judgment  of  a  court  of  competent  jurisdic- 
tion, so  long  as  the  same  is  unreversed,  is  conclu- 
sive on  all  persons  involved  as  to  the  issues  pre- 
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sentod  by  the  pleadings  and  passed  upon  by  tlie 
court,  Elliott  V.  Porter,  6  Idaho  284,  59  Pac.  360. 
Quoting  from  the  decision,  it  is  said : 

"A  judgment  of  a  proper  court,  being  a  sen- 
tence or  conclusion  of  the  law  upon  the  facts 
contained  within  the  record,  puts  an  end  to  all 
further  litigation  on  account  of  the  same  mat- 
ter, and  becomes  the  law  of  the  case,  which 
cannot  be  changed  or  altered,  even  by  the  con- 
sent of  the  parties,  and  is  not  only  binding 
upon  them,  but  upon  the  courts  and  juries, 
ever  afterward,  as  long  as  it  shall  remain  in 
force  and  unreversed.  *  *  *  A  contrary  doc- 
trine, as  it  seems  to  me,  subjects  the  public 
peace  and  quiet  to  the  will  or  neglect  of  in- 
dividuals, and  prefers  the  gratification  of  the 
litigious  disposition  on  the  part  of  suitors 
to  the  preservation  of  the  public  tranquillity 
and  happiness." 

Applied  to  this  case  these  orders  and  decree 
are  binding  upon  the  District  Court  and  all  of 
the  commissioners  ever  afterwards,  and  are  also 
likewise  binding  upon  the  landowners. 

Richardson  v.  Ruddy,  15  Idaho  488,  98  P.  842, 
where  the  court  held  that  if  the  court  had  juris- 
diction, whether  it  had  made  an  error  or  not,  the 
judgTnent  is  binding  upon  all  parties. 

Village  of  Heyburn  v.  Security  Savings  & 
Trust  Company,  55  Idaho  732,  49  P.  (2d)  258, 
the  court  again  said : 

"Judgment  of  the  proper  court  puts  an  end 
to  all  further  litigation  on  account  of  same 
matter,   and  becomes   the   l^aw   of  the   case. 
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which  cannot  be  changed  or  altered,  even  by 
consent  of  parties,  and  is  not  only  binding  on 
them,  but  on  courts  and  juries,  ever  after- 
wards, as  long  as  it  shall  remain  in  force  and 
unreversed." 

They  even  went  so  far  as  to  hold  that  it  not 
only  was  binding  as  to  matters  decided  but  as  to 
all  matters  that  should  have  ben  decided  in  that 
case.  Ex  Parte  Moran,  144  Federal  594,  on  page 
603  and  following,  where  appellant  raised  ques- 
tions which  the  court  held  would  perhaps  have 
been  error  had  they  been  presented  in  time,  but 
said  the  courts  may  have  decided  it  wrong  but 
that  was  not  material  if  they  had  jurisdiction 
to  pass  upon  the  question  that  was  settled,  and 
stated  as  follows : 

'  'That  court  had  ample  authority  to  determine 
whether  or  not  their  indictment  should  be  re- 
ceived and  whether  or  not  the  petitioner 
should  be  tried  upon  it.  Its  action  may  have 
been  erroneous,  its  decisions  of  these  questions 
may  have  been  wrong,  but  they  fell  far  within 
the  lawful  limits  of  its  jurisdiction  and  they 
were  not  violative  of  the  Constitution.  *  *  * 
"As  it  does  not  appear  in  the  case  in  hand  that 
the  district  court  of  Comanche  county  was 
ever  without  jurisdiction  of  the  case  or  the 
person  of  the  petitioner  nor  that  it  exceeded 
its  jurisdiction  in  the  conduct  of  the  proceed- 
ings which  resulted  in  his  imprisonment  nor 
that  it  in  any  way  violated  the  Constitution  of 
the  United  States,  etc." 

They  denied  the  writ. 
This  court,  in  a  comparatively  recent  case,  de- 
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cided  the  same  question,  Lineker  v.  Marshall,  7 
Fed.  (2d)  875,  where  the  court  said: 

"United  States  Circuit  Court  of  Appeals  is 
not  a  court  of  appeal  authorized  to  correct  ju- 
dicial errors  chavg-ed  against  state  court. 

"A  right,  question,  or  fact  distinctly  put  in 
issue  and  directly  determined  by  court  of  com- 
petent jurisdiction  as  gTound  of  recovery  can- 
not be  disputed  in  a  subsequent  suit  between 
the  same  parties  or  their  i^rivies,  even  if  such 
suit  be  for  a  different  cause  of  action." 

In  this  case  the  court  said : 

"It  is  a  finality  as  to  the  claim  or  demand  in 
controversy,  concluding  parties  and  those  in 
privity  with  them,  not  only  as  to  every  matter 
which  was  offered  and  received  to  sustain  or 
defeat  the  claim  or  demand,  but  as  to  any 
other  admissible  matter  which  might  have 
been  offered  for  that  purpose.  *  *  *  Such  claim 
or  demand,  having  passed  into  judgment,  can- 
not again  be  brought  into  litigation  between 
the  parties  in  proceedings  at  law  upon  any 
ground  whatever. ' ' 

They  then  cited  various  other  cases  which  are 
conclusive  on  the  matter,  and  we  submit  that  in 
this  proceeding  the  District  Court  erred  in  not 
accepting  the  three  decrees  of  the  state  court 
as  absolutel_y  conclusive,  as  by  those  decrees  the 
owners  of  the  land  in  controversy  were  adjudged 
the  right  which  Martin  Woldson  contends  for, 
and  these  commissioners  wrongfully  refused  to 
do  their  duty  and  give  him  that  to  which  he  was 
entitled. 
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Asher  v.  Bone,  100  Fed.  (2d)  315,  9th  CCA,  is 
direct  to  point.  That  was  a  case  where  the  decree 
of  the  Probate  Court  was  in  controversy.  It  was 
claimed  that  the  Probate  Court  had  erroneously 
decided  a  certain  matter,  but  the  court  said : 

''It  is  not  for  Circuit  Court  of  Appeals  to  de- 
termine that  Idaho  probate  court  erroneously 
interpreted  will  and  to  correct  such  error,  as 
jurisdiction  to  determine  interests  of  claim- 
ants of  decedent's  estate  in  such  state  is  ex- 
clusively in  probate  courts  thereof,  and  siicJi 
court's  detemvination,  wJiether  right  or 
wrong,  is  conclusive  and  suhject  only  to  he  re- 
versed, set  aside,  or  modified  on  appeal/' 

Certainly  this  same  rule  applies  in  a  greater  de- 
gree to  a  District  Court  which  under  the  Idaho 
Constitution  is  the  court  of  general  jurisdiction 
to  hear  and  determine  all  these  matters. 

Assignment  of  Error  No.  1 : 

"The  District  Court  of  the  United  States  for 
the  District  of  Idaho,  Northern  Division, 
erred  in  making  and  entering  the  judgment 
and  decree  in  said  cause  for  the  reason  that 
said  judgment  and  decree  is  contrary  to  the 
law." 

Assignment  of  Error  No.  3 : 

''The  Court  erred  in  making  said  decree  as 
the  undisputed  evidence  shows  that  the 
plaintiff  made  written  demand  upon  the  de- 
fendants to  drain  said  land  and  they  refused 
to  do  so  and  failed,  neglected  and  refused  to 
perform  their  mandatory  duty  of  keeping  the 
drainage  ditches  constructed  on  said  land  for 
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the  purpose  of  draining  the  same,  and  keep 
the  ditches  cleaned  out  so  that  the  water  would 
flow  through  the  same  and  thereby  the  dam- 
age complained  of  was  caused." 

Assignment  of  Error  No,  4 : 

"The  court  erred  in  making  said  judgment 
and  decree  as  the  undisputed  evidence  shows 
that  certain  ditches  referred  to  as  laterals  and 
main  drag  line  ditches  were  laid  out  by  said 
District  as  part  of  the  original  plan  for  drain- 
ing the  same,  approved  by  the  District  Court 
of  the  Eighth  Judicial  District  of  the  State  of 
Idaho,  in  and  for  the  county  of  Boundary,  in 
proceedings  duly  had  for  that  purpose  under 
which  judgment  and  decree  it  became  the  man- 
datory duty  of  the  Commissioners  of  said 
Drainage  District  to  keep  said  ditches  in 
proper  condition  and  repair  and  to  maintain 
the  same  so  that  the  water  would  flow  through 
the  same.  That  said  conmiissioners  refused  to 
do  so  and  that  upon  demand  the  defendant 
commissioners  refused  to  do  said  work  and 
that  because  thereof  plaintiff's  land  was  not 
drained. ' ' 

Assignment  of  Error  No.  5 : 

"The  Court  erred  in  making  said  judgTuent 
and  decree  as  the  undisputed  evidence  shows 
that  the  plaintiff  has  suffered  the  damage 
complained  of  in  his  complaint  because  of  the 
refusal  of  said  defendants  to  perform  their 
mandatory  duty  of  keeping  said  ditches  in 
proper  condition  and  repair." 

Assignment  of  Error  No.  6 : 

''The  Court  erred  in  entering  said  decree  as 
the  undisputed  evidence  shows  that  said  de- 
fendant commissianers  have  failed  and  posi- 


56 

tively  refused  to  perform  said  duty  and  re- 
fused to  allow  said  ditches  to  be  cleaned  out 
and  that  said  refusal  was  wilful  and  inten- 
tionally done  on  their  part  and  that  under  the 
law  the  defendant  commissioners  have  no 
right  to  refuse  to  perform  said  duty  and  that 
if  the}^  deemed  the  work  to  be  improper  or 
that  it  should  not  be  done  it  is  their  duty  to 
applj^  to  the  District  Court  for  authority  to 
change  the  plans,  under  which  condition  the 
land  owner  may  be  heard  and  his  rights  de- 
cided by  the  Court  of  competent  jurisdiction. 

Assignment  of  Error  No.  7 : 

''The  Court  erred  in  entering  said  decree  as 
the  undisputed  evidence  shows  that  the 
plaintiff  and  his  predecessors  in  interest,  have 
paid  all  of  the  assessments  levied  against  said 
land  by  the  District  and  that  they  are  entitled 
to  have  the  ditches  cleaned  out  and  main- 
tained, ' ' 

Assignments  of  Error  Nos.  1,  2,  3,  4,  5,  6  and  7 
can  be  grouped  and  argued  together.  Some  of  the 
authorities  before  cited  in  the  brief  will  also  be 
applicable  to  this,  but  in  addition  thereto  the 
following,  showing  the  individual  liability  of 
such  officers,  is  applicable : 

The  commissioners  are  personally  liable  for 
their  failure  and  neglect  of  duty  to  anyone  who 
has  suffered  thereb}^  and  mistake  or  honest  in- 
tention is  no  excuse.  The  court  seemed  to  be 
going  upon  the  theory  that  if  these  parties  hon- 
estly thought  they  did  not  have  to  perform  their 
duties,  they  could  violate  the  law,  impose  a  seri- 
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oils  loss  upon  tho  plaintiff,  and  be  relieved  from 
liability  by  claiming  some  official  sanctity.  That 
is  not  and  never  has  been  the  rule  of  law  where 
a  public  officer  was  performing"  a  duty  under 
which  he  owed  a  direct  obligation  to  an  individ- 
ual. Amy  V.  Barholder,  11  Wallace  136;  20  L. 
Ed.  101,  where  the  court  said : 

"The  rule  is  well  settled  that  where  the  law  re- 
quires absolutely  a  ministerial  act  to  be  done 
by  a  public  officer,  and  he  neglects  or  refuses 
to  do  such  act,  he  may  be  compelled  to  respond 
in  damages  to  the  extent  of  the  injury  arising 
from  his  conduct.  There  is  an  unbroken  cur- 
rent of  authorities  to  this  effect.  A  mistake 
as  to  his  duty  and  honest  intentions  ivill  not 
excuse  the  offender/' 

Proper  v.  Sutter  Drainage  District,  200  Pac. 
664.  Under  the  California  Drainage  District  Act 
the  districts  were  not  liable,  but  the  court  held 
the  connnissioners  liable  for  misfeasance  in  of- 
fice, stating  the  rule  as  follows: 

''One  acting  in  his  official  capacity  is  individ- 
ually liable  for  the  negligent  discharge  of  his 
duties. ' ' 

This  is  sustained  in  Idaho. 

State  v.  American  Suretv  Co.,  26  Idaho  652 ; 
154  P.  1097; 

State  V.  Title  G.  &  S.  Co.,  27  Idaho  752;  152 
P. 189; 

Strickfadden  v.  Greencreek  Highway  Co., 
42  Idaho  738 ;  248  P.  456 

Payne  v.  Baehr,  95  P.  895. 
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In  Payne  v.  Baehr,  95  P.  895,  the  court  laid 
down  the  rule  as  follows: 

"A  public  officer  is  liable  to  respond  in  dam- 
ages to  one  specially  injured  by  his  negligence 
or  refusal  to  perform  a  ministerial  duty  to  the 
extent  of  such  special  injury." 

Gutschenritter  v.  Whitmore,  139  N.  W.  567 : 

"A  public  officer  is  liable  to  one  injured  from 
his  acts  with  respect  to  a  ministerial  duty, 
whether  of  nonfeasance,  misfeasance,  or  mal- 
feasance." 

Hupe  V.  Sommer,  129  P.  136,  where  it  was 
necessary  for  an  officer  to  pass  on  a  claim  so 
it  could  be  presented  for  payment,  and  he  would 
not  do  so,  the  court  said : 

'*If  the  defendant  without  sufficient  excuse 
refused  to  perform  them,  he  inflicted  a  wrong 
upon  the  plaintiff,  and  should  be  liable  for 
whatever  loss  was  thereby  occasioned." 

Tholkes  v.  Decock,  147  N.  W.  648: 

' 'Public  officers  are  answerable  to  private 
persons  for  injuries  resulting  from  the  negli- 
gent performance  of  their  ministerial  duties. ' ' 

Leary  v.  Board  of  Drainage  Commissioners, 
89'S.  E.  803; 

Bice  V.  Brown,  167  Pac.  1097. 
In  the  case  of  Croft  v.  Millard  County  Drain- 
age Dist.,  202  P.  539,  the  court  of  Utah  says: 

"Furthermore,  if  the  drainage  district  is 
liable  for  the  wrongs  complained  of,  it  is  dif- 
ficult to  see  upon  what  principle  its  officers 
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and  agents,  b.y  whom  the  wrongs  were  perpe- 
trated, can  be  held  immune  from  responsibil- 
ity." 

Perkins  v.  Blauth,  127  P.  50. 

"The  bond  is  also  liable." 

Thompson  v.  Hughes,  121  N.  E.  387 ; 

People  V.  Brown,  111  N.  E.  557; 

State  V.  Hundley,  87  So.  890; 

Learv  v.  Board  of  Drainage  Commissioners, 
89  S.  E.  803. 

The  court  having  ordered  this  work  done  and 
having  entered  a  decree  against  the  district  to  do 
the  work,  it  is  our  contention  that  the  district 
officials  had  nothing  but  a  ministerial  duty  to 
do  and  perform  the  work.  County  commissioners 
and  all  officers  of  such  districts  in  Idaho  can 
onl}^  do  what  the  law  requires  them  to  do.  They 
cannot  exercise  independent  judgment  and  there 
is  no  discretion  in  them.  These  districts  are  or- 
ganized only  upon  the  theory  of  a  special  im- 
provement and  the  party  who  pays  his  money  is 
to  get  the  benefits  thereof.  Booth  vs.  C.  A. 
Groves,  et  al,  43  Idaho  703,  255  Pac.  637;  Burt, 
et  al,  V.  Farmers'  Co-op.  Irrigation  Co.,  Ltd.,  30 
Idaho  752. 

Section  41-2536  of  Idaho  Codes,  imposes  upon 
the  commissioners  an  absolute  requirement  to 
do  this  work.  That  is  the  limitation  and  extent 
of  their  authority. 

In  Gorman  v.   Board  of  Commissioners  of 
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Boise  County,  1  Idaho  553,  on  page  556,  the 
court  said,  as  to  a  board  of  county  commis- 
sioners, which  are  a  much  higher  type  of  board 
than  a  drainage  district,  as  the  latter  is  the  low- 
est form  of  corporation  known  to  the  law: 

"A  board  of  county  commissioners  is  a  tri- 
bunal created  by  statute  with  limited  jurisdic- 
tion and  only  quasi  judicial  powers,  and  can- 
not proceed  except  in  strict  accordance  with 
the  mode  provided  by  statute.  It  has  no  right 
or  authority  to  adopt  any  other  mode  than 
that  required  or  provided  by  statute.  The 
statute  is  its  guide,  and  a  strict  adherence  to 
it  is  as  essential  as  that  of  the  mariner  to  his 
compass.  The  whole  tenor  of  the  text-books 
and  the  authorities  is  to  this  effect.  There  is 
and  can  be  no  safety  in  any  other  rule.  Men's 
rights  cannot  be  defeated  Ijy  the  mere  discre- 
tion of  such  an  inferior  tribunal,  and  not  even 
by  one  of  much  more  extended  jurisdiction. 
Leave,  when  once  given,  to  go  outside  of  the 
statute  and  make  rules  and  regulations  to 
govern  in  such  cases,  would  be  very  danger- 
ous, not  only  to  the  letter  but  to  the  spirit  of 
the  law." 

Prothero  v.  Board  of  County  Commissioners, 
22  Idaho  598: 

"The  board  of  county  commissioners  has  only 
such  powers  as  are  expressly  or  impliedly  con- 
ferred upon  it  by  statute. ' ' 

Corker  v.  Commissioners  of  Elmore  County, 
10  Idaho  255: 

"A  board  of  county  commissioners  has  neither 
express  nor  implied  power  to  accept  the  resig- 
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uatiou  of  a  bidder  to  whom  they  have  duly 
and  regularly  awarded  a  contract  under  Sec- 
tion 875,  Revised  Statuted  *  *  *  for  the  care, 
keeping  and  repair  of  the  roads  of  a  contract 
road  district." 

Johnson  v.  Young,  53  Idaho  271,  on  page  285, 
where  on  a  rehearing  they  confirmed  the  rule 
laid  down  in  the  case  of  Gorman  v.  County  Com- 
missioners, I  Ida.  553,  supra. 

Vol.  2,  McQuillin  Municipal  Corporations, 
Sec.  499,  the  rule  is  laid  down  as  follows : 

"As  heretofore  stated,  the  powers  of  the  mu- 
nicipal corporation  are  derived  from  the  char- 
ter or  act  of  incorporation,  and,  hence,  its  of- 
ficers may  only  perform  such  duties  as  are 
prescribed  therein  or  b.y  legislative  act  ap- 
plicable, or  which  may  he  implied,  or  which 
are  indispensable,  in  order  to  enable  the  cor- 
poration to  perform  the  purposes  of  its 
creation.  In  the  discharge  of  their  duties  the 
officers  cannot  go  beyond  the  law,  nor  dele- 
gate their  powers,  tvherein  judgment  and  dis- 
cretion must  he  exercised.  These  rules  are 
firmly  established  'and  enforced  uniformly 
by  the  courts. " 

In  Idaho  irrigation  districts  are  the  lowest 
form  of  corporations  known,  Breckenridge  v. 
Johnston,  108  P.  (2d)  833,  where  the  court  said: 

''Drainage  districts  are  special  improvement 
districts  of  limited  liability.  *  *  * 

''The  functons  of  a  drainage  district  are  busi- 
ness and  economic,  rather  than  political  or 
governmental. ' ' 
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In  addition  to  the  above  it  is  said : 

"No  question  of  taxation  for  governmental 
purposes  or  for  the  maintenance  of  govern- 
mental functions  is  involved.  Assessments  are 
made  in  proportion  to  the  benefits  received 
and  are  intended  primarily  to  serve  and  ad- 
vance the  proprietary  interests  of  the  land 
owners  within  the  district/' 

This  being  so  the  commissioners  must  look  to 
the  statute  to  give  them  authority  to  exercise 
their  own  judgment  as  to  whether  land  should  be 
drained  or  not.  It  cannot  be  found  in  the  decree 
confirming  the  assessment,  and  as  a  condition 
to  allow  it  to  be  placed  against  this  land  the 
court  ordered  the  district  to 

''Within  a  reasonable  time,  clean  out,  deepen 
and  improve  the  present  drainage  ditch  so  as 
to  suitably  and  effectively  drain  the  land  of 
objectors,  to- wit:  (Then  follows  a  description 
of  the  land  in  controversy.)  " 

In  the  last  hearing  the  court  entered  his  de- 
cree and  findings,  and  in  the  findings  found 
that  the  objectors,  then  the  owners  of  this  land, 
were  entitled  to  have  these  ditches  cleaned  out 
and  kept  cleaned  out  to  the  original  depth,  PP. 
202,  205.  By  the  decree  it  provided  that  the 
Commissioners  of  the  district 

"Be  and  they  are  hereby  instructed  to  forth- 
with, at  the  expense  of  said  District  and  as  an 
item  of  maintenance  chargeable  to  the  entire 
district,  proceed  to  clean  out  said  ditch  to  the 
original  level  thereof  and  maintain  said  ditch 
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to  said  original  level,  construct  such  laterals 
as  may  be  required,  etc." 

By  the  last  decree  he  again  ordered : 

''The  Commissioners  are  Further  Ordered,  to 
deepen  and  clean  out  the  ditches  now  con- 
structed in  said  Drainage  District  to  such 
depth  as  may  be  necessary  and  to  construct 
such  other  ditches  within  said  Drainage  Dis- 
trict as  may  be  necessary  to  sufficiently  drain 
all  the  land  within  said  Drainage  District  to 
such  extent  as  may  be  necessary  to  make  all 
of  the  land  within  said  Drainage  District  suit- 
able for  agricultural  purposes."  P.  172. 

He  also  provided  for  placing  a  pump  at  a  cer- 
tain place,  and  said : 

"And  cause  such  pump  to  be  operated  at  all 
times  that  may  be  necessary  to  provide  suit- 
able drainage  for  the  land  not  drained  by  the 
drainage  system  as  now  constructed,  etc." 

That  was  just  imposing  on  the  commissioners 
what  the  statute  provides  for.  Sec.  41-2539  re- 
quires the  drainage  district  to 

"build  and  maintain  drains,  etc.,  *  *  *  to  the 
end  that  the  land  in  the  district  may  be  re- 
claimed." 

It  nowhere,  at  no  place,  intimates  that  they  have 
any  discretion  in  the  matter  whatsoever,  and  we 
most  earnestly  submit  that  as  the  court,  having 
full  jurisdiction,  three  times  decided  this  ques- 
tion and  ordered  this  work  done,  such  decrees 
and  orders  are  conclusive,  binding  on  the  district 
and  the  commissioners,  the  landowners  and  all 
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courts,  and  as  these  decrees  require  the  work  be 
done  and  as  the  statute  requires  the  work  be 
done,  the  commissioners  had  no  discretion  and 
it  was  their  imperative,  mandatory  duty  to  do 
this,  the  failure  of  which  subjects  them  to  liabil- 
ity, especially  as  the  "failure"  was  brougflat 
about  by  their  personal  interest. 

Assignment  of  Error  No.  XIV: 

"The  Court  erred  in  failing  to  find  that  said 
defendants  had  failed,  neglected  and  refused 
to  perform  their  duties  as  Commissioners  of 
Drainage  District  No.  1  and  keep  the  drainage 
ditches  cleaned  out  and  open  so  that  the  water 
would  flow  through  the  same  and  said  fact  is 
conclusively  shown  by  the  evidence  in  this 
case. 

NO  DISCRETION  IN  COMMISSIONERS 
BUT  MANDATORY  AND  MINISTERIAL 
DUTY  TO  KEEP  DITCHES  OPEN. 

In  addition  to  the  statute  quoted  the  following 
authorities  are  decisive  on  this  question. 

County  V.  Drainage  Dist.  No.  1, 139  N.  W.  649, 
where  the  law  made  it  the  duty  to  take  care  of 
highways  where  they  crossed  ditches.  The  court 
held  there  was  no  discretion  in  the  matter. 

Stoddard  v.  Keeke,  116  N.  E.  193,  where  the 
court  said: 

"Under  Farm  Drainage  Act,  par.  17  and  41 
(Kurd's  Rev.  St.  1915-16  *  *  *),  the  duty  of 
the  commissioners  is  to  construct  a  sufficient 
drain  to  afford  ample  drainage  for  all  of  the 
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lands  in  the  district  which  have  been  assessed, 
and  it  is  not  discharged  by  construction  of  a 
ditch  once  adequate  which  later  becomes  in- 
adequate and  causes  damag"e  to  land.  *  *  *  The 
provisions  of  such  sections  are  mandatory." 

This  general  rule  is  applied  to  all  manner  of 

actions  of  the  commissioners  of  these  districts : 

19  C.  J.  700,  par.  191 : 

"It  is  the  duty  of  the  drain  commissioners, 
count}^  surveyor,  or  other  officer  designated 
by  statute  to  see  that  public  drains  are  cleaned 
out  and  kept  open  and  in  proper  repairs.  *  *  * 
The  officer  having  supervision  of  the  drain 
may  generally  act  upon  his  own  initiative 
when  he  is  satisfied  that  the  repairs  are  need- 
ed, and  his  action  is  not  dependent  upon  the 
filing  of  a  petition  or  the  giving  of  notice  to 
persons  interested  or  affected." 

People  V.  Commissioners,  22  N.  E.  596,  where 
the  court  said : 

"In  the  statute  before  us  it  is  clear  that  a 
duty  is  imposed  upon  public  officers,  and  that 
the  rights  and  interests  both  of  the  public  and 
of  third  persons  are  involved,  and  that  they 
have  a  claim  as  matter  of  right  that  the  high- 
w^ay  commissioners  should  exercise  the  power 
given  them,  and  the  duty  devolved  upon  them 
of  keeping  the  public  road  clear  and  free  from 
fences  or  other  obstructions  that  render  it  im- 
possible to  travel  thereon.  *  *  *  The  duty  on 
them  to  act  is  imperative,  and  the  discretion 
given  them  is  merely  in  respect  to  a  matter 
which  is  incidental  to  the  performance  of 
such  duty." 

Peotone  &  Manteno  Union  Drainage  Dist.  v. 

Adams,  45  N.  S.  266.  There  the  court  said: 
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"  Under  the  section  of  the  statute  supra,  where 
an  error  has  heen  committed,  can  the  drainage 
commissioners  shield  themselves  behind  what 
they  term  a  'discretionary  power,'  and  thus 
leave  the  landowner  without  any  remedy 
whatever?  If  they  could,  the  law  ought  to  be 
repealed  at  once,  in  order  to  prevent  others 
from  being  imposed  upon  by  its  unjust  pro- 
visions. But  we  think  the  statute  gives  a  nega- 
tive answer  to  the  inquiry.  The  statute  no- 
where says  that  a  discretion  exists  where  a 
wrong  has  been  committed  on  one  of  the  land- 
owners, but,  on  the  other  hand,  it  says  that 
they  shall  use  the  corporate  funds  of  the  dis- 
trict to  carry  out  the  original  purpose,  to  the 
end  that  all  lands  shall  receive  their  proper 
benefits,  as  contemplated  when  the  lands 
were  classified.  Under  these  two  sections  of 
the  statute,  we  do  not  think  any  discretion 
is  vested  in  the  commissioners,  but,  on  the 
other  hand(  the  duty  enjoined  is  impera- 
tive. *  *  *  High,  in  his  work  on  Extra-ordinary 
Legal  Remedies  (section  413),  says:  'Where 
by  act  of  the  legislature,  the  duty  is  plainly 
and  imperatively  incumbent  upon  the  com- 
mon council  of  a  city  to  make  certain  street 
improvements,  the  writ  will  issue  for  the  en- 
forcement of  the  obligations." 

Under  the  Idaho  statute  there  is  no  intimation 
even  that  the  commissioners  are  to  be  given  any 
discretion.  The  plan  must  be  submitted  when  the 
district  is  in  its  formative  period.  The  parties 
have  a  hearing  on  the  plan  as  submitted.  The 
court  approves  the  plan  as  submitted.  The  court 
orders  the  work  done  and  the  assessments  made 
on  the  plan  as  submitted.  It  would  be  a  stretch  of 
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all  human  imagination  to  even  think  that  any 
legislature  after  providing  just  how  the  thing 
should  be  done  would  thereby  imply  that  if  the 
commissioners  did  not  like  it  they  could  refuse 
to  do  it,  or  do  it  in  some  altogether  different 
manner.  In  other  words  if  the  condition  that  has 
arisen  here  can  be  carried  out  then  one  can  have 
his  land  and  his  money  taken  from  him  by  the 
action  of  these  commissioners  absolutely  con- 
trary to  the  law  and  contrary  to  the  decisions  of 
the  court. 

Thompson  v.  Hughes,  121  N.  E.  387,  where  the 
Supreme  Court  of  Illinois  laid  down  the  rule  as 
follows: 

"The  duties  of  commissioners  do  not  end  with 
the  completion  of  the  original  system,  and  if 
found  defective  they  must  remedy  the  defect 
mid  maintain  the  drains  and  ditches,  and  if 
they  fail  to  keep  them  in  repair  they  are 
liable  to  a  penalty,  and  the  landowner  has  a 
remedy  by  mandamus  to  compel  them  to  per- 
form their  duty.  *  *  *  They  are  also  liable  for 
damages  caused  to  an  owner  of  land  which 
has  been  assessed  for  the  system  of  drainage 
for  neglect  of  their  duties.  (Reciting  instruc- 
tion requested).  It  was  said  that  under  the 
Levee  Act  (Kurd's  Rev.  St.  1917,  c.  42)  the 
obligation  and  power  of  the  commissioners  are 
the  same  as  under  the  Farm  Drainage  Act, 
and  a  positive  duty  was  imposed  upon  the 
commissioners  to  afford  proper  drainage  to 
land  which  had  been  assessed.  *  *  *  The  duty 
declared  by  statute  is  specific,  and  the  per- 
formance of  it  is  not  discretionary,  although 
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the  commissioners  have  a  discretionary  power 
to  determine  the  system  of  drainage  and  in 
regard  to  the  location  and  drains  and  the 
details  of  the  work." 

That  is  exactly  our  position  here.  The  com- 
missioners here  unquestionably  had  the  right  to 
say  whether  they  will  keep  the  ditches  cleaned 
out  until  the  banks  stood  up,  or  putting  in 
spiling,  or  digging  around  the  slides  or  to  do  any 
work  in  the  detail  of  draining  the  land.  They 
have  a  right  to  say  whether  they  will  clean  them 
out  with  the  drag  line  or  by  hand  and  of  these 
various  things  the  owner  cannot  complain,  but 
they  have  no  right  whatsoever  to  refuse  to  clean 
out  the  ditches. 

Again  in  this  case  they  are  taking  the  water 
from  the  higher  land  and  throwing  it  onto 
Woldson's  land  and  refuse  to  remove  it.  They 
have  no  right  to  do  that. 

Leary  v.  Board  of  Drainage  Commissioners, 
89S.  E.  803: 

"It  is  true  that  the  drainage  district  is  a  quasi 
public  corporation.  *  *  *  But  it  is  not  a  gov- 
ernmental agency,  and  occupies  the  same  rel- 
ative position  as  a  railroad  company,  or  any 
similar  quasi  public  corporation  created  for 
private  benefit,  but  endowed  with  the  right 
of  eminent  domain  and  other  public  functions 
by  reason  of  the  public  benefit.  *  *  *  We  are 
also  of  opinion  that  though  no  bad  faith  or 
malice  on  the  part  of  the  commissioners  in- 
dividually is  indicated  in  the  evidence,  they 
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are  individually  liable  because  there  was  no 
legal  authority  for  them  to  extend  their  canal 
beyond  the  limits  of  the  district  in  such  a 
manner  as  to  divert  the  water  upon  the  lands 
of  the  plaintiffs  to  their  detriment.  *  *  *  But 
they  are  not  exempt  from  liability  for  their 
torts  or  contracts.  And  the  commissioners, 
as  their  agents,  are  individually  liable  if  they 
act  illegally  or  negligently,  so  as  to  injure 
others  outside  of  the  district." 

Here  this  rule  should  apply  with  all  of  its 
force  and  effect.  In  Idaho  drainage  districts  are 
not  even  given  the  standing  of  quasi  public  cor- 
porations. 

Breckenridge  v.  Johnston,  108  Pac.  (2)  833. 
There  they  were  simply  business  corporations 
for  special  improvements  and  of  limited  liabil- 
ity. Here  the  two  commi^ioners  responsible 
for  these  actions  are  interested  parties. 

Exhibit  1  on  page  109  of  the  record  is  the 
schedule  of  the  assessments  levied  against  this 
land  from  1924  to  1927  and  on  page  104  the 
levies  for  1938,  1939  and  1940  are  given.  The 
record  shows  that  the  land  was  assessed  at 
$47.5016  an  acre  and  from  the  amount  of  land 
in  the  district  it  shows  that  $119.75  per  acre  al- 
ready has  been  levied  on  this  land,  collected  and 
the  land  not  drained.  On  this  220  acres  of  land 
there  has  been  $26,389  already  levied  and  col- 
lected. Who  got  the  benefit  of  this?  The  other 
landowners  in  the  district.  Bauman  got  spiling 
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through  his  land  to  prevent  sloughing  through 
there.  He  refuses  to  even  permit  Woldson's  to  be 
drained.  The  record  is  conclusive  on  the  fact 
that  these  commissioners  have  refused  to  drain 
this  land  and  will  not  and  do  not  intend  to  do  so. 
Plaintiff's  Exhibit  No.  3.  At  the  meeting  where 
they  passed  that  resolution  he  declared  "that  it 
would  be  a  waste  of  money,  etc.," 

"A.     Mr.   Bauman   said  that  we  had  spent 
more  money  than  that  land  was  worth. ' '  P.  179. 

Again  calling  Bauman 's  attention  to  the  state- 
ments in  Exhibit  3,  that  this  reclamation  could 
not  be  accomplished  and  would  be  a  waste  of 
money,  he  was  asked : 

"Q.  That  was  your  opinion?    A.  Yes  sir. 

"Q.  That  is  the  position  you  took?  A.  That 
was  just  the  way  we  felt. 

"Q.  And  for  that  reason  you  did  not  do  any- 
thing further  towards  reclaiming  it,  did 
you? 

"A.  That  was  a  good  reason." 

In  view  of  the  fact  that  the  same  year 
Woldson  spent  $1500.00,  causing  the  water  to 
drop  two  feet  and  got  90  acres  of  the  220  plowed, 
and  that  the  additional  slides  caused  by  the  wet, 
soggy  banks,  began  to  again  fill  up  the  ditch 
so  that  it  lacked  from  1  Vz  to  2  feet  of  letting  the 
water  drain  out,  goes  to  show  beyond  any  ques- 
tion that  when  the  slides  are  removed  and  the 
ditches  kept  cleaned  the  water  will  drain  out  of 
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this  area  into  the  siunp,  and  instead  of  standing- 
close  to  or  on  the  surface  of  Woldson's  land, 
making  it  soggy  so  it  cannot  be  cultivated,  the 
water  will  stand  from  3  to  4  feet  below  the  sur- 
face, making  the  land  tillable  and,  as  testified  to, 
the  best  land  in  the  district.  All  of  which  goes 
to  show  that  there  was  no  merit  whatever  in 
the  commissioners'  contention,  and  again  goes 
to  show  the  reason  why  they  have  no  right  to  ar- 
bitrarily set  up  their  own  opinions  as  against 
the  orders  organizing  the  district,  directing  the 
reclamation,  and  the  three  distinct  orders  find- 
ing that  the  land  would  be  drained,  and  ordering 
it  drained,  entered  when  the  matters  were  ac- 
tually heard  in  court. 

There  was  considerable  talk  by  the  commis- 
sioners about  the  work  done  in  1940,  but  when 
we  got  down  to  what  they  had  actually  done  we 
found  they  had  directed  the  slides  to  be  cleaned 
out  and  limited  the  work  at  not  to  exceed  two 
8-hour  days.  Exhibit  35,  P.  447. 

We  found  that  after  Mr.  Woldson  had  noti- 
fied them  he  would  have  to  go  ahead  and  do  the 
work,  these  two  commissioners  stated  they  would 
not  be  responsible  for  anything  of  that  kind.  Ex- 
hibit 22,  P.  21.  Bauman  told  some  parties,  in- 
cluding the  witness  Morkelberg,  and  the  witness 
Nelson,  and  put  in  the  answer,  that  it  was  doing 
damage  to  the  high  lauds  to  drain  this  low  land. 
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His  actions  are  personal  and  lie  is  refusing 
to  do  his  duty  because  he  personally  tliinks  his 
land  is  going  to  suffer.  The  record  shows  that 
they  never  made  any  real  investigation  of  this 
end  of  the  district  whatever  and  when  asked 
about  it  did  not  know  anything  about  how  much 
of  it  was  being  plowed,  how  much  of  it  was  in 
crop,  what  had  been  done  on  the  ditches  or  little 
of  anything  else.  Even  the  defendant  Copeland 
said  he  thought  that  all  of  the  ditches  had  been 
cleaned  out  in  1939  whereas,  as  a  matter  of  fact 
they  had  refused  to  pay  Farnum  for  doing  the 
work  on  only  part  of  the  ditches,  and  he  was  one 
of  the  commissioners  who  voted  against  making 
the  payment.  If  a  commissioner  can  accept  a 
position  of  public  office  then  say  that  he  will  let 
his  own  personal  interests  control  and  that  other 
persons  who  have  land  in  that  district  cannot 
have  their  land  drained  because  he  is  personally 
afraid  that  it  will  hurt  him,  then  he  should  be 
ousted  from  office.  He  was  not  selected  as  com- 
missioner of  the  district  to  look  after  his  per- 
sonal interest  but  to  do  that  which  the  law  re- 
quired him  as  commissioner  to  do,  namely,  to 
have  all  of  the  land  in  the  district  drained.  There 
is  no  sho\^dng  in  the  record  that  the  drainage 
would  hurt  Bauman's  land  but  there  is  a  show- 
ing that  he  positively  has  refused  to  do  his  duty 
because  he  thinks  such  will  be  done.  For  a  small 
sum  thev  could  ciib  out  these  slides  on  this  ditch 
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with  spiliug  or  plank  driven  in  tlie  gToimd  and 
it  has  been  done  in  other  parts  of  the  district 
but  they  even  refuse  to  do  that.  As  an  example  of 
how  little  they  knt)w  what  the}^  were  doing, 
Bauman  testified  that  in  cleaning  out  the  ditches 
in  1940  and  1941  they  had  spent  half  the  main- 
tenance fund  in  that  district,  P.  422-424.  He 
finally  admitted  that  included  more  than  one- 
half  the  drainage  ditch  and  drained  more  than 
half  of  the  district,  but  when  we  got  him  down  to 
how^  much  that  50%  was,  he  testified: 

"Q.  Do  you  know  how  much  you  spent? 

A.  In  cleaning  out  the  ditches  in  1941 1  do. 

Q.  How  much? 

A.  A  thousand  dollars." 

It  was  then  shown  that  their  maintenance  that 
year  was  4^2%  and  that  the  total  valuation  for 
assessment  purposes  of  the  district  was  $204,000, 
making  over  $9,000  maintenance  fund  which 
they  raised  and  only  $1,000  spent  on  the  Mirror 
Lake  area.  His  maintenance  tax  that  year  would 
have  been  about  y^  the  amount  they  spent  in  the 
whole  2200  acres.  But  that  is  not  altogether  the 
criterion  because  this  land  had  been  soaked  with 
water  for  years.  All  the  witnesses  testified  it 
will  take  some  years  use  of  the  land  before  it 
will  stand  up  and  get  hard  so  that  the  work  will 
not  have  to  be  done.  The  court  allowed  these 
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witnesses  to  testify  that  they  cleaned  out  the 
ditch  but  when  they  got  down  to  what  they  did 
or  where  they  did  it,  they  could  not  tell  or  it  was 
merely  insignificant  work  of  a  day  or  so,  and 
nowhere  did  they  ever  try  to  claim  that  they 
cleaned  out  other  than  the  main  ditch  through 
Woldson's  land.  It  is  our  contention  that  where 
the  district  has  built  a  ditch  known  as  the  rim 
ditch,  it  is  just  as  much  their  duty  to  keep  them 
cleaned  out  as  it  is  any  other  ditch.  It  would 
catch  this  water  before  it  seeped  down  into  the 
land  and  came  up  in  form  of  spring-s.  That  is 
what  it  was  put  in  there  for  and  it  has  been  or- 
dered maintained  by  the  court.  The  other  drag 
line  ditches  were  built  through  Woldson's  land 
by  the  District.  No  farmer  could  afford  to  main- 
tain a  drag  line  to  clean  out  his  ditches,  and  as 
he  paid  for  maintenance,  he  should  have  it.  They 
never  made  any  claim  of  cleaning  them  out  and 
positively  refused  to  do  so.  To  show  how  far 
these  people  went,  Copeland  said  that  75^"  of  the 
money  of  the  entire  district  had  been  spent  for 
the  benefit  of  600  or  700  acres  of  the  Mirror 
Lake  district.  We  challenged  that  and  they 
could  not  produce  a  single  item  to  sustain  it. 
They  had  the  books  and  records  in  their  pos- 
session. We  could  not  get  them  until  after  the 
case  was  being  tried  in  court.  He  finally  ad- 
mitted that  the  main  ditch  on  which  the  money 
actually  was  spent  drained  about  2500  acres  out 
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of  the  4400,  P.  404.  Baiiman  and  Copeland  both 
tried  to  say  that  in  1940  they  cleaned  out  the 
ditch  twice  but  upon  re-calling  the  secretary, 
Plaintiff's  Exhibit  No.  35,  P.  447,  which  was 
the  minutes  of  the  commissioners  meeting  of 
July  7,  were  produced,  and  it  showed  that  they 
refused  to  do  more  than  clean  out  two  slides 
in  the  main  ditch  not  to  exceed  two  eight-hour 
days.  That  is  the  sum  total  that  they  cleaned 
out  this  ditch  in  1940  and  that  was  in  the  main 
ditch  and  not  in  any  of  the  other  laterals.  It  is 
for  reasons  of  this  kind  that  the  law  has  limited 
these  people  in  their  authority  to  clean  out 
ditches  and  not  give  them  any  discretion  in  the 
matter.  If  these  people  have  discretions  so  that 
they  can  clean  out  the  ditches,  or  not,  as  they  see 
fit,  then  if  they  think  their  land  is  being  left  too 
dry  they  can  do  as  they  have  been  doing.  In  our 
opinion  the  reason  the  law  is  made  mandatory 
and  that  they  are  not  given  any  discretion  is  so 
that  the  commissioners  and  all  of  them  have  to 
do  exactly  what  the  law  requires. 

DEFENSE 

In  addition  to  the  matters  above  set  forth  the 
defendants  pleaded  as  an  alleged  defense  an  or- 
der on  a  petition  filed  by  Mr.  Woldson  as  a  bond- 
holder of  the  district  asking  that  all  of  the 
ditches  be  cleaned  out  and  improvements  made, 
etc.  The  Court  for  some  reason  at  that  time,  and 
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very  probably  because  of  the  moratorium  law  of 
1933,  which  is  House  Bill  No.  105,  P.  54  Idaho 
Session  Laws  1933,  the  1935  Act  again  extending 
it,  dismissed  the  proceedings  without  prejudice 
and  with  a  right  to  renew  it  at  any  time.  They 
tried  to  plead  that  as  a  settlement  for  Woldson's 
rights  as  a  landowner  whereas  the  proceeding 
was  brought  by  him  for  the  protection  of  some 
bonds  that  he  held.  Of  course,  it  is  well  settled 
that  where  a  matter  is  dismissed  without  preju- 
dice to  bring  it  again  it  is  not  a  settlement  of  the 
rights  of  the  parties. 

Abraham  v.  Casey,  179  U.  S.  210;  45  L.  Ed. 
156; 

Lyon  V.  Perin  &  Gaff  Mfg.  Co.,  125  U.  S.  689; 

31  L.  Ed  839; 

Moore  v.  Eussell,  65  Pac.  624. 

Wells  V.  Western  Union  T.  Co.,  123  N.W.  371, 

where  the  court  says: 

"The  dismissal  of  an  action  in  the  federal 
court  without  prejudice,  after  the  federal  cir- 
cuit court  of  appeal  had  reversed  judgment 
for  plaintiff,  and  remanded  the  cause,  is  not 
an  adjudication  which  bars  a  subsequent  ac- 
tion in  a  state  on  the  same  action." 

Harrison  v.  Remington  Paper  Company,  140 
Fed.  385,  where  Judge  Sanborn  said: 

"Rulings  and  decisions  in  the  course  of  an  ac- 
tion which  is  subsequently  dismissed  without 
prejudice  to  a  future  action  raise  no  estoppel. 
The  only  adjudication  by  such  a  judgment  is 
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tliat  nothing  is  adjudged  and  that  the  parties 
are  as  free  to  litigate  the  issue  as  though  tlie 
action  had  not  been  commenced." 

Hardin  v.  Hardin,  129  N.  W.  108: 

"The  particular  right  or  cause  of  action 
named  therein  being  preserved  by  the  former 
decree,  it  necessarily  follows  that  the 
plaintiff's  right  to.  prove  his  cause  of  action 
by  any  competent  evidence  is  also  preserved, 
even  though  the  evidence  necessary  to  prove 
it  be  identical  with  that  in  the  former  action. ' ' 

We  respectfully  submit  that  the  defense 
pleading  the  order  set  out  by  the  defendants  is 
without  merit  and  the  court  made  no  finding  on 
that  defense. 

Assignment  of  Error  XV : 

"The  court  erred  in  sustaining  the  objection 
to  the  admission  in  evidence  of  plaintiff's  ex- 
hibits 20,  21  and  23." 

These  exhibits  were  called  for  in  the  praecipe 
but  as  they  were  rejected  exhibits  they  have  been 
sent  up  and  are  not  printed  in  the  record.  In  a 
way  they  are  but  accumulative.  They  constitute 
the  letter  from  Martin  Woldson  to  the  Drainage 
District  under  date  of  November  30,  1940,  being 
Plaintiff's  Exhibit  8  and  the  bill  thereto  at- 
tached, shown  on  pages  132  to  135  of  the  record, 
and  also  the  checks,  and  bills  which  he  paid. 

They  are  simply  a  conclusive  proof  of  the  fact 
that  the  bills  were  paid,  the  amount  of  them,  and 
the  testimony  showed  that  they  are  necessarily 
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incurred.  If  an  officer  fails  to  do  his  duty  and 
the  party  who  has  the  right  to  have  that  duty 
performed  does  perform  it,  or  have  it  per- 
formed, he  certainly  is  entitled  to  the  compensa- 
tion therefor  if  it  is  reasonable,  but  in  addition 
to  that,  in  this  case  it  was  in  mitigaton  and  re- 
duction of  the  damages. 

Martin  Woldson  had  the  right  to  do  this  work 
and  charge  the  expense  as  damages.  He  did  not 
have  to  stay  there  year  after  year,  paying  these 
taxes  and  not  get  the  land  drained.  If  he  could 
drain  this  land  in  a  couple  of  years,  then  the 
defendants  would  be  absolved  from  further  dam- 
age. In  the  first  year  it  is  shown  that  he  got  be- 
tween 90  and  100  acres  of  it  cropped.  That 
would  be  a  reduction  in  damages  of  $900  to 
$1,000.  If  it  took  two  years  it  would  duplicate 
that  amount.  If  by  doing  the  same  amount  of 
work  or  less  the  next  year  he  could  complete  the 
draining  of  the  land,  then  he  would  be  mitigat- 
ing the  damages,  and  he  had  a  right  to  do  this, 
as  it  is  a  fundamental  principle  that  where  one 
can  reduce  or  mitigate  the  damages  they  should 
do  so, 

Christensen  v.  Gorton,  36  Idaho  436, 

Collins  V.  Twin  Falls  etc..  Water  Co.,  28  Idaho 

1, 

Buhl  Highway  Dist.  v.  Allred,  41  Idaho  54. 

Woldson  did  not  have  to  sit  idly  by  and  lose 
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the  use  of  his  land.  He  could  proceed  to  do  what 
was  necessary  to  stop  this  loss,  and  certainly  the 
defendants  would  be  responsible  therefor. 

In  conclusion  we  respectfully  submit : 

(1)  The  Court  made  no  findings  upon  the 
issues  raised  by  the  complaint  and  answer  in 
this  case.  Under  the  rules  of  the  Supreme  Court, 
these  findings  are  now  required  as  an  absolutely 
mandatory  matter  on  the  part  of  the  trial  judge 
and  where  the  findings  were  not  made  the  judg- 
ment cannot  stand. 

(2)  We  respectfully  submit  that  in  this  case 
they  cannot  question  the  right  of  Woldson  to 
have  these  ditches  cleaned  out  as  three  decisions 
in  the  state  court  adjudged  that  right  and  these 
commissioners  are  successors  in  interest  and  are 
therefore  bound  by  those  decrees,  and  those  or- 
ders bind  them,  and  all  parties  connected  with 
them,  and  cannot  be  questioned. 

(3)  We  further  respectfully  submit  that 
under  the  law  and  the  statutes  of  the  State  of 
Idaho  the  defendants  have  a  mandatory  duty  to 
perform  in  maintaining  and  draining  this  land 
and  that  they  have  deliberately  and  intention- 
ally refused  to  perform  that  duty,  or  as  stated 
by  Bauman  himself  as  a  witness,  after  calling 
his  attention  to  the  resolution,  he  said : 

"Q.     That  is  the  position  you  took  ?    A.     That 
was  just  the  way  we  felt." 
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That  was  the  position  he  took,  yet  in  one  year's 
time  90  acres  of  it  was  cropped. 

Woldson  lost  the  first  year's  use  of  all  the 
lands  but  the  next  year  got  90  acres  in  and  saved 
$900  damage.  In  another  year's  time,  if  allowed 
to  proceed,  Woldson  would  have  the  land  re- 
claimed and  instead  of  suffering  the  damage  of 
about  $2200  a  year  for  the  loss  of  the  use  of  the 
land,  and  paying  a  considerable  sum  more  in 
maintenance  taxes  it  would  perpetually  reclaim 
the  land,  stopping  the  damages  for  all  time  to 
come. 

We  respectfully  submit  that  in  this  case  the 
Court  erred  in  entering  the  judgment  and  decree 
and  the  judgment  should  be  reversed  and  judg- 
ment ordered  entered  in  favor  of  the  appellant. 

Respectfully  submitted, 

EZRA  WHITLA 
E.  T.  KNUDSON 

Attorneys  for  Appellant, 

Res.  &  P.  O.  Address : 
Coeur  d'Alene,  Idaho. 
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APPENDIX  NO.  I 
VIII. 

The  Court  erred  in  entering  Findings  of  Fact 
No.  2  for  the  reason  that  the  same  is  contradic- 
tory to  the  evidence,  is  not  a  finding  of  fact  but 
is  a  conclusion  of  law  and  that  the  question  of 
the  defendants  being  liable  for  the  acts  of  their 
predecessors  was  not  an  issue  in  controversy  in 
this  case  and  that  no  such  claim  was  ever  made 
by  the  plaintiff. 

IX. 

The  Court  erred  in  making  Finding  of  Fact 
No.  3  for  the  reason  that  said  finding  of  fact  is 
not  sustained  by  the  evidence,  but  is  contrary  to 
the  uncontradicted  evidence  in  the  case  and  is 
not  a  finding  of  fact  but  is  a  conclusion, 

X. 

The  Court  erred  in  making  Conclusion  of  Law 
No.  1  for  the  reason  that  the  same  is  improper, 
is  not  sustained  by  the  evidence  in  the  case  and 
the  undisputed  evidence  shows  that  the  defend- 
ants S.  M.  Bauman  and  Roy  Copeland  are  guilty 
of  malfeasance,  misfeasance  and  nonfeasance  as 
Commissioners  of  Drainage  District  No.  1  and 
that  they  positively  refused  to  perform  their 
duty. 

XI. 

The  Court  erred  in  making  Conclusion  of  Law 
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No.  2  based  upon  the  errenoeous  finding  of  fact. 

XII. 

The  Court  erred  in  failing  and  neglecting  to 
make  findings  upon  the  issues  in  this  case  as 
follows,  to-wit: 

(a)  The  Court  erred  in  failing  to  make  find- 
ings upon  Paragraph  2  of  plaintiff's  complaint 
which  is  material  in  this  case  to  find  that  the 
matters  complained  of  by  plaintiff  were  true 
and  ordered  by  the  Court  having  jurisdiction. 

(b)  The  Court  erred  in  failing  to  make  find- 
ings upon  paragraph  3  of  plaintiff's  complaint 
which  is  material  in  this  case  to  find  that  the 
matters  complained  of  by  plaintiff  were  true 
and  ordered  by  the  Court  having  jurisdiction, 
and  the  allegations  are  sustained  by  the  undis- 
puted evidence  in  the  case. 

(c)  The  Court  erred  in  failing  to  make  find- 
ings upon  Paragraph  4  of  plaintiff's  complaint 
which  is  material  in  this  case  to  find  that  the 
matters  complained  of  by  plaintiff  were  true 
and  ordered  by  the  Court  having  jurisdiction, 
and  the  allegations  are  sutsained  by  the  undis- 
puted evidence  in  the  case. 

(d)  The  Court  erred  in  failing  to  make  find- 
ings upon  paragraph  5  of  plaintiff's  complaint 
which  is  material  in  this  case  to  find  that  the 
matters  complained  of  b}^  jDlaintiff  were  true 
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and  ordered  by  the  court  having  jurisdiction. 

(e)  The  Court  erred  in  failing  to  make  find- 
ings upon  Paragraph  6  of  plaintiff's  complaint 
which  is  material  in  this  case  to  find  that  the 
matters  complained  of  by  plaintiff  were  true 
and  ordered  by  the  Court  having  jurisdiction. 

(f )  The  Court  erred  in  failing  to  make  find- 
ings upon  Paragraph  7  of  plaintiff's  complaint 
which  is  material  in  this  case  to  find  that  the 
matters  complained  of  by  plaintiff  were  true 
and  ordered  by  the  Court  having  jurisdiction. 

(g)  The  Court  erred  in  failing  to  make  find- 
ings upon  Paragraph  8  of  plaintiff's  complaint 
which  is  material  in  this  case  to  find  that  the 
matters  complained  of  by  plaintiff  were  true 
and  ordered  by  the  Court  having  jurisdiction. 

(h)  The  Court  erred  in  failing  to  make  find- 
ings upon  Paragraph  9  of  plaintiff's  complaint 
which  is  material  in  this  case  to  find  that  the 
matters  complained  of  by  plaintiff  were  true 
and  ordered  by  the  Court  having  jurisdiction 
and  the  uncontradicted  evidence  shows  that  the 
said  Commissioners  refused  to  comply  with  their 
duties  and  do  said  work. 

(i)  The  Court  erred  in  failing  to  make  find- 
ings upon  Paragraph  10  of  plaintiff's  complaint 
which  is  material  in  this  case  to  find  that  the 
matters  complained  of  by  plaintiff  were  true 


and  ordered  by  the  Court  having  jurisdiction 
and  the  allegations  of  said  paragraph  are  con- 
clusively shown  and  there  is  no  dispute  thereto. 

(j)  The  Court  erred  in  failing  to  make  find- 
ings upon  Paragraph  11  for  the  reason  that  the 
same  are  material  in  the  case  and  are  shown  by 
the  uncontradicted  evidence  to  be  true  and  shows 
that  the  defendants  wilfully  and  intentionally 
refused  to  perform  their  duties  as  Commis- 
sioners. 

(k)  The  Court  erred  in  failing  to  find  upon 
Paragraph  12  for  the  reason  that  the  same  is 
shown  by  the  uncontradicted  evidence  in  the  case 
to  be  true  and  is  material  in  the  case. 

(1)  The  Court  erred  in  failing  to  find  upon 
Paragraph  13  for  the  reason  that  the  same  is 
shown  by  the  uncontradicted  evidence  in  the  case 
to  be  true  and  is  material  in  the  case. 

(m)  The  Court  erred  in  failing  to  find  upon 
paragraph  14  for  the  reason  that  the  same  is 
shown  by  the  uncontradicted  evidence  in  the  case 
to  be  true  and  is  material  in  the  case. 

(n)  The  Court  erred  in  failing  to  find  upon 
paragraph  15  for  the  reason  that  the  same  is 
shown  by  the  uncontradicted  evidence  in  the  case 
to  be  true  and  is  material  in  the  case. 

(o)  The  Court  erred  in  failing  to  find  upon 
paragraph  16  for  the  reason  that  the  same  is 


shown  by  the  uncontradicted  evidence  in  the  case 
to  be  true  and  is  material  in  the  case. 

XIII. 

The  Court  erred  in  failing  to  sustain  the  ob- 
jections and  exceptions  of  Martin  Woldson  to 
the  proposed  findings  of  fact  as  shown  by  said 
exceptions  and  objections  filed  herein. 
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Appellees  controvert  Appellant's  Statement 
of  the  Case  and  present  the  following: 

STATEMENT  OF  THE  CASE 

The  Appellant,  MARTIN  WOLDSON,  here- 
inafter referred  to  as  the  plaintiff,  seeks  a 
judgment  against  the  Appellees,  S.  M.  BAU- 
MAN,ROYCOPELAND  and  THE  NATIONAL 
SURETY  COMPANY,  a  corporation  of  the 
State  of  New  York,  hereinafter  referred  to  as 
the  defendants,  for  $7049.83  as  damages  and 
the  entry  of  penalty  against  the  individuals  of 
$500.00  and  their  removal  as  Commissioners 
of  Drainage  District  No.  1  of  Boundai^y 
County,  Idaho. 

The  defendant  Bauman  qualified  as  such 
commissioner  on  June  30,  1939,  and  the  de- 
fendant Copeland  on  January  12,  1940. 

The  particular  Complaint  of  the  plaintiff 
herein  is  that  the  defendants  Bauman  and 
Copeland  have  not  drained  the  lands  of  the 
Mirror  Lake  District  and  the  plaintiff's  de- 
mand for  damages  relates  back  and  is 
attempted  to  be  based  upon  an  order  of  the 
Court  made  August  20,  1924;  and  all  of  the 


evidence  introduced  by  him  relates  to  work 
which  was  done  or  ordered  to  be  done  as  long 
ago  as  nineteen  years  and  twenty  years  prior  to 
the  dates  that  the  defendants  Bauman  and 
Copeland  qualified  as  commissoners  of  said 
Drainage  District. 
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It  appears  that  the  land  now  owned  by  the 
plaintiff  is  situated  below  the  level  of  the  main 
ditch  system  and  there  is  not  sufficient  fall 
from  his  land  to  the  outlet  of  the  district  to 
carry  off  the  water  emanating  on  plaintiff's 
land  which  said  lands,  to  a  large  extent,  are  ad- 
mittedly situated  in  what  formerly  was  a 
natural  lake. 

The  original  plan  for  reclamation  of  this  dis- 
trict was  admittedly  not  sufficient  to  reclaim 
the  area  of  land  owned  by  the  plaintiff  and  his 
adjoining  land  owners. 

Between  1921  and  1940  various  programs 
were  attempted  and  cast  aside  in  an  endeavor 
to  reclaim  these  lands.  Booster  pumps  were 
installed  and  in  the  year  1940  new  booster 
pumps  of  greater  capacity  and  better  design 
were  installed  by  the  defendants  herein  in  an 
endeavor  to  reclaim  the  lands  of  the  plaintiff. 


Likewise,  pumping  the  year-round  was  inaugu- 
rated by  the  two  defendant  commissioners  in 
this  action,  which  plan  never  heretofore  had 
been  followed. 

Between  the  years  1925  and  1940  large  sums 
of  money  were  expended  by  the  District  and 
about  $6,000.00  expended  by  property  owners 
in  an  endeavor  to  reclaim  the  lands  of  the 
plaintiff.  In  other  words,  the  plaintiff,  regard- 
less of  all  of  the  expenditures  (Jf  money  made 
in  an  endeavor  to  reclaim  his  land,  and 
regardless  of  all  of  the  expenditures  of 
money  made  in  an  endeavor  to  reclaim  his 
land,  and  regardless  of  the  conduct  of  the  de- 
fendants herein  and  funds  expended  by  them 
for  the  same  purpose,  now  brings  this  action 
for  a  personal  judgment  against  these  defen- 
dants, one  of  whom  did  not  become  a  commis- 
sioner until  1939  and  the  other  until  1940.  In 
support  of  his  contention,  the  plaintiff  goes 
into  the  record  to  show  the  entire  histoiy  of  the 
attempt  to  reclaim  his  land  since  the  years 
1920,  regardless  of  the  fact  that  under  no  rule 
of  law  can  the  defendants  herein  be  charged 
with  hability  for  any  acts  done  or  any  failure 
of  duty  of  other  commissioners  prior  to  the 


time  of  their  appointment  in  1939  and  1940. 
This  he  does  in  spite  of  the  fact  that  in  his  own 
testimony  (Tr.  page  312)  he  says: 

Q.  About  1939  what  did  you  do  relative  lo 
insisting  on  the  Commissioners  proceeding  to 
drain  that  land? 

A.  Well,  I  was  talking  with  them  from  time 
to  time  every  year  trying  to  get  them  to  do 
something  to  drain  the  land  and  they  would  do 
some  from  time  to  time  but  a  very  little,  and 
in  1939  I  believe  they  did  more  that  year  than 
they  ever  did  at  one  time  before. 

Q.  Take  the  year  1935,  did  they  do  any 
work  at  all  in  draining  that  land  at  that  time? 

Judge  Hunt:  Now  I  feel  that  we  must  object 
this  is  not  binding  upon  these  defendants  when 
they  took  office  only  in  1939  and  1940.  These 
are  acts  that  the  two  defendants  here  had  no 
authority  to  interfere  with  nor  did  they  have 
anything  to  do  with  them  in  any  w^ay. 

The  Court:  I  think  I  suggested  that  they 
were  not  to  be  held  for  any  act  of  the  commis- 
sioners who  held  the  office  prior  to  their 
coming  in. 

The  defendants  contend  that  since  they  have 
been  commissioners  of  the  Drainage  District 
they  have  done  everything  possible  with  the 
funds  at  their  command  and  within  the  limits 
of  their  right  as  commissi  oners  to  expend  funds 
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of  the  Drainage  District  on  maintenance  to  re- 
claim the  lands  of  the  plaintiff  and  further 
contend  that  the  plaintiff's  remedy,  inasmuch 
as  his  problem  is  one  of  drainage  and  not  main- 
tenance, is  found  in  Section  41-2531  I.C.A.  as 
amended  by  Chapter  49,  Idaho  Session  Laws 
of  1935.  And  the  defendants  further  contend 
that  after  having  waited  approximately  nine 
years  during  a  period  of  various  changes  in  the 
personnel  of  the  Board  of  Commissioners  of 
the  Drainage  District  the  plaintiff  is  now  estop- 
ped from  bringing  this  action  against  these  de- 
fendants. 

It  is  further  contended  by  the  defendants 
and  not  disputed  that  since  these  two  defen- 
dant commissioners  qualified  as  commission- 
ers of  said  District  that  over  90  per  cent  of  all 
district  funds  available  for  maintenance  has 
been  expended  in  the  Mirror  Lake  District, 
comprising  approximately  700  acres,  220  of 
which  is  the  property  of  the  plaintiff,  notwith- 
standing the  fact  that  the  entire  district  com- 
prises approximately  4400  acres. 


REPLY  TO  THE  APPELLANT'S  BRIEF 

Briefly  rejilying  to  the  plaintiff's  statement 
of  the  case,  we  submit  the  following: 

On  Page  5,  paragraph  1  it  is  said,  '  The  com- 
missioners then  alleged  that  this  would  be  done 
and  that  when  it  was  done  the  land  would  be 
suitably  drained  and  that  it  was  a  necessary' 
expense  to  be  borne  by  the  entire  district 
(P.  199)."  Once  again  we  must  state  that  the 
commissioners  referred  to  were  not  the  defen- 
dants in  this  action.  Again  on  Page  7  of  the 
Brief  in  the  third  paragraph  it  is  stated,  "And  it 
further  appearing  that  the  above  mentioned 
Order  of  the  Court  has  not  been  complied  with 
by  the  commissioners  that  have  since  been  in 
office."  Again  this  does  not  refer  to  the  defen- 
dants in  this  action.  On  Page  8  of  the  Brief  in 
the  first  paragraph  thereof  it  is  stated,  "This 
was  the  third  Court  Order  requiring  this  work 
to  be  done. 

"Under  the  last  order  the  commissioners  did 
proceed  to  do  some  work  and  spent  the  entire 
$23,000.00  *  *  *." 

The  order  referred  to  (Tr.  pages  31-34)  is  as 
follows: 
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In  the  Matter  of  Drainage  District  No.  1 
of  Boundary  County,  Idaho. 

ORDER 

In  the  above  entitled  matter,  the  Commis- 
sioners of  Drainage  District  No.  1  having  made 
application  to  the  Court  for  an  Order  for  per- 
mission to  do  additional  work  and  incur  addi- 
tional expense  in  connection  with  the  drainage 
of  the  land  within  said  Drainage  District,  which 
has  not  been  drained  bv  the  work  heretofore 
done,  said  application  being  based  upon  Find- 
ings of  Fact  and  Conclusions  of  Law  and  Order 
and  Decree  made  and  entered  by  the  Court  in 
the  above  entitled  matter  on  the  16th  day  of 
March,  1925,  by  which  it  was  determined  bv  the 
Court  that  certain  additional  work  should  be 
done  by  the  Commissioners  of  said  District  for 
the  purpose  of  furnishing  additional  drainage 
to  the  land  of  certain  objectors  who  appeared 
in  opposition  to  the  confirmation  of  certain 
assessments  proposed  to  be  made  against  the 
land  of  said  objectors  within  the  limits  of  said 
district  and  it  appearng  from  the  report  of  the 
present  Commissioners  of  said  Drainage  Dis- 
trict that  there  has  been  a  change  in  the  Com- 
missioners of  said  District  since  said  Order  was 
made  and  it  further  appearing  that  the  above 
mentioned  Order  of  the  Court  has  not  been 
complied  with  by  the  Commissioners  in  the 
office  at  the  time  said  order  was  made  or  by 
the  Commissioners  that  have  since  been  in 
office, 

And  whereas,  by  said  above  mentioned 
Order  it  was  adjudged  that  an  emergency  ex- 
isted requiring  the  construction  of  certain 
work,  the  cost  of  which  would    be    borne    as 


mainlenance  charge  against  said  District  and 
tlie  Commissioners  on  this  apphcalion  having 
(27)  presented  with  their  appHcation,  plans  of 
their  Engineer  for  the  constrnction  of  the  worlc 
heretofore  ordered  to  be  done  by  the  Court 
pursuant  to  the  above  mentioned  Order  made 
March  16,  1925,  the  total  estimated  cost  of  said 
improvement  being  Twenty  Three  Thousand 
($23,000.00)  Dollars  in  accordance  with  a  de- 
tailed estimate  hereto  attached,  reference  to 
which  is  hereby  made  and  the  same  made  a  part 
hereof. 

Wherefore,  it  is  ordered,  that  a  new  outlet 
be  constructed  by  the  Commissioners  of  said 
Drainage  District  No.  1  with  a  grade  approxi- 
mately two  (2')  feet  lower  than  the  present 
outlet  of  said  District,,  said  original  outlet  not 
to  be  changed  or  interfered  with  at  all,  the  new 
outlet  to  be  located  as  follows: 

Beginning  at  the  junction  of  the  Main  and 
Fr\^  Lake  ditches  of  Drainage  District  No.  1, 
which  point  is  about  300'  North  of  the  South- 
west (SW)  corner  of  Lot  Six  (6)  Sec.  19, 
Twp.  62  N.  Rg.  1  E.  B.  M.  running  thence 
Northerly  across  said  Lot  Six  (6)  to  the  left 
bank  of  the  Kootenai  River  a  distance  of 
about  Five  Hundred  (500')  feet. 

The  Commissioners  are  further  ordered,  to 
cause  the  necessan^  pipe  to  be  put  in  place  for 
the  purpose  of  carrying  the  water  out  of  said 
Drainage  District  thru  said  proposed  outlet  and 
also  to  cause  all  pipes  to  be  installed  that  may 
be  necessary  or  advisable  to  successfully  drain 
land  and  conduct  the  water  thru  said  outlet. 

The  Commissioners  are  further  ordered,  to 
deepen  and  clean  out  the  ditches  now  con- 
structed in  said  Drainage  District  to  such  depth 
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as  may  be  necessary  and  to  construct  such 
other  ditches  within  said  Drainage  District  as 
may  be  necessary  to  sufficiently  drain  all  the 
land  within  said  Drainage  District  to  such  ex- 
tent as  may  be  necessary  to  make  all  of  the  land 
within  said  Drainage  District  suitable  for  agri- 
cultural purposes.  (28) 

The  commisisoners  are  further  ordered  to 
install  a  pump  at  the  following  location,  to-wit: 

Approximately  at  the  section  corner  com- 
mon to  Sections  31  and  32,  Twp.  62  N.,  R.  1 
E.B.M.  on  the  township  line  between  Twp. 
61  and  62  N.,  R.  1  E.B.M. 

and  cause  such  pump  to  be  operated  at  all 
times  that  may  be  necessary  to  provide  suitable 
drainage  for  the  land  not  drained  by  the  drain- 
age system  as  now  constructed,  provided,  how- 
ever, that  in  the  discretion  of  the  Commission- 
ers the  pump  now  in  use  may  be  moved  to  the 
above  mentioned  location  instead  of  installing 
an  additional  pump  if  the  Commissioners  shall 
determine  that  the  result  can  be  accomplished 
by  moving  the  location  of  the  pump  now  in- 
stalled. 

Done  in  Open  Court  this  20th  day  of  Febru- 
ary, 1928. 

W.  F.  McNAUGHTON, 

District  Judge. 

(Endorsed):    Filed  Mar.  6,  1941.     (29) 

The  record  shows  compliance  with  that 
Order  of  the  Court.  (Tr.  pages  1239-140  and 
subsequent  testimony).  It  must  be  stated, 
however,  that  neither  this  Order  nor  any  other 
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Court  Order  was  ever  directed  to  the  defendant 
commissioners  in  this  action. 

Again  in  the  last  paragraph  of  plaintiff's 
Brief  on  Page  8  it  is  stated,  "Thereafter  the 
commissioners  agreed  with  him  that  they 
would  not  levy  any  more  assessments  against 
his  land  until  they  had  drained  the  same.  They 
did  not  follow  this  agreement  but  continued  to 
levy  maintenance  charges  against  the  land  in 
controversy,  although  never  draining  the 
same."  Needless  to  say,  Commissioners  have 
no  power  to  refrain  from  ley>dng  assessments 
without  order  of  Court  and  the  commissioners 
referred  to  were  not  the  defendant  commis- 
sioners herein. 

On  Page  12  of  plaintiff's  Brief  it  is  stated, 
"All  Mr.  Woldson  wanted  and  ever  demanded 
was  that  the  ditches  be  cleaned  out  as  original- 
ly provided  for."  The  record  shows  that  all 
of  these  ditches  were  cleaned  out  in  1939,  twice 
in  1940,  and  twice  in  1941.  (Tr.  pages  400, 
421,  422) 

Testimony  of  Roy  Copeland: 

Q.  Since  you  became  commissioner  of 
Drainage  District  (321)  Number  One,  I  will 
ask  you  if  you  and  the  other  Commissioners 
have  done  anything  in  an  effort  to  keep  the 
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ditches  open  in  the  southern  end  of  the  district, 
known  as  Mirror  Lake? 

A.  Yes,  sir,  we  have  been  over  them  three  or 
four  times. 

Q.    With  a  dragline? 

A.  Yes  sir,  and  over  these  slide  areas  I  think 
that  there  have  been  two  different  times  be- 
sides the  times  we  were  through  the  rest  of  the 
area. 

Page  421,  Testimony  of  S.  M.  Bauman: 

Q The  question  is  why  did  you  pump  it 

out  of  Drainage  District  number  one  in  the 
winter  time?    A.    To  get  rid  of  the  water. 

Q.  Prior  to  1939  had  the  Commissioners 
done  any  pumping  in  the  winter  time? 

A.    I  don't  think  so,  not  to  my  knowledge. 

Q.  Now,  Mr.  Bauman,  since  you  became 
Commissioner  state  (344)  whether  or  not  it  is 
customary  for  the  Commissioners  to  clean  out 
the  main  ditches  in  Mirror  Lake. 

A.  Yes  sir,  that  is  the  height  of  our  ambition. 

Q.    That  was  the  custom. 

A.  Yes,  it  was  our  ambition  to  keep  them 
clean. 

Q.    How  do  you  do  that? 

A.  We  have  gone  through  from  the  booster 
pump  to  the  junction  in  1940,  1941  and  1939. 
In  1941  we  went  quite  a  bit  further  and  at  in- 
tervals we  had  slides  cleaned  out.  When  the 
dragline  was  operating  on  the  south  side  of  the 
main  ditch  whenever  it  would  come  handy  to 
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reach  in  and  clean  out  these  sUdes  it  was  done, 
we  would  have  that  done. 

Q.  How  often  was  that  done  in  1941,  1939 
and  1940? 

A.  In  1940  it  was  done  twice. 

Q.  In  1939?    A.  Cleaned  it  out  once  in  1939. 

Q.  Have  you  cleaned  it  out  this  year? 

A.  Yes  sir. 

Q.  More  than  once? 

A.  Yes  sir,  three  times,  a  part  of  it. 

Mr.  Woldson  himself  testified:  (Tr.  page 
312) 

Q.  About  1939  what  did  you  do  relative  to 
insisting  on  the  Commissioners  proceeding  to 
drain  that  land? 

A.  Well,  I  was  talking  with  them  from  time 
to  time  every  year  trying  to  get  them  to  do 
something  to  drain  the  land  and  they  would  do 
some  from  time  to  time  but  a  very  little,  and 
in  1939  I  believe  they  did  more  that  year  than 
they  ever  did  at  one  time  before. 

Q.  Take  the  year  1935,  did  they  do  any  work 
at  all  in  draining  that  land  at  that  time? 

Judge  Hunt:  Now  I  feel  that  we  must  object 
this  is  not  binding  upon  these  defendants  when 
they  took  office  only  in  1939  and  1940.  These 
are  acts  that  the  two  defendants  here  had  no 
authority  to  interfere  with  nor  did  they  have 
anything  to  do  with  them  in  any  way. 

The  Court:  I  think  I  suggested  that  they 
were  not  to  be  held  for  anv  act  of  the  commis- 
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sioners  who  held  the  office  prior  to  their  com- 
ing in. 

It  may  be  noted  that  the  defendant  Bauman 
quahfied  as  a  commissioner  on  June  30,  1939 
but  that  the  defendant  Copeland  did  not  quali- 
fy as  a  commissioner  until  January  12,  1940. 
By  Mr.  Woldson's  own  admission  we  find  that 
real  work  on  this  project  commenced  when 
Bauman  became  a  commissioner  in  1939.  Nev- 
ertheless, the  plaintiff  seeks  to  punish  these 
two  defendants  for  acts  allegedly  occurring  in 
the  nineteen  or  twenty  years  prior  to  the  date 
that  these  two  defendants  assumed  office. 

At  the  top  of  Page  16  of  plaintiff's  Brief  he 
states,  "...  Decided  it  upon  the  question  that 
in  his  opinion  the  commissioner  had  a  discre- 
tion in  cleaning  out  the  ditches  and  not  doing 
the  work,  or  not  doing  the  work,  to  drain  the 
land  as  they  in  their  opinion  thought  best." 
The  Findings  of  Fact  and  Conclusions  of  Law 
of  the  Trial  Judge  are  brief  but  completely 
cover  all  pertinent  questions  involved.  How- 
ever, plaintiff's  statement  as  quoted  above  is 
entirely  in  conflict  with  the  Conclusions  of 
Law  and  Findings  of  Fact  of  the  Trial  Judge. 
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EVIDENCE 

We  have  stated  before  that  notwithstanding 
the  fact  that  the  defendant  Bauman  quaUfied 
as  a  commissioner  on  the  30th  day  of  June, 
1939  and  the  defendant  Copeland  qualified  as 
a  commissioner  on  the  12th  day  of  January, 
1940,  nevertheless,  the  plaintiff  in  his  testi- 
mony and  in  his  Brief  repeatedly  refers  to 
alleged  acts  of  malfeasance,  misfeasance  and 
nonfeasance  of  Drainage  District  commission- 
ers during  a  period  of  nineteen  years  and 
twenty  years  prior  to  the  dates  that  these  two 
defendants  assumed  office.  The  Trial  Judge 
permitted  this  testimony  for  the  purpose  of 
showing  the  creation  and  organization  of  the 
District  and  for  the  purpose  of  showing  what 
work  and  what  amount  of  funds  had  been  ex- 
pended in  an  effort  to  drain  the  lands  in  ques- 
tion. Nevertheless,  the  plaintiff,  throughout 
his  entire  case,  has  attempted  to  build  up  a  case 
against  the  defendant  commissioners  herein  by 
virtue  of  alleged  misfeasance  of  former  com- 
missioners of  this  District.  The  theoi^^  of  the 
Trial  Judge  is  well  stated  in  the  following: 
(Tr.  pages  96,  97,  98  and  100) 
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(Argument  of  Counsel) 

The  Court:  Under  the  statement  as  to  the 
period  of  time  involved  here,  where  you  are 
suing  the  two  parties  individually  and  seeking 
judgment  individually,  not  against  the  District 
as  a  District  but  individually,  it  would  seem 
under  the  law  that  the  period  of  their  liability 
would  be  from  the  time  they  were  appointed 
as  members  of  the  Board  and  attempted  to 
function  as  members.  Evidence  prior  to  that 
time  as  to  whether  the  District  had  made  assess- 
ments, seems  to  me  as  against  these  men  would 
be  immaterial.  That  these  defendants,  when 
they  came  into  the  District,  that  is,  when  they 
became  members  of  the  Board,  that  they  re- 
fused to  perform  their  duties  under  the  Order 
of  the  State  Court,  that,  of  course,  would  be 
another  (8)  question,  but  to  go  back  in  1920, 
where  the  pleadings  admit  certain  things,  and 
to  try  to  hold  these  defendants  for  the  conduct 
of  the  District,  seems  to  me  that  it  may  be  en- 
tirely without  the  pleadings. 

Mr.  Whitla:    We  are  not  trying  that. 

The  Court:  But  you  are  suing  these  men  in- 
dividually here.    It  would  be  unjust. 

Page  97. 

The  Court :  .  .  .  But  to  go  back  of  those  years 
and  say  these  men  would  be  liable  for  (83) 
making  or  failing  to  make  assessments  and 
drain  the  land,  that  would  not  be  the  law,  and 
would  not  be  within  the  issues  here. 

Page  98. 

The  Court:  It  occurs  to  me  that  under  these 
pleadings  that  you  could  show  that  this  land 
was  within  the  District.    Let's  see,  I  think  it  is 
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admitted.  The  organization  of  the  District  is 
admit  led.  That  the  land  is  within  the  District 
is  a<hiiilted.  Now  then,  at  the  time  these  three 
individuals  who  are  now  commissioners  came 
into  office,  the  fact  that  the  land  had  been  pre- 
viously assessed  by  the  District  and  that  the 
land  had  not  been  drained  could  not  be  charged 
to  these  men,  they  would  not  be  liable  for  what 
the  plaintiff  had  paid  previous  to  that  time  or 
as  to  its  application.  If  there  was  a  liability,  it 
would  be  the  District  or  the  Commissioners 
previous  to  these  defendants.  They  w^ould  not 
be  liable  prior  to  the  time  they  came  into  office. 
You  can  show  tlie  assessments  but  it  would  be 
a':'ts  of  other  people,  and  they  would  (84)  be 
liable  only  from  the  time  they  came  into  office 
and  not  previous  neglect  of  others. 

It  would  be  unjust  to  say  that  you  could  put 
men  in  office  nineteen  years  after  something 
was  done  and  hold  them  responsible.  I  can- 
not see  that  they  are  liable. 

Page  100. 

The  Court:  I  will  state  again  that  the  parties 
have  the  right  to  show  if  they  can,  that  this 
District  was  organized  and  when;  whether  this 
land  of  the  plaintiff's  w^as  and  is  in  that  District 
and  subject  to  be  assessed  for  drainage  pur- 
poses; whether  the  land  was  drained  or  was 
not,  and  up  to  the  time  these  two  men  were 
appointed  or  made  members  of  the  Board, 
what  was  the  condition  that  confronted  them 
when  they  (86)  entered  on  the  duties  or  the 
office  of  Commissioners.  They  are  charge- 
able with  their  own  neglect.  Now,  if  you  were 
saying  the  District  it  would  be  a  different  mat- 
ter, but  you  are  picking  out  these  two  men  who 
were  put  on  this  commission  on  a  certain  date. 
You  can  show  the  condition  as  I  have  stated  but 
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they  are  bound  by  the  date  these  men  were  put 
in  office.  Now,^  as  to  whether  the  previous 
Commissioners  drained  this  land  or  not  is  im- 
material here.  It  would  be  unjust  to  hold  offi- 
cers in  damage  for  w^hat  someone  else  might 
have  done  or  not  have  done.  Now  you  under- 
stand, let's  go  ahead. 

That  a  determined  effort  was  made  by  the 
defendant  commissioners  to  drain  the  land  of 
the  plaintiff  is  shown  by  the  testimony  of  the 
witness  John  Davidson,  who  by  the  wsiy,  at  the 
time  of  the  hearing,  w^as  a  commissioner  of 
the  District  and  was  purchasing  lands  in  this 
District  from  the  plaintiff  on  contract. 

Tr.  page  154.  (Testimony  of  John  Davidson) 

Q.  Do  you  pump  night  and  day,  or  how  do 
you  pump? 

A.    You  have  reference  to  the  booster  pump. 

Q.  Whatever  pumps  you  use  in  draining 
that  land. 

A.  We  have  kept  the  pumps  running  for  the 
benefit  of  the  District. 

Q.    Do  they  run  summer  and  winter? 

A.    At  present,  yes  sir. 

Q.  Since  1938  have  you  run  them  in  the 
winter  as  well  as  in  the  summer?    A.    Yes  sir. 

Q.    Every  month  during  the  year. 

A.    The  last  two  years. 

Tr.  page  159-160. 
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Q.  In  order  to  get  the  water  out  of  Mirror 
Lake,  wiiat  have  the  Commissioners  done  to 
assist  the  water  in  its  flow? 

A.  Built  a  pumping  plant. 

Q.  You  call  that  what? 

A.  Booster  pump. 

Q.  How  many  booster  pumps  have  you? 

A.  Two  pumps  in  that  plant. 

Q.  You  have  a  pump  where  the  water  gath- 
ers'and  vou  pump  it  from  there,  you  give  it  a 
kick  and  boost  it  on?    A.    Yes  sir.  (131) 

Q.    Have  you  several  pumps? 
A.    Two. 

Q.  Two  that  have  been  in  operation  last 
year? 

A.    Yes  sir. 

Q.    When  did  you  get  the  last  pump? 

A.    Last  year. 

Q.  Isn't  it  a  fact  that  you  got  a  bigger  pump 
because  the  smaller  pump  would  not  carry  the 
load? 

A.  We  have  a  modern  system,  we  have  a 
smaller  motor  with  a  bigger  capacity. 

Q.    You  got  a  bigger  pump  last  year? 

A.    Yes  sir. 

Q.  That  was  while  Mr.  Copeland  and  Mr. 
Bauman  were  on  the  Board? 

A.    Yes  sir. 

Q.    Up  to  that  time  you  used  smaller  pumps? 
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A.    Yes  sir. 


Q.  Did  the  Commissioners  get  any  paddle 
wheels  to  kick  the  water  along  in  those  ditches? 

A.  That  was  an  experiment  a  good  many 
years  ago. 

Testimony  Roy  Copeland  (Tr.  page  403) 

Q.  Were  you  familiar  with  the  pumping  in 
1927? 

A.    Well,  not  very  much,  no. 

Q.  Do  you  know  whether  they  pumped  con- 
tinuously? 

A.    In  1927. 

Q.  Yes.  A.  I  know  they  did  not  pump  con- 
tinuously, I  know  that. 

Q.    What  period  of  the  year  did  they  pump? 

A.  They  pumped  during  the  spring  and  un- 
til after  the  crop  (324)  was  taken  in. 

Q.  As  a  rule  there  was  no  pumping  in  the 
fall  and  winter? 

A.    No  sir. 

Q.  Since  you  have  been  a  Commissioner  and 
since  Mr.  Bauman  has  been  a  Commissioner, 
tell  the  Court  what  the  policy  has  been  in  re- 
gard to  pumping. 

A.  Since  I  have  been  Commissioner  the 
pumps  run  continuously,  they  are  automatic, 
they  run  whenever  there  is  enough  water  for 
them  to  start. 

Q.    Every  month  of  the  year. 

A.  Yes  sir,  every  month  of  the  year.  They 
started  in  the  fall  of  1939. 
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Testimony  of  S.  M.  Bauman.  (Tr.  pages  421- 
422) 

Q.    The  question  is  why  did  you  pump 

it  out  of  Drainage  District  number  one  in  the 
winter  time? 

A.    To  get  rid  of  the  water. 

Q.  Prior  to  1939  had  the  Commissioners 
done  any  pumping  in  the  winter  time? 

A.    I  don't  think  so,  not  to  my  knowledge. 

Q.  Now,  Mr.  Bauman,  since  you  became 
Commissioner  state  (344)  whether  or  not  it  is 
customary  for  the  Commissioners  to  clean  out 
the  main  ditches  in  Mirror  Lake? 

A.  Yes  sir,  that  is  the  height  of  our  ambition. 

Q.    What  was  the  custom. 

A.  Yes,  it  was  our  ambition  to  keep  them 
clean. 

Q.    How  did  you  do  that? 

A.  We  have  gone  through  from  the  booster 
pump  to  the  junction  in  1940,  1941  and  1939. 
In  1941  we  went  quite  a  bit  further  and  at  in- 
tervals we  had  slides  cleaned  out.  When  the 
dragline  was  operating  on  the  south  side  of  the 
main  ditch  whenever  it  would  come  handy  to 
reach  in  and  clean  out  these  slides  it  was  done, 
we  would  have  that  done. 

Q.  How  often  was  this  done  in  1941,  1939 
and  1940? 

A.  In  1940  it  was  done  twice. 

Q.  In  1939?    A.  Cleaned  it  out  once  in  1939. 

Q.  Have  you  cleaned  it  out  this  j^ear? 

A.  Yes  sir. 
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Q.    More  than  once? 

A.    Yes  sir,  three  times,  a  part  of  it. 

Testimony  of  Martin  Woldson.  (Tr.  page 
336) 

Q.  Since  1939  what  has  been  the  policy  of 
the  Commissioners  relative  to  pumping? 

A.    You  mean  do  they  pump  in  the  winter? 

Q.    Yes,  do  they  pump  in  the  winter  time? 

A.    Yes  sir. 

Q.  Has  the  policy  that  the  Commissioners 
adopted  after  1939  had  anything  to  do  with  the 
draining  of  your  land  since  1939? 

A.    With  the  whole  district. 

Q.    That  helped  drain  it?    A.    Yes  sir. 

In  addition  to  the  policy  of  pumping  the 
year-round,  first  established  bj^  the  defendants 
in  this  action,  a  new  and  enlarged  booster 
pump  was  purchased  by  the  drainage  district 
commissioners  after  the  defendant  Bauman 
qualified  as  a  commissioner. 

Tr.  pages  220-421.  (Testimony  S.  M.  Bau- 
man) 

Q.  That  surface  water  drains  to  the  Dis- 
trict?   A.    Yes,  it  cannot  go  an3^vhere  else. 

Q.  Where  was,  —  strike  that,  —  were  you 
familiar  with  the  old  booster  pump? 

A.    Quite  so. 
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Q.    What  was  that  used  for?  . 

A.  To  raise  the  water  out  of  the  sump  and 
throw  it  over  the  dam  to  the  ditch  below. 

Q.    How  high  does  that  raise  the  water? 

A.    Around  eight  or  nine  feet. 

Q.  Were  those  pumps  changed  at  any  time 
recently? 

A.  In  1939  when  I  went  on  the  Board  we 
had  a  pump  that  was  connected  up  with  two 
motors,  fifty  horse  electric  motor  and  a  fifteen 
horse  power  motor.  When  there  was  lots  of 
water  we  used  the  fifty  horse  motor  and  when 
there  was  just  a  little  water  we  used  the  fifteen. 
We  put  in  a  new  one  in  1940  about  the  first  of 
the  year. 

Q.    Wliat  type  of  motor  was  that? 

A.    Fairbanks-Morse 

Q.    Is  that  pump  automatic?    A.    Yes  sir. 

Q.  Prior  to  that  time  had  you  any  automatic 
pump  there? 

A.    Not  there,  no  sir. 

Q.  How  does  that  run,  as  to  months  and 
seasans? 

A.    The  new  one? 

Q.    Yes. 

A.    That  depends  on  the  flow  of  water. 

Q.  Is  it  available  to  run  every  day  of  the 
year? 

A.    Yes  sir. 

Q.    Does  it  run  every  day,  if  there  is  water? 
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A.    Yes  sir. 

Q.    That  is,  if  there  is  water  in  the  sump. 

A.    Yes. 

Q.  For  how  long  has  that  automatic  pump 
been  there? 

A.  We  started  it  about  the  first  of  the  year 
1940.  I  cannot  say  whether  it  was  late  in  De- 
cember or  the  first  of  January,  1941,  —  I  mean 
in  1940. 

Q.  In  1939  did  you  have  that  pump  run  win- 
ter and  summer? 

A.    I  don't  think  it  ran  all  the  time  until  1939. 

Q.    Did  it  run  in  the  winter  of  1939? 

A.    Yes  sir. 

Along  the  foothills  adjoining  the  plaintiff's 
land  there  was  originally  constructed  what  was 
known  as  a  rim  ditch.  This  ditch  was  for  the 
purpose  of  collecting  surface  water  that  drains 
down  to  the  low  lands  from  the  surrounding 
hills.  The  plaintiff  himself  testified  that  it  was 
necessary  for  him  to  clean  out  the  rim  ditch 
at  his  own  expense,  yet  he  testifies  (Tr.  page 
316)  as  follows: 

Q.  In  1940  what  was  the  condition  of  the 
ditches  then.  Was  any  work  required  at  that 
time? 

A.  Yes  sir,  it  was  required  to  go  over  all  of 
the  dtiches. 
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Q.  Mr.  Farniim  went  over  them  in  19!^9. 
How  many  years  had  it  been  sinee  these  drag- 
hne  ditches  and  the  rim  ditch  were  cleaned  out 
before  that? 

A.    A  number  of  years  past. 

And  thereafter  to  the  same  point  the  plain- 
tiff testified  (Tr.  page  332) 

Q.  This  work  that  Mr.  Farnum  did,  was  he 
employed  by  the  District?    A.    Yes  sir,  in  1939. 

Q.    It  was  paid  for  by  the  District? 

A.    Yes  sir. 

Q.    You  didn't  pay  for  any  of  it?    A.  No  sir. 

Further,  the  plaintiff  refused  to  allow  the 
defendants  to  build  a  new  ditch  around  the 
slides  in  the  ditch  draining  his  land. 

Testimony  Martin  Woldson.  (Tr.  pages  334- 
335) 

Q.  It  is  a  fact  that  in  the  spring  of  1941, 
Commissioners  Bauman  and  Copeland  asked 
permission  to  build  a  ditch  around  these  slides? 

A.    They  talked  to  me. 

Q.    They  asked  for  that  permission? 

A.  We  were  talking  about  it,  whether  it 
would  be  better. 

Q.    Yes,  and  they  asked  for  permission? 

A.    They  didn't  ask  permission. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  you 
refused  to  construct  the  new  ditch? 
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A.  I  don't  think  I  refused  any  pennission, 
but  I  told  them  that  it  wasn't  a  good  idea  to 
cut  off  tliat  land  behind  (249)  and  asked  how 
could  we  drain  that  land  behind. 

Q.    And  you  told  them  not  to  do  it? 

A.    Yes,  I  told  them  not  to  do  it. 

ASSIGNMENTS  OF  ERRORS 

The  plaintiff  devotes  a  large  portion  of  his 
Brief  in  a  plea  that  this  case  should  be  reversed 
due  to  the  fact  that  the  Trial  Judge  did  not 
make  Findings  of  Fact  concerning  all  of  the 
material  issues.  The  only  material  question  of 
fact  in  this  case  is  whether  or  not  the  defen- 
dants Bauman  and  Copeland  are  guilty  of  mis- 
feasance, nonfeasance  or  malfeasance  in  their 
duties  as  commissioners  of  this  District.  The 
Trial  Court  made  a  specific  finding  in  para- 
graph three  of  its  Findings  of  Fact  that  these 
defendants  were  not  guilty  of  malfeasance, 
misfeasance  or  nonfeasance  in  their  duties  as 
commissioners  of  this  District. 

Included  in  that  same  paragraph  was  a  find- 
ing "That  said  defendants  are  not  personally 
liable  on  honest  intentions  or  errors  in  judg- 
ment as  commissioners  of  said  Drainage  Dis- 
trict."   This  finding  may  or  may  not  be  more 
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propeiij'  a  Conclusion  of  Law,  but,  in  any 
event,  such  a  Finding  is  in  accordance  with  the 
law  and  the  facts  in  this  case. 

As  stated  heretofore,  the  Trial  Judge  permit- 
ted evidence  to  show  the  creation  of  the  Dis- 
trict in  1920  and  certain  Court  records  for  the 
sole  purpose  of  obtaining  the  Tiiston'  of  the 
transaction  and  enlightening  the  Court  as  to 
the  issues  involved  but  not  for  the  purpose  of 
proving  any  liability  on  the  defendants  Bau- 
man  and  Copeland  for  the  acts  of  their  prede- 
cessors. These  facts  being  admitted  and  being 
purely  collateral  issues,  do  not  require  specific 
Findings  of  Fact  by  any  Trial  Judge. 

ARGUMENT 

The  defendants  contend,  and  have  conclu- 
sively shown  as  heretofore  set  forth,  that  they 
are  not  liable  in  damages  and  are  not  guilty  of 
nonfeasance,  malfeasance  or  misfeasance. 

They  further  contend  that  the  plaintiff's  rem- 
edy in  obtaining  the  drainage  of  his  land  is  not 
an  expense  of  maintenance  which  should  be 
borne  by  the  District  and  that  if  the  plaintiff 
desires  his  land  properly  drained,  as  opposed 
to  the  maintenance  of  ditches  now  constructed, 
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he  must  comply  with  the  provisions  of  Section 
41-2531,  Idaho  Code  Annotated,  which  is  as  fol- 
lows and  as  it  has  been  construed  by  the  Su- 
preme Court  of  the  State  of  Idaho: 

Section  41-2531: 

"Additional  construction  work  and  assess- 
ments. —  In  any  case  where  the  work  set  out 
in  the  plan  for  drainage  as  provided  in  this 
chapter,  is  found  insufficient  a  new  estimate 
of  benefits  may  be  made,  based  on  the  addi- 
tional work  proposed,  and  additional  assess- 
ments may  be  made  on  the  lands  benefited  in 
conformity  with  the  procedure  hereinbefore 
provided,  and  the  lands  in  said  district,  or 
any  part  of  such  lands,  shall  be  assessed  in 
proportion  to  the  benefits  estimated  as  ac- 
cruing to  such  lands  because  of  such  addi- 
tional work  and  improvements." 

The  above  section  was  construed  by  the 
Court  in  McDonald  vs.  Pretzl,  60  Idaho  354, 
and  the  Court  says,  at  page  357: 

"Appellant  sought  a  writ  of  mandate  to  com- 
pel the  commissioners  of  respondent  district 
to  levy  assessments  to  pay  principal  and  in- 
terest of  these  remaining  bonds.  The  com- 
missioners refused  to  do  so  on  the  ground 
the  assessment  of  costs  of  $118,547.00,  as 
first  confirmed,  was  the  lunit  of  liability 
resting  on  the  landowners;  the  additional 
cost  not  having  been  authorized  by  court 
order  as  provided  and  assertedlv  required  in 
Section  41-2531,  I.C.A.,  or  Section  41-2530 
I.C.A.,  passed  in  1919,  Idaho  Session  Laws, 
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chapter  183,  page  502,  and  the  amendment  of 
1919  to  section  58,  cliapter  168  of  Title  32, 
Conii)iled  Laws  (cliap.  IG,  sec.  23,  Sess.  Laws 
1913,  p.  73).  Tiiese  amendments  are  now 
contained  in  Sections  41-2561,  41-2562,  and 
41-2563,  I.C.A. 

'Tlie  trial  court  considered  correct  respon- 
dents' tlieory  tliat  the  assessed  cost  for  con- 
struction as  confirmed  by  the  Court  was  the 
limit  of  liability  (in  the  absence  of  further 
court  order),  and  entered  judgment  accord- 
ingly denying  the  writ,  hence  this  appeal. 

'The  sole  and  ultimate  question  of  law  in- 
volved resolves  around  this  conclusion  of  the 
trial  court: 

*III,  That  the  commissioners  of  said  Dis- 
trict have  no  right  or  authority  to  make  calls 
or  assessments  against  the  lands  within  said 
District  for  any  or  all  of  the  above  named 
purposes  (construction  and  preliminai^  pro- 
ceeding costs)  in  excess  of  100  per  cent  of 
said  assessment  roll  as  confirmed  by  the 
Court,  'without  court  action. 

'Appellant  contends  that  as  long  as  the  to- 
tal assessments  for  construction  costs, 
though  in  excess  of  those  first  confirmed,  are 
within  the  assessment  of  benefits  as  found 
by  the  court  on  confirmation  (i.e.  $440,869.- 
11)  the  commissioners  had  authority  to 
make  such  additional  assessments  without 
court  order  or  notice  to  the  landowners;  and 
that  if  this  theoiy  is  not  correct,  since  all  the 
money  paid  out  by  the  District  in  construc- 
tion costs  was  for  the  benefit  of  the  land- 
owners, equity  justifies  the  assessments  to 
repay  the  bondholders  for  the  amount  they 
contributed'." 
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The  Court  held  with  the  conclusion  of  the 
trial  Court. 

And  in  the  same  case  used  the  following 
language  at  pages  363  and  364,  which  is  pecu- 
liarly applicable  to  this  case: 

"It  is  clear  that  when  the  commissioners  of 
said  district  became  aware  of  the  fact  that 
t^he  funds  raised  by  the  bond  issue  were 
about  to  be  exhausted  and  that  a  great 
amount  of  work  was  yet  to  be  done  they 
should  have  proceeded  to  levy  an  additional 
assessment  in  the  manner  provided  by  said 
section  4522.  As  we  understand  appellant's 
position  he  is  seeking  to  avoid  payment  of 
the  proportion  of  the  additional  expense  as- 
sessed against  his  land  upon  the  sole  ground 
that  the  drainage  commissioners  attempted 
to  make  said  assessment  a  lien  upon  his  land 
without  submitting  it  first  to  the  District 
Court  and,  after  notice  to  all  interested 
parties,  obtaining  confirmation  of  said  as- 
sessment by  the  court.  From  the  findings 
of  the  Court,  which  are  sustained  by  the  evi- 
dence, it  is  clear  that  appellant  had  ample 
opportunity  to  go  into  court  and  compel  the 
commissioners  to  first  submit  another  esti- 
mate of  the  proposed  expenditures  to  the 
court  and  obtain  its  confirmation  before  pro- 
ceeding with  the  additional  work." 

CONCLUSION 

We  respectfully  submit: 

That  the  defendant  Bauman  was  appointed 
as  commissioner  of  the  Drainage  District  on 
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the  30th  day  of  June,  1939  and  is  not  liable  for 
any  of  the  acts  of  his  predecessors  and  the  evi- 
dence conclusively  shows  that  he  has  not  been 
guilty  of  any  acts  of  misfeasance,  malfeasance 
or  nonfeasance. 

That  the  defendant  Copeland  was  appointed 
as  commissioner  of  the  Drainage  District  on 
the  12th  day  of  January,  1940  and  is  not  liable 
for  any  of  the  acts  of  his  predecessors  and  the 
evidence  conclusively  shows  that  he  has  not 
been  quilt}^  of  any  acts  of  misfeasance,  mal- 
feasance or  nonfeasance. 

That  the  National  Surety  Company,  bonds- 
men for  the  above  named  defendants  Bauman 
and  Copeland,  are  not  liable  upon  their  bonds. 

That  the  Trial  Court  did  not  err  in  dismiss- 
ing this  action  for  the  reason  the  plaintiff  has 
failed  to  prove  any  acts  of  misfeasance,  mal- 
feasance or  nonfeasance  upon  the  part  of  the 
defendants. 

That  on  the  contrary,  the  proof  conclusively 
shows,  particularly  by  the  testimony  of  the 
plaintiff  himself,  that  more  work  was  done  in 
an  effort  to  drain  the  plaintiff's  land  during 
the  years  1939, 1940  and  1941  than  ever  before. 
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That  all  year-round  pumping  was  inaugurated 
by  the  District  after  the  defendant  Bauman  be- 
came a  commissioner  thereof  and  that  new  and 
enlarged  pumping  equipment  was  established 
after  the  defendants  Bauman  and  Copeland 
became  commissioners  of  the  District.  Furth- 
er, that  the  ditches,  including  the  so-called  rim 
ditch,  were  cleaned  out  at  least  once  every  year 
after  these  defendants  qualified  as  commis- 
sioners, a  polic3%  which  according  to  the  testi- 
mony of  the  plaintiff  himself,  had  not  been  in 
effect  for  several  years  prior  to  the  appoint- 
ment of  these  two  commissioners. 

Respectfully  submitted, 

0.  C.  WILSON 
Res.  &  P.O.  Address: 
Bonners  Ferry,  Idaho 

EVERETT  E.  HUNT 
Res.  &  P.O.  Address: 
Sandpoint,  Idaho 

Attorneys  for  Appellees 


